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CASES 


IN  THE 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN    GRAND    DIVISION 

SEPTEMBER    TERM,    1875. 


John  McNab 

v. 

Hezekiah  Young  et  al. 

1.  Service — when  return  of  officer  sufficient  to  show.  A  return  by  an  offi- 
cer that  he  served  the  writ  by  leaving  a  true of  the  same  in 

the  hands  of  the  defendant,  naming  him,  by  every  fair  and  reasonable  in- 
tendment constitutes  a  good  service. 

2.  Trust  deed — when  purposes  of  trust  are  accomplished,  title  is  vested 
in  grantee  without  action  of  the  trustee.  Where  the  owner  of  lands  conveys 
them  to  another  in  trust,  with  no  interest  in  the  trustee,  the  owner,  when  the 
purposes  of  the  trust  are  all  accomplished,  will,  without  any  action  on  his 
part,  be  vested  with  the  legal  title,  upon  which  he  can  maintain  ejectment. 

3.  Deed — executed  in  blank,  good  if  delivered  after  grantee's  name  is  in- 
serted by  agent  of  grantor.  An  objection  to  a  deed,  that  at  the  time  it  left 
the  grantor's  hands,  there  was  no  grantee's  name  in  it,  is  obviated  by  proof 
that  the  officer  who  took  the  acknowledgment  of  the  deed,  acting  as  the 
agent  of  the  grantor,  inserted  the  name  of  the  grantee  therein  and  then  de- 
livered it  to  the  grantee. 

4.  Same — objection  that  deed  was  executed  in  blank  can  not  be  made  by 
stranger  to  grantor's  title.    The  objection  that  a  deed  was  executed  in  blank 
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and  the  name  of  the  grantee  inserted  after  delivery,  can  not  be  made  by  one 
not  claiming  through  or  in  right  of  the  grantor. 

5.  Innocent  purchaser — purchasers  of  legal  title  without  notice  of  any 
fraud  or  invalidity  of  deeds  will  he  protected.  "Where  the  legal  title  to  land 
is  vested  in  a  party,  and  there  is  nothing  appearing  from  which  purchasers 
can  know  that  there  has  been  any  fraud  in  his  acquisition  of  the  title,  or  any 
invalidity  in  any  deeds  in  his  chain  of  title,  they  will  be  protected  in  their 
purchases. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  E.  S.  Smith,  for  the  appellant. 

Mr.  Edward  S.  Bragg,  Mr.  George  Herbert,  Mr.  J.  L. 
Lombard,  Messrs.  JSTissen  &  Barntjm,  Mr.  D.  G.  Hamilton, 
Mr.  Sidney  Smith,  Mr.  George  A.  Meeoh,  Messrs.  Bonney, 
Fay  &  Griggs,  and  Mr.  S.  E.  Gross,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  case  has  been  elaborately  prepared  and  ably  argued. 
There  is  much  in  the  record  which  might  be  omitted,  tending 
to  complicate  the  matters  in  controversy. 

We  shall  not  discuss  all  the  questions  presented. 

Appellant  claims  title  to  the  premises  in  this  way:  One 
Horatio  N.  Heald,  of  Chicago,  had  become  indebted  to  appel- 
lant in  a  large  sum  for  borrowed  money,  for  which  he  had 
executed  his  notes,  and  a  deed  of  trust  on  certain  lands  and 
lots,  on  which  there  was  a  school  mortgage  of  some  twelve 
hundred  dollars.  By  some  negotiations,  about  ten  thousand 
dollars  of  this  indebtedness  was  paid  off  by  Heald,  and  appel- 
lant satisfied  the  school  mortgage  and  paid  the  taxes  on  the 
land.  The  trust  deed  was  made  by  Heald  and  wife  to  one 
Henry  Moore. 

The  balance  due  from  Heald  not  being  paid,  and  Moore  be- 
yond the  jurisdiction  of  our  courts,  appellant,  a  citizen  of  the 
State  of  New  York,  instructed  his  agent,  John  R.  Parsons,  a 
resident  of  Chicago,  to  institute  proceedings  in  the  Circuit 
Court  of  the  United  States  for  this  State,  for  appellant's  benefit. 
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A  bill,  on  the  equity  side  of  that  court,  was  exhibited,  in  the 
name  of  appellant,  complainant,  and  against  Heald,  Moore, 
the  trustee,  and  some  of  his  judgment  creditors,  praying  that 
this  deed  of  trust  to  Henry  Moore  should  be  declared  a  mort- 
gage security  for  the  benefit  of  appellant,  and  that  a  decree  be 
so  entered  in  favor  of  appellant,  and  that  it  was  a  security  for 
his  benefit,  and  Moore  a  mere  naked  trustee  without  any  in- 
terest. 

A  decree  pro  confesso  was  taken  against  Heald,  at  the  July 
term,  1863,  and  against  all  other  defendants  who  had  not 
answered.  On  reference  to  the  master,  the  amount  found  due 
complainant  was  twelve  thousand  dollars,  for  which  a  decree 
passed,  and  an  order  of  sale  of  the  land. 

At  this  sale,  the  lands  were  stricken  off  to  Parsons  for  fif- 
teen hundred  dollars,  and  a  deed  executed  and  report  made  to 
the  court,  which  was  confirmed. 

Parsons,  more  than  four  years  afterwards,  sold  and  conveyed 
these  lands  to  Charles  W.  Clayton,  and  after  his  death,  his  ex- 
ecutors, Heyskirk,  Young  and  Mary  A.  Clayton,  sold  and  con- 
veyed portions  of  them  to  the  other  defendants  in  the  bill,  who 
set  up  the  facts  in  their  several  pleas  and  answers. 

The  scope  of  this  bill  is,  to  set  aside  this  deed  from  Parsons 
to  Clayton  as  fraudulent  and  void,  and  the  subsequent  deeds 
also  made  by  Clayton  to  Lombard  and  the  other  defendants, 
and  the  deeds  from  the  executors  of  Clayton,  be  also  declared 
void;  and,  further,  that  Parsons  be  decreed  to  make  a  deed  to 
complainant  for  the  lands. 

The  first  point  claiming  our  attention  is  one  made  by  appel- 
lees, that  the  court  had  no  jurisdiction  of  the  persons  in  the  fore- 
closure proceedings  in  the  United  States  Circuit  Court.  This 
is  based  on  a  blank  in  the  officer's  return.  The  word  "  copy  " 
is  omitted.     The  return  is,  "  I  have,  this  10th  day  of  May, 

1863,  served  the writ  by  leaving  a  true of  the  same 

in  the  hands  of  Horatio  -ET.  Heald,  also  leaving  at  the  usual 
place  of  abode  of  Henry  Moore  a  true  copy  in  the  hands  of 
Emily  Sutton,  and  explained  the  contents  to  her,  she  being  a 
white  person  over  twenty  years  of  age." 
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By  every  fair  and  reasonable  intendment  as  to  Heald,  the 
service  was  good.  It  is  impossible  to  doubt,  although  the  word 
"  copy  "  is  omitted  from  the  whole  return,  a  copy  of  the  writ 
was  left  with  Heald. 

As  to  Moore,  the  return  is  not  in  conformity  with  the  stat- 
ute, but  he  was  not  a  necessary  party  to  the  proceeding,  being 
a  mere  naked  trustee,  with  no  real  interest  in  the  subject  of 
controversy.  Had  the  purposes  of  the  trust  been  accomplished 
Heald  would,  without  action  on  his  part,  have  been  vested 
with  the  legal  title,  on  which  he  could  have  maintained  eject- 
ment.    Hardin  v.  Osborne,  60  111.  93. 

Disposing  of  these  points,  we  place  our  decision  on  the  fol- 
lowing grounds: 

The  title  acquired  by  Parsons  at  the  judicial  sale  was  the 
legal  title.  It  nowhere  appears,  from  any  record,  paper,  or 
writing  of  any  kind,  to  the  outside  world,  that  the  legal  title 
was  not  in  him;  and  there  was  nothing  we  can  discover,  appa- 
rent anywhere,  to  put  purchasers  from  Parsons  on  inquiry. 
He  held  the  title  unchallenged  for  more  than  four  years,  when 
he  sold  and  conveyed  to  Clayton. 

As  between  Parsons  and  Clayton,  it  may  be  said  Clayton 
knew  of  the  claim  of  appellant.  This  may  be  admitted,  and 
for  this  interest  or  claim,  whatever  it  may  have  been,  Clay- 
ton became  the  purchaser  from  appellant,  by  a  contract  not 
forfeited  at  the  time  of  his  death,  and  on  which  large  pay- 
ments had  been  made  by  him  to  appellant.  The  whole  case 
shows  these  proceedings  in  the  United  States  Court  were,  in 
part,  for  the  benefit  of  Heald,  as  well  as  that  of  appellant,  and 
Clayton  purchased  Heald's  interest,  paying  him  five  thousand 
dollars  therefor.  Parsons,  holding  the  legal  title,  sold  and 
conveyed  it  to  Clayton.  Objections  are  taken  to  this  deed, 
executed  by  Clayton,  it  not  having,  when  it  left  his  hands,  the 
name  of  a  grantee.  This  is  explained  by  Parsons'  testimony, 
and  a  complete  delivery  was  made  of  the  deed  after  the  ac- 
knowledgment was  taken  by  Hoyne,  and  the  blank  filled  with 
Clayton's  name  by  Hoyne,  who  put  it  in  acting  as  the  agent 
of  the  grantor.     But  the  objection,  if  it  be  one,  can  not  be 
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made  by  one  not  claiming  through  Parsons,  or  in  his  right. 
Appellant  does  not  so  claim. 

For  aught  appearing,  the  purchase  by  Clayton  was  in  good 
faith,  and  those  made  of  him  by  his  co-defendants  were  also  in 
good  faith,  and  with  no  notice  of  any  infirmity  in  the  title 
offered  to  be  sold.  How  could  purchasers  know,  from  the 
record,  there  was  fraud  in  the  transaction  or  invalidity  in  deeds? 
They  all  appeared  fair  on  the  record,  and  there  was  nothing 
dehors  the  record  to  admonish  those  desirous  of  purchasing  of 
any  danger  or  doubt. 

Appellant  knew,  for  four  years,  the  legal  title  had  passed  to 
Parsons,  but  made  no  effort  to  divest  him.  He  must  have 
known  of  Parsons'  sale  to  Clayton,  and  of  Clayton's  various 
sales,  as  he  was  frequently  in  Chicago,  but  he  made  no  objec- 
tion, he  did  not  interfere,  until  the  property  had  passed  into 
various  hands  and  become  very  valuable. 

That  appellant  has  equities  in  this  matter  in  controversy  we 
do  not  question,  and  if  jjroperly  presented,  doubtless  they  will 
be  decreed  to  him;  but  they  do  not  reach  to  the  extent  he 
claims  in  this  bill. 

On  this  point,  alone,  we  affirm  the  decree  dismissing  the 

bill. 

Dewee  affirmed. 


Andrew  Warren 
v. 
James  E.  Tyler  et  al. 

1.  Fraud— effect  of  rescission  of  contract  for.  Where  a  creditor,  after  set- 
tlement,  is  induced  by  the  fraudulent  representations  of  his  debtor  to  take 
a  conveyance  of  lands  in  payment,  and  after  discovering  the  fraud  rescinds 
the  contract,  by  tendering  back  a  conveyance,  and  bringing  suit  on  his 
debt,  he  will  have  the  right  to  recover  the  entire  debt,  without  any  deduc- 
tion for  the  actual  value  of  the  lands. 

2.  Same — time  in  which  to  rescind  contract  for  fraud.  A  suit  brought 
in  rescission  of  a  contract  for  fraud,  eighteen  months  after  its  consummation, 
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where  the  party  had  not  discovered  the  fraud  until  some  time  after,  and  re- 
quired time  to  procure  evidence  of  the  fact,  is  not  brought  too  late. 

3.  Interest — at  what  rate  recoverable.  Where,  prior  to  a  settlement, 
a  firm  was  in  the  habit  of  charging  a  customer  seven  per  cent  interest, 
in  their  dealings  with  him,  which  he  always  paid:  Held,  in  the  absence  of 
proof  to  the  contrary,  that  an  agreement  to  pay  that  rate  might  be  inferred 
from  such  previous  dealings. 

4.  Same— -from  what  time  allowed  on  rescission  of  contract  for  fraud. 
When  a  party  rescinds  a  contract  whereby  he  is  induced  to  accept  unim- 
proved lands  in  settlement  of  a  debt,  through  the  fraudulent  representations 
of  his  debtor,  made  with  a  knowledge  of  their  falsity,  and  upon  which  the 
creditor  relied,  he  will  be  entitled  to  the  interest  from  the  time  of  the  pre- 
vious settlement,  the  same  as  though  the  contract  of  purchase  had  never 
been  made,  and  will  not  be  restricted  to  the  time  when  he  tendered  a  recon- 
veyance, he  having  received  no  rents  and  profits  to  be  deducted. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

On  November  18,  1871,  appellant  was  found  to  be  indebted 
to  appellees,  on  settlement,  in  the  sum  of  $7,831.28,  which 
was  settled  in  full  on  December  11,  1871,  by  appellees  accept- 
ing from  Marcus  Warren,  appellant's  brother,  certain  lands 
in  the  State  of  Wisconsin.  The  lands  were  not  worth  much 
more  than  one-half  of  the  debt.  Appellees  were  induced  to 
make  the  settlement  upon  the  representations  of  appellant 
that  he  had  lost  everything,  and  had  nothing  with  which  to 
pay  them.  After  discovering  that  these  representations  were 
not  true,  they  tendered  a  reconveyance  of  the  lands,  and 
brought  this  suit  upon  the  original  debt. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the  appel- 
lant. 

Mr.  Frederick  Ulmann,  and  Mr.  E.  W.  Evans,  for  the 
appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  principal  question  presented  in  this  case  is  one  of  fact, 
exceptions  having  been  taken  on  the  rulings  of  the  court  to 
only  two  or  three  legal  propositions.     But  it  is  urged  that  the 
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court  below  should  have  granted  a  new  trial,  because  the  find- 
ing of  the  jury  was  manifestly  against  the  weight  of  evidence. 
When  examined,  it  is  found  that  if  all  the  evidence  were 
taken  alone,  on  either  side,  it  would  be  amply  sufficient  to  sus- 
tain a  verdict  for  that  side.  Withdraw  all  of  appellant's  evi- 
dence, and  we  apprehend  no  one  would  question  the  correctness 
of  the  finding.  Or,  on  the  other  hand,  if  all  of  appellees' 
evidence  was  stricken  out,  then  the  defense  would  be  established 
beyond  question. 

But  the  evidence  is  highly  conflicting,  and  portions  of  it  are 
irreconcilable,  and  it  was  for  the  jury,  under  proper  instruc- 
tions, to  find  and  determine  what  was  proved  under  the  issues 
of  fact  in  the  case.  Such  instructions  were  given,  and  the 
jury  found  in  favor  of  the  plaintiffs,  and  we  are  not  prepared 
to  say  that  their  finding  is  decidedly  and  clearly  against  the 
preponderance  of  the  evidence.  In  the  conflict  it  was  for  the 
jury  to  find  the  facts,  and  unless  the  evidence  failed  to  warrant 
the  verdict,  the  court  could  not  rightfully  set  it  aside.  We  are 
therefore  of  opinion  that  the  court  below  did  not  err  in  re- 
fusing to  grant  a  new  trial  on  that  ground. 

It  is  urged  that  the  finding  of  the  jury  is  excessive;  that 
according  to  the  evidence  of  Sheldon,  the  Wisconsin  lands 
were  worth,  at  the  lowest  estimate,  from  $3500  to  $5000,  and 
that  appellees  had  nO  right  to  recover  more  than  the  difference 
between  that  sum  and  the  amount  of  the  debt.  The  answer 
to  this  is,  that  if  the  contract  to  take  the  lands  on  the  debt 
was  procured  by  false  representations,  known  to  have  been 
such,  by  appellant,  and  they  were  relied  upon  by  appellees, 
and  they  were  thereby  induced  to  enter  into  the  agreement,  it 
was  voidable,  and  appellees,  on  discovering  the  fraud,  had  the 
right  to  repudiate  it,  and  sue  for  and  recover  the  debt.  The 
jury,  on  the  evidence,  and  under  proper  instructions,  have 
found  that  appellees  were  so  induced  to  enter  into  the  contract, 
and  we  are  not  disposed  to  disturb  the  finding.  Had  the  con- 
tract been  fairly  entered  into  by  the  parties,  and  the  only  fraud 
had  consisted  in  fraudulent  representations  by  appellant,  when 
the  price  was  fixed  on  the  lands  by  Sheldon,  then  a  different 
2— 81st  III. 
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question  would  have  arisen,  which  it  is  unimportant  now  to 
determine. 

It  is  said  that  the  delay  of  eighteen  months  after  the  fraud 
was  discovered,  was  too  great,  before  bringing  suit,  to  be  per- 
mitted to  recover.  And  the  case  of  Cox  v.  Montgomery,  36 
111.  396,  is  referred  to  in  support  of  the  proposition.  That  case, 
in  limiting  the  period  within  which  the  party  defrauded  must 
bring  suit,  is  perhaps  one  of  the  most  extreme  cases.  But 
there,  the  party  had  full  knowledge  of  the  fraud  and  all  of  the 
facts  constituting  it,  for  the  period  of  eighteen  months  before 
suit  brought.  Here,  on  the  other  hand,  appellees  only  had 
their  suspicions  aroused,  and  commenced  their  investigations 
that  length  of  time  before  this  action  was  commenced.  Appel- 
lant's property  was  scattered,  and  the  record  of  titles  in  Cook 
county  had  been  destroyed  by  fire,  and  we  may  reasonably  sup- 
pose that  some  considerable  time  expired  before  they  could 
learn  all  the  facts  necessary  to  establish  their  case;  and  to 
hold  appellees  precluded  from  rescinding  the  sale,  would  be  to 
materially  shorten  the  period  laid  down  in  Cost? 8  case,  which 
we  are  not  inclined  to  do. 

It  is  next  urged  that  the  verdict  was  excessive,  inasmuch 
as  it  allowed  appellees  seven  per  cent  interest  on  the  account, 
from  the  time  it  was  stated  until  the  finding  of  the  verdict. 
On  the  statement  of  an  account  and  the  ascertainment  of  the 
balance  due,  the  present  statute  only  allows  six  per  cent  inter- 
est. But  the  statute  then  in  force  authorized  the  parties,  by 
written  or  verbal  agreement,  to  stipulate  for  any  rate  of  inter- 
est  not  exceeding  ten  per  cent  per  annum.  Public  Laws  1857, 
sec.  2,  p.  45.  Tyler,  in  his  testimony,  states  that  his  firm  had 
been  charging  appellant  seven  per  cent  in  their  dealings  with 
him,  and  he  had  been  paying  it.  This,  in  the  absence  of  proof 
to  the  contrary,  was  evidence  from  which  an  agreement  to  pay 
that  rate  might  be  inferred;  but  had  it  been  rebutted  by  evi- 
dence that  no  such  agreement  had,  in  fact,  been  made,  then 
the  presumption  would  have  been  rebutted,  as  we  apprehend 
that  a  rate  higher  than  that  fixed  by  the  statute  could  only  be 
collected  when  there  was  an  express  stipulation  or  agreement 
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therefor.     There  was  no  evidence  in  this  case  rebutting  the 
presumption,  and  there  was  no  error  in  its  allowance. 

It  is  also  urged  that  interest  could  only  be  allowed  from  the 
time  of  the  rescission  of  the  contract;  and  the  case  of  Hard- 
ing  v.  Zarkin,  41  111.  414,  is  cited  in  support  of  the  proposi- 
tion. That  was  an  action  of  covenant  for  the  breach  of 
warranty  of  title;  that  grew  out  of  a  valid  and  binding  con- 
tract. But  here,  the  contract  was  fraudulent  and  voidable,  and 
the  rescission  of  the  contract  and  tender  of  a  reconveyance  of 
the  lands  placed  the  parties  in  their  former  position,  as  though 
the  conveyance  had  never  been  made.  Hence,  there  is  no  pre- 
sumption of  rents  and  profits  received  by  appellees,  and  the 
proof  shows  that  the  lands  were  vacant  and  unoccupied.  Had 
the  evidence  shown  that  appellees  had  received  rents  and 
profits,  whatever  amount  they  had  received  could  have  been 
set  oft*  or  recouped  against  the  recovery.  But  the  record  is 
barren  of  any  such  evidence,  and  interest  was  properly  allowed 
from  the  date  of  the  settlement  and  the  striking  of  the  balance. 

After  a  careful  examination  of  the  entire  record  we  perceive 
no  error  for  which  the  judgment  should  be  reversed,  although 
we  should  have  been  quite  as  well,  if  not  better,  satisfied,  had 
the  jury  found  the  other  way;  and  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Railroad  Company 

v. 
William  E.  Green 

1.  Negligence — contributory  and  comparative.  It  is  a  requisite  to  the 
liability  of  a  railway  company  as  a  passenger  carrier,  that  the  passenger 
should  not  have  been  guilty  of  any  want  of  ordinary  care  and  prudence, 
which  directly  contributed  to  the  injury. 

2.  Where  a  passenger,  while  asleep,  is  carried  beyond  his  station,  and 
when  the  train  arrives  at  a  bridge  where  it  stops  to  take  water  he  gets  up, 
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and,  -without  any  encouragement  from  any  one  connected  with  the  company, 
goes  out  of  the  car  in  a  dark  night,  and,  finding  no  brakeman,  put  out  his 
foot  to  reach  the  platform,  if  he  could,  and  there  being  no  platform  there, 
the  train  gave  him  a  jerk  and  pulled  both  feet  off  the  car,  and  left  him  hang- 
ing by  one  hand,  and  his  weight  pulled  him  loose,  and  he  fell  through  the 
bridge,  some  thirty  feet  to  the  ground,  and  was  injured,  it  was  7ield,  that  he 
was  guilty  of  such  negligence  as  to  preclude  a  recovery  for  the  injury. 

3.  Same — carrying  passenger  beyond  station.  In  such  a  case,  even  if  the 
company  was  guilty  of  negligence  in  carrying  the  passenger  beyond  his 
station,  it  would  not  justify  him  in  needlessly  exposing  himself  to  clanger, 
and  the  injury  received  had  no  proper  connection  with  the  act  of  the  com- 
pany, and  the  company  can  not  be  held  responsible  for  any  such  remote  and 
unnatural  consequence  thereof,  as  his  attempting  to  get  off  at  such  a  place. 

4.  Same — in  not  notifying  passenger  not  to  get  off  on  a  bridge.  Where  a 
railway  train  stops,  in  the  night,  upon  a  bridge  over  a  stream,  to  take  water, 
it  not  being  a  stopping  place  for  passengers  to  get  on  and  off,  the  railway 
company  is  not  required,  by  law,  to  notify  passengers  not  to  attempt  to  get 
off  the  cars  at  such  place,  and  a  failure  to  do  so  is  not  negligence. 

5.  Same — company  not  liable  for  acts  of  strangers.  Any  encouragement 
given  to  a  passenger  by  other  passengers  to  attempt  to  get  off  a  train  at  a 
place  of  danger,  and  not  a  stopping  place  except  for  water,  resulting  in 
injury  to  him,  can  not  be  imputed  to  the  railway  company  as  in  any  way  its 
act,  and  it  is  not  responsible  for  the  same. 

'Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
"W.  ~W.  Farwell,  Judge,  presiding. 

Mr.  Jno.  N.  Jewett,  and  Mr.  Chas.  T.  Adams,  for  the  ap- 
pellant. » 

Messrs.  Bonney,  Fay  &  Griggs,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  for  personal  injury  to  appel- 
lee whilst  a  passenger  on  the  cars  of  appellant. 

The  appellee  took  the  cars  of  appellant  at  Odin,  in  this  State, 
going  south,  at  about  nine  o'clock  in  the  evening  of  May  25, 
1870.  He  was  going  to  a  place  about  seven  miles  east  of  Mt. 
Vernon,  and  took  a  ticket  to  Ashley,  which  is  some  five  miles 
north  of  Little  Muddy  bridge.  The  accident  occurred  in  get- 
ting off  the  train  at  this  bridge.     There  was  no  station  there, 
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but  there  was  a  water  tank,  and  it  was  a  regular  stopping  place 
for  supplying  water  to  the  engines,  and  for  no  other  purpose. 

Appellee's  account  of  the  affair  is  substantially  as  follows: 
That  the  conductor  on  the  train  took  his  ticket  between  Odin 
and  Centralia;  that  he  objected  to  the  conductor  taking  his 
ticket,  because  appellee  was  a  stranger  on  the  road,  and  wanted 
to  know  when  he  arrived  at  Ashley;  that  the  .conductor  said 
to  him,  "give  yourself  no  uneasiness,  we  always  see  that  our 
passengers  are  put  off  at  their  regular  stations;"  that  they 
stopped  at  Centralia,  and  remained  there  awhile;  that  Centra- 
lia is  fourteen  miles  from  Ashley;  that  he  went  to  sleep,  and 
remained  so  until  he  heard  the  locomotive  whistle  and  the 
station  called  out  of  Irvington,  which  was  seven  and  one- 
half  miles  from  Ashley;  that  it  was  four  miles  from  Irvington 
to  Richview;  that  Irvington  and  Richview  were  the  only  sta- 
tions between  Centralia  and  Ashlev:  that  after  leaving  Irvin^- 
ton  he  went  to  sleep  again ;  that  he  heard  the  whistle,  and  no 
station  announced,  and  then  when  the  cars  traveled  along 
again  he  supposed  they  were  going  down  grade,  which  he  took 
to  be  a  grade  from  Ashley  to  Rich  view,  and  he  began  to  think 
he  was  reaching  his  station,  and  he  inquired  if  they  were  com- 
ing to  Ashley,  and  the  response  was,  by  passengers  on  the  cars, 
that  they  had  passed  Ashley  and  were  coming  to  the  next  sta- 
tion; that  when  the  cars  became  about  still  he  stood  up  at  his 
seat  and  looked  back,  and  asked  the  passengers  if  they  saw  any- 
thing of  the  conductor  on  the  car,  and  they  remarked  they  did 
not;  that  he  felt  that  he  had  been  neglected,  and  went  to  the 
door,  and,  findino;  it  unlocked,  turned  around  and  said,  " 


>  & 


gen- 


tlemen, this  is  right,  I  suppose,"  and  being  answered  in  the 
affirmative,  he  then  opened  the  door  and  went  out  on  the  plat- 
form; a  light  was  shining  on  the  platform,  but  there  was  no 
brakeman  there;  that  he  put  out  his  foot  to  reach  the  platform, 
if  he  could,  and  there  being  no  platform  as  he  expected,  it  gave 
him  a  jerk  and  pulled  both  feet  off  the  car,  and  left  him  hang- 
ing by  one  hand ;  his  weight  pulled  him  loose,  and  he  fell  and 
received  the  injury;  that  it  was  between  10  and  11  o'clock  at 
night  when  he  arrived  at  Little  Muddy  bridge,  and  was  quite 
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dark.  In  falling,  appellee  did  not  strike  anything  till  lie  struck 
the  ground  under  the  bridge,  a  distance  of  some  thirty  feet. 
He  said  he  knew  he  was  not  at  Ashley  before  he  went  out  of 
the  car. 

There  was  further  testimony  that  the  train,  at  the  time,  be- 
tween Odin  and  Centralia,  was  under  the  charge  of  conductor 
Oilman.  Oilman  testified  that  he  could  not  remember  having 
any  conversation  with  any  passenger  on  that  train,  and  says, 
if  a  passenger  got  on  at  Odin  with  a  ticket  for  Ashley,  he 
would  punch  the  ticket  and  hand  it  back.  The  train,  at  Cen- 
tralia, was  handed  over  by  Oilman  to  conductor  Morgan,  who 
says  that  the  train  consisted  of  a  sleeping  coach,  a  ladies'  car, 
a  gentlemen's  car,  a  second  class  and  baggage  car  combined, 
and  an  express  car.  On  leaving  Centralia,  he  says,  he  went 
through  the  train  and  took  up  all  tickets  to  local  points,  as  far 
south  as  DuQuoin.  The  train  was  large,  and  stopped  at  all 
regular  stations.  The  stations  were  called.  -  That  is  the  brake- 
man's  business,  although  he  did  it  also.  That  night,  one 
brakeman  was  stationed  between  the  sleeping  coach  and  ladies' 
car.  He  would  call  the  stations  on  both  of  these  cars.  The 
other  brakeman  was  between  the  baggage  car  and  the  next  car 
to  it — the  gentlemen's  car.  Thus  located,  all  the  brakes  of  the 
four  cars  were  under  the  control  of  the  two  brakemen.  The 
train  stopped  at  Little  Muddy  creek  that  night  to  take  water. 
The  bridge  is,  for  trains  to  pass  on.  The  train  stands  partly 
on  the  bridge  while  they  take  water.  No  station  there,  and 
no  platform.  Bridge  never  used  except  for  cars.  ~No  light 
there  that  night  when  the  train  stopped.  Several  passengers 
got  off  at  Ashley  that  night,  among  them  women  and  children, 
and  were  attended  to  by  the  conductor.  That  the  general  cus- 
tom of  railroads  is,  to  notify  passengers  of  the  stations  by  call- 
ing out  the  names  of  the  stations  as  they  are  reached. 

Thos.  Winters  was  the  brakeman  stationed  that  night  be- 
tween  the  baggage  car  and  the  gentlemen's  car.  He  testifies 
that  he  called  the  station  as  the  train  arrived  at  Ashley,  on  the 
night  of  the  accident.     He  remembers  it  from  the  fact  that 
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Morgan,  the  conductor,  the  next  day  asked  him  if  he  had  called 
that  station,  and  he  then  remembered  that  he  had. 

A  Mr.  Turlay,  of  Centralia,  who  was  on  the  train,  states 
that  he  saw  a  passenger  get  up  and  walk  out  of  the  rear  door 
of  the  car  at  Little  Muddy  bridge,  and  he  supposed  that  he 
was  going  into  the  ladies'  car  on  account  of  the  annoyance 
occasioned  to  him  by  the  conversation  of  a  party  of  four  per- 
sons who  were  sitting  opposite  to  him,  Mr.  Turlay  being  one 
of  the  number;  that  the  man  never  asked  any  question  of  any 
one,  so  far  as  he  heard. 

We  are  of  opinion  the  evidence  in  this  case  discloses  no 
cause  of  action. 

It  is  said  there  was  negligence  in  carrying  the  appellee  past 
his  station. 

Conceding  all  that  is  claimed  in  that  respect,  appellee  would 
not,  for  such  cause,  be  justified  in  jumping  off  the  train,  or 
otherwise  needlessly  exposing  himself  to  injury,  and  then 
claim  the  liability  of  appellant  for  the  injury  he  might  receive 
in  consequence.  The  injury  here  received  had  no  proper  con- 
nection with  being  carried  past  a  destined  station;  and  for 
such  act,  appellant  can  not  be  held  responsible  for  any  such 
remote  and  unnatural  consequence  thereof,  as  the  injury 
here  sued  for. 

It  is  then  insisted  that  the  stoppage  of  a  passenger  car  at 
such  a  place  as  the  one  in  question,  without  some  precaution 
to  notify  passengers  of  danger,  was  an  act  of  gross  negligence. 

But  why  notify  passengers  of  danger?  It  was  a  stopping 
place  for  getting  water,  not  for  passengers.  The  bridge  was 
intended  solely  for  the  passage  of  cars,  not  for  the  alighting  of 
passengers  upon  it.  The  place  for  the  passenger,  here,  was  in- 
side, not  outside  of  the  car.  The  train,  and  the  appellee  in 
his  proper  place  inside  the  car,  were  as  safe  upon  the  bridge 
as  they  would  have  been  any  where  away  from  it.  The  fact 
that  the  cars  were  upon  the  bridge,  involved  no  danger  or  risk 
to  the  passenger,  so  long  as  he  remained  in  his  right  place, 
within  the  car. 

There  was  a  right  to  presume  that  the  passenger  would  keep 
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ill  liis  place  inside  the  car.  It  was  not  to  be  anticipated  that  he 
would  be  getting  off  the  car  where  he  had  no  business  to  do 
so,  and  that  there  was  any  necessity  for  providing  against  it. 
It  can  not  be  said  that  there  was  any  invitation  to  appellee 
to  alight  where  he  did.  The  mere  stopping  of  the  train  is  not 
to  be  so  regarded. 

It  may  be  inferred,  from  appellee's  testimony,  that  he  heard 
the  whistle  at  the  bridge.  If  so,  it  was  not  a  signal  of  ap- 
proach to  a  station.  The  testimony  of  the  conductor,  on  that 
head,  was:  "They  (brakemen)  know  where  the  tank  is,  and  the 
engineer  does  not  whistle  in  coming  to  it,  with  the  exception 
that,  once  in  a  while,  when  the  engineer  sees  the  train  is  going 
by  the  tank,  he  will  then  give  a  little  toot — whistle  down 
brakes;  don't  know  whether  he  whistled  that  night  or  .not. 
There  is  a  fixed  wmistle  for  down  brakes,  one  short  whistle,  and 
is  used  on  all  portions  of  the  line.  They  use  the  same  whistle 
when  they  wTant  to  stop,  except  at  regular  stations  they  whistle 
a  long  whistle,  and  don't  whistle  any  stop  whistle  at  all.  This 
short  toot  is  used  to  apply  the  brakes  between  stations,  where 
there  is  danger,  when  you  want  the  train  to  stop  at  an  irregu- 
lar place  where  there  is  danger,  or  any  thing  on  the  track,  but 
in  stopping  regularly  we  don't  use  that  at  all." 

Appellee  testified  that  he  was  accustomed  to  travel  on  rail- 
ways. He  was  not  justified  in  taking  the  whistle  as  notice  of 
approaching  a  station.  Any  encouragement  to  get  off,  which, 
according  to  his  testimony,  he  might  have  received  from  any 
passenger,  of  course,  is  not  to  be  imputed  to  the  company,  as 
in  any  way  its  act.  Appellee  getting  off  the  car  where  he  did 
was  an  entirely  uncalled  for  and  voluntary  act  of  his  own,  unin- 
vited and  unencouraged  by  any  one  in  the  management  of  the 
train,  and  he  took  the  risk  of  the  consequence.  The  act  of  thus 
getting  off  in  the  darkness  of  night,  at  an  unknown  and  dan- 
gerous place,  was  one  of  gross  carelessness,  whereby  appellee 
exposed  himself  to  the  injury  which  he  received.  The  harm 
which  one  brings  upon  himself,  he  is  to  be  considered  as  not 
having  received.     So  far  as  his  relations  to  others  are  con- 


1875.]  Belden  et  al.  v.  Woodmansee.  25 

Syllabus. 

cerned,  sucli  harm  is  uncaused.    Chicago  and  Alton  Railroad 
Co.  v.  Becker,  76  111.  31. 

Had  appellee  used  ordinary  prudence,  the  casualty  would 
not  have  happened.  Having  failed  in  this,  the  company  ought 
not  to  be  liable.  Chicago  and  Northwestern  Railroad  Co.  v. 
Sweeney )  52  111.  331 ;  and  see  Chicago  and  Alton  Railroad 
Co.  v.  Gretzner,  46  id.  75 ;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Van  Patten,  64  id.  511;  Chicago,  Rock 
Island  and  Pacific  Railroad  Co.  v.  Bell,  70  id. -103;  Todd 
v.  Old  Colony,  etc.  Railroad  Co.  3  Allen,  18 ;  Louisville  and 
Nashville  Railroad  Co.  v.  tickings,  5  Bush,  1;  Pittsburgh 
and  C onnellsville  Railroad  Co.  v.  Andrews,  39  Md.  329;  2 
Redf.  Am.  Railway  Cases,  552,  in  note  to  McClurg-s  case', 
The  Indianapolis,  etc.  Railroad  Co.  v.  Rutherford,  29  Ind.  82. 

It  is  a  requisite  to  the  liability  of  a  railway. company,  as  a 
passenger  carrier,  that  the  passenger  should  not  have  been 
guilty  of  any  want  of  ordinary  care  and  prudence  which  di- 
rectly contributed  to  the  injury.  2  Redfield  Railways,  224, 
236. 

The  judgment  must  be  reversed,  there  being  no  cause  of 
action  under  the  evidence. 

Judgment  reversed. 


Makcus  Beldett  et  al. 


John  W.  Woodmaistsee. 

1.  Law  and  fact — construction  of  contract.  What  the  terms  of  a  con- 
tract are,  is  a  question  of  fact  for  the  jury,  hut  its  meaning  and  legal  effect 
is.  a  question  of  law  for  the  court.  Therefore  it  is  not  proper  in  an  instruc- 
tion to  submit  to  the  jury  the  question  of  a  party's  rights  under  a  contract. 

2.  Contract — when  party  lias  right  to  complete  after  time  fixed.  If  the 
plaintiff  contracts  with  the  defendant  to  shell  for  the  latter  150,000  bushels 
of  corn,  and  as  much  more  as  he  can  before  the  cold  weather,  and  through 
the  defendant's  fault,  he  shells  only  a  little  over  one-half  of  the  bushels 
named  by  cold  weather,  the  plaintiff  will  have  the  right  to  complete  the 
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contract  after  the  time  fixed,  if  he  desires,  and  the  defendant  will  have  no 
right  to  avail  of  the  stipulation  as  to  the  time  the  work  was  to  be  done. 

3.  Same — construction.  Where  a  contract  provides  that  one  party  shall 
shell  150,000  bushels  of  corn,  and  as  much  more  as  he  can  before  cold  wea- 
ther, it  will  be  held  to  mean  that  he  may  shell  the  number  of  bushels  named, 
at  any  rate,  and  the  words  "cold  weather"  will  be  understood  to  imply  an 
additional  amount,  and  the  occurrence  of  cold  weather  will  not  authorize  the 
employer  to  terminate  the  contract  as  to  the  150,000  bushels  when  that  amount 
is  not  shelled  by  his  own  act  in  preventing  the  same. 

4.  Instruction — as  to  belief  from  the  evidence.  "Where  the  first  part  of 
an  instruction  omits  the  words  "from  the  evidence,"  as  the  basis  of  the 
jury's  belief,  but  at  the  conclusion  of  the  clause  it  states,  "and  if  you  fur- 
ther believe  from  the  evidence,"  it  was  held  that  the  jury  could  not  be  misled 
by  it  and  have  felt  authorized  to  act  on  a  belief  not  arising  from  the  evidence. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appellants. 

Messrs.  Douglas  &  Harvey,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  by  appellee  against  appel- 
lants, brought  on  a  parol  contract  in  relation  to  the  shelling 
of  corn  in  the  State  of  Iowa.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  one  thousand  dollars,  upon  which  the 
court  gave  judgment,  after  overruling  the  defendants'  motion 
for  a  new  trial. 

The  evidence  is  not  so  manifestly  and  palpably  contrary  to 
tiae  verdict  of  the  jury  as  to  warrant  us  in  concluding  that  it 
was  the  result  of  passion,  prejudice,  or  ignorance;  and  we  do 
not  perceive  any  substantial  variance  between  the  allegations 
and  proofs;  so  that,  in  our  opinion,  unless  there  is  error  of 
law  in  the  rulings  of  the  court,  the  judgment  can  not  be  dis- 
turbed. 

Appellants  insist  the  court  erred,  both  in  refusing  instruc- 
tions asked  by  them,  and  in  giving  instructions  asked  by 
appellee. 

The  fifth  instruction  asked  by  appellee  was  refused  by  the 
court,  and  reads  as  follows: 
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"  5.  Even  should  the  jury,  from  the  evidence,  believe  that 
after  plaintiff  commenced  shelling  defendants'  corn,  he  was 
repeatedly  stopped  from  work  by  defendants'  orders,  on  ac- 
count of  the  corn  being  in  the  sweat  and  so  not  fit  to  ship; 
and  that  while  so  stopped,  defendants,  either  in  person,  or 
through  their  agents,  or  both,  promised  to  pay  plaintiff  for 
such  lost  time,  yet  unless  the  proof  further  shows  that,  under 
the  contract,  plaintiff  had  a  right  to  keep  on  shelling,  no  matter 
whether  the  corn  was  fit  to  shell  or  not,  defendant  had  the 
right  so  to  stop  him,  and  any  promise  to  pay  him  for  loss 
occasioned  thereby  is  not  binding,  for  want  of  consideration, 
and  plaintiff  can  not  recover  on  it." 

The  court  properly  refused  this  instruction.  It  was  not 
proper  to  submit  to  the  jury  the  question  of  the  plaintiff's 
rights  under  the  contract.  Whether  plaintiff  had  a  right, 
under  the  contract,  to  keep  on  shelling,  etc.,  was  a  question  of 
law  to  be  determined  by  the  court,  from  a  construction  of  the 
contract.  What  are  the  terms  of  the  contract,  is  a  question 
of  fact  for  the  jury;  but  what  the  legal  construction  of  the 
contract  is  must  be  determined  by  the  court. 

The  third  instruction,  as  asked  by  appellee,  and  which  was 
refused  by  the  court,  was  properly  refused  because  of  its  argu- 
mentative form.  Aside  from  this,  however,  the  plaintiff's 
theory  is,  that  the  defendants  were  to  furnish  him  and  he  was 
to  shell  150,000  bushels  of  corn,  and  as  much  more  as  he  could 
shell  before  cold  weather.  By  reason  of  delays,  through  the 
defendants'  fault,  he  had  by  the  6th  of  November  only  shelled 
81,602  bushels,  leaving  68,398  bushels  of  the  150,000  bushels 
which  he  was  to  shell  at  all  events,  unshelled.  Now,  if  this 
be  correct,  (and  there  was  evidence  before  the  jury  tending  to 
support  it,)  it  is  plain,  even  if  the  contract  had  required  that 
the  150,000  bushels  should  be  shelled  by  a  particular  time,  the 
defendants  were  not  at  liberty  to  say  that  the  plaintiff  should 
not  proceed  to  complete  his  contract  after  the  expiration  of 
that  time.  Having  by  their  own  acts  prevented  performance 
within  the  time,  it  is  not  admissible  that  they  shall  be  allowed 
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to  avail  of  this  stipulation  in  the  contract.  But  it  does  noi. 
appear,  by  the  phraseology  of  the  instruction,  that  the  shelling 
of  the  150,000  bushels  was  absolutely  required  to  be  comple- 
ted before  "  cold  weather;"  or  that  "  cold  weather"  was  refer- 
red to  for  any  other  purpose  than  indicating  the  quantity  of 
corn,  in  addition  to  the  150,000  bushels,  which  the  plaintiff 
was  to  shell;  and,  in  that  view,  the  occurrence  of  cold  weather 
gave  the  defendants  no  right  to  terminate  the  contract  for  the 
shelling  of  the  150,000  bushels. 

The  instructions  given  at  the  instance  of  the  appellee,  to 
which  objection  is  urged,  are  the  second,  fourth,  eighth  and 
eleventh. 

The  objection  to  the  second  is  only,  in  general  terms,  that  it 
tells  the  jury  they  may  find  for  appellee  on  proof  of  a  breach 
of  contract  different  from  the  one  declared  on.  Our  attention 
is  not  specifically  called  to  the  supposed  difference  in  the  con- 
tract declared  on  and  that  described  in  the  instruction;  and 
we  do  not  perceive  that  there  is  any  substantial  difference  be- 
tween them. 

The  objection  to  the  fourth  is,  that  it  tells,  the  jury  that  if 
they  believe  certain  matters  they  may  find  on  their  belief,  and 
does  not  restrict  them  to  what  they  "  believe  from  the  evi- 
dence." 

In  the  first  part  of  the  instruction  the  words,  "  from  the  evi- 
dence,"'after  the  words  "if  you  believe,"  are  omitted,  but  at 
the  conclusion  of  that  clause  these  words  occur,  "  and  if  you 
further  believe,  from  the  evidence,"  showing  that  the  omission 
must  have  been  accidental;  and  so,  we  think,  the  jury  would 
have  understood  it.  We  do  not  think  the  jury,  on  reading  the 
whole  instruction,  could  have  been  misled  by  it,  and  have  felt 
authorized  to  act  upon  a  belief  not  arising  from  the  evidence. 

The  objections  to  the  eighth  and  eleventh  are  frivolous.  We 
think  these  instructions  substantially  correct  in  form,  and  the 
principles  they  announce  have  been  repeatedly  sanctioned  by 
this  court. 

We  see  no  substantial  error  in  the  record,  and  the  judgment 
is  affirmed.  Judgment  affirmed.     . 
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Chakles  W.  Colehour  et  al. 

V. 

William  F.  Coolbaugh  et  al. 

1.  Partnership  account  —  statement  in  decree  as  to  payment  of  debts. 
On  bill  to  settle  a  partnership  in  a  land  speculation,  and  state  the  account, 
where  the  parties  have  had  a  previous  settlement,  the  court  will  adopt  such 
settlement  as  the  basis  upon  which  to  adjust  the  subsequent  dealings;  and 
where  there  is  no  dispute  but  that  the  parties  are  owing  $16,000,  $4000  of 
which  all  were  to  pay  in  equal  proportions,  and  one  to  pay  $5000  of  the 
remaining  $12,000,  and  the  other  two  $7000,  it  will  not  be  material  that  the 
decree  finds  the  latter  sum  to  be  owing  to  a  certain  firm,  the  main  thing 
being  the  proportion  each  is  to  pay. 

2.  Same — division  of  notes.  Where  the  court,  in  adjusting  a  partnership 
dealing  in  which  there  are  outstanding  debts  binding  upon  all  the  parties, 
but  of  which  one  is  required  to  pay  $5000  and  the  other  two  $7000,  and  the 
remaining  $4000  by  all  in  equal  portions,  and  the  court  requires  security  to 
be  given,  the  first  to  the  other  two  for  the  payment  of  his  part,  and  the 
other  two  security  to  the  first  for  the  payment  of  their  separate  parts,  it  was 
held,  there  was  no  error  in  requiring  the  division  and  surrender  of  the  notes 
held  by  one  of  the  parties  belonging  to  all,  before  payment  of  the  debts. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

Messrs.  Leffingwell  &  Johnson,  for  the  appellants. 
Mr.  Melville  W.  Fuller,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  record  presents  no  question  of  law.  The  only  contro- 
versy between  the  parties  arises  from  the  manner  in  which  the 
circuit  court  stated  the  account  which  was  the  subject  matter 
of  the  litigation. 

In  June,  1871,  appellant  Charles  ~W.  Colehour  and  the  firm 
of  Grant  &  McLain  purchased,  on  joint  account,  sixty  acres 
of  land,  in  Cook  county,  of  one  Seipp,  for  the  sum  of  $50,000, 
one-third  of  which  was  naid  down,  and  notes  and  mortgage  on 
the  premises  given  for  the  balance,  payable  in  equal  annual 
installments,  in  one,  two  and  three  years; 
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At  the  time  of  the  purchase,  by  agreement  of  the  parties, 
the  land  was  conveyed  to  ¥m.  H.  Colehour,  who  held  it  in 
trust  for  his  brother,  C.  W.  Colehour,  and  Grant  &  McLain. 
The  first  payment  was  made  with  money  borrowed,  a  part  by 
Grant  &  McLain,  who  gave  their  notes  indorsed  by  C.  W. 
Colehour,  and  the  balance  by  Colehour,  who  gave  his  notes 
indorsed  by  Grant  &  McLain. 

In  September,  1871,  the  parties  sold  forty  acres  of  the  land, 
for  $50,000,  to  one  Guyton,  who  paid  in  cash  $12,500,  and 
assumed  to  pay  on  the  notes  held  by  Seipp  for  the  purchase 
money  $24,000,  or  upon  each  of  the  notes,  as  they  became 
due,  $8000,  and  interest  on  that  sum,  and  for  the  balance  of 
the  purchase  money  he  gave  his  six  notes  of  $2500  each. 

Shortly  after  this  sale,  C.  "W.  Colehour  and  Grant  &  McLain 
had  an  accounting  and  settlement  between  themselves  of  all 
moneys  received  and  paid  out,  and  all  payments,  advances, 
expenses  and  commissions,  and  all  surplus  money  on  hand 
was  divided,  and  the  six  notes  given  by  Guyton  were  also 
divided. 

The  $16,000,  which  had  been  loaned  to  make  the  first  pay- 
ment on  the  land,  was  not  paid,  but,  in  the  settlement,  the 
balance  remaining  due  to  Seipp  was  to  be  paid  equally  by  each 
of  the  parties  as  the  same  became  due,  which  was  accordingly 
done.    , 

The  remaining  twenty  acres  of  the  land  was  sold  about  the 
1st  day  of  April,  18T2,  for  $25,500,  to  Nelson  Thomasson; 
$8500  was  paid  down  to  C.  W.  Colehour,  and  notes,  secured 
by  mortgage,  were  given  for  the  balance  of  the  purchase  money. 

It  will  not  be  necessary  to  go  back  of  the  settlement  of  Sep- 
tember to  determine  the  rights  of  the  parties.  The  com- 
plainant's amended  bill  contains  the  following  allegations: 

That,  about  the  1st  day  of  April,  A.  D.  1872,  the  remaining 
twenty  acres  of  said  land  was  sold  to  said  Thomasson,  and 
that  prior  thereto,  and  after  the  sale  of  said  forty  acres  to 
Guyton,  said  Charles  W.  Colehour  and  Grant  &  McLain  had 
an  accounting  and  settlement  between  themselves  of  all  moneys 
received  and  paid  out,  and  all  payments,  advances  and  com- 
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missions;  that,  on  account  of  money  borrowed,  there  was  due, 
or  about  to  become  due,  $4000,  which  had  been  obtained  of 
the  Germ  an- American  Bank,  and  $12,000,  which  had  been 
obtained  of  Henry  Clews  &  Co.,  of  New  York,  and  in  said 
settlement  it  was  mutually  agreed  between  said  Charles  "W. 
and  Grant  &  McLain  that  the  sum  of  $4000  should  be  paid 
by  them  jointly  out  of  the  moneys  arising  from  the  sale  to  be 
made  of  the  remaining  twenty  acres  of  land,  and  that  the  said 
Charles  "W.  should  pay  $5000  and  Grant  &  McLain  should 
pay  $7000  of  the  amount  due  to  Henry  Clews  &  Co.;  and 
thereupon  Charles  W.  and  Grant  &  McLain,  after  deducting 
all  payments,  commissions  on  purchase  and  sale,  and  equalizing 
all  advances,  divided  the  surplus  of  money  on  hand,  and  also 
the  six  notes  due  from  Guy  ton,  leaving  the  said  $4000  due  the 
German- Ameri can  Bank  and  the  $12,000  due  Henry  Clews  & 
Co.  still  unpaid  and  outstanding. 

It  is  conceded,  by  appellants,  that  the  averments  are  true, 
except  they  claim  there  was  not,  at  that  time,  due  Henry 
Clews  &  Co.  $12,000,  but  only  $5000,  and  denying  the  alleged 
agreement  that  Colehour  was  to  pay  any  part  of  that  indebted- 
ness. They  concede  there  was  due  the  German-American  Bank 
$4000,  and  insist  there  was  also,  at  that  time,  due  the  Union 
National  Bank  of  Chicago  $7000. 

The  court,  however,  in  its  decree,  found  that,  on  account  of 
money  loaned,  there  was  due,  or  about  to  become  due,  $4000, 
which  had  been  obtained  of  the  German -Ameri  can  Bank,  and 
$12,000,  which  had  been  obtained  of  Henry  Clews  &  Co.  of 
New  York,  and,  in  the  settlement  and  accounting,  it  was  mutu- 
ally agreed  by  and  between  the  defendant  Charles  W.  Cole- 
hour,  and  Grant  &  McLain,  that  the  $4000  should  be  paid  by 
them  jointly,  and  that  Charles  W.  Colehour  should  pay  $5000, 
and  Grant  &  McLain  should  pay  $7000  of  the  amount  payable 
to  Henry  Clews  &  Co. 

This  finding  of  the  court  is  the  main  error  relied  upon  by 
appellants  to  reverse  the  decree. 

It  is   apparent  that,  at   the   time   of  the   settlement,   the 
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$16,000  which  had  been  borrowed  by  the  parties  to  make  the 
first  payment  on  the  land  had  not  been  paid  or  canceled. 

And  it  is  conceded,  that  $4000  of  this  indebtedness  was 
due  to  the  German- American  Bank,  and  $5000  to  Henry  Clews 
&  Co.;  but  it  is  said  the  other  $7000  was  due  to  the  Union 
National  Bank  of  Chicago.  It  is  immaterial  who  held  the  de- 
mands against  the  parties  at  the  time  the  accounting  was  had, 
if,  in  the  settlement,  Colehour  assumed  to  pay  $5000  of  the 
$16,000  outstanding,  and  Grant  &  McLain  agreed  to  pay 
$7000,  leaving  the  $4000  to  be  provided  for  out  of  the  prop- 
erty held  jointly  by  the  two.  It  is  a  matter  of  no  importance, 
so  far  as  the  rights  of  the  parties  are  concerned,  whether 
Henry  Clews  &  Co.,  at  that  time,  had  $12,000  or  only  $5000. 
The  main  point  is,  what  portion  of  the  $16,000  was  to  be  paid 
by  Colehour,  and  what  amount  by  Grant  &  McLain. 

"We  are  satisfied,  from  the  evidence,  that  at  the  date  of  the 
settlement,  the  $7000  was  due  the  Union  National  Bank,  but 
immediately  after  the  settlement,  Grant  and  Colehour  went  to 
New  York,  and  in  the  early  part  of  October  the  $7000  was 
obtained  of  Henry  Clews  &  Co.,  and  the  Union  National  Bank 
paid  off.     Then  the  claim  of  Henry  Clews  &  Co.  was  $12,000. 

Orville  L.  Grant,  in  his  evidence,  expressly  says,  in  the  set- 
tlement, Grant  &  McLain  were  to  pay  the  $7000,  and  Cole- 
hour was  to  pay  the  $5000. 

McLain  testified  that  the  $7000  borrowed  of  the  Union 
National  Bank  was  their  proportion  to  pay,  and  the  $5000  Cole- 
hour obtained  of  Henry  Clews  &  Co.  was  his  proportion,  and 
there  was  borrowed  of  the  German-American  Bank  $1000, 
on  joint  account. 

In  addition  to  this  evidence,  it  appears  that  Colehour  repeat- 
edly acknowledged  and  recognized  his  liability  to  pay  the 
$5000,  while  Grant  &  McLain  were  to  pay  the  $7000.  Upon 
this  point,  the  evidence  all  points  in  one  direction — so  clearly 
so  that  the  court  could  not  reasonably  arrive  at  any  other  con- 
clusion. 

If  the  court  was  correct,  therefore,  in  its  conclusion,  that  in 
the  settlement  the  $5000  was  to  be  paid  by  Colehour,  and  the 
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$7000  by  Grant  &  McLain,  and  upon  this  we  do  not  entertain 
a  doubt,  then  the  decree  rendered  follows  as  a  natural  result. 

It  is  also  claimed  the  court  erred  in  refusing  to  allow  W.  IT. 
Colehour  ten  per  ce^t  on  the  net  profits,  and  two  and  one-half 
per  cent  on  sales,  for  holding  the  title  in  his  name  and  assum- 
ing responsibility,  etc. 

In  the  settlement  made,  0.  W.  Colehour  was  allowed  two 
and  one-half  per  cent  on  the  sale  of  the  forty-acre  tract,  and 
the  court  allowed  five  per  cent  on  the  sale  of  the  twenty-acre 
tract. 

The  preponderance  of  the  evidence  fails  to  show  any  agree- 
ment under  which  the  claim  made  can  be  sustained,  and  after 
the  liberal  allowance  which  has  been  made,  we  fail  to  see  any 
ground  for  complaint. 

It  is  also  urged,  the  decree  is  erroneous  in  requiring  the  sur- 
render of  the  notes  held  for  the  twenty-acre  tract  by  C.  W. 
Colehour,  while  Grant  &  McLain  are  indebted  to  Henry  Clews 
&  Co.,  which  is  secured  by  the  indorsement  of  Colehour,  as 
Grant  &  McLain  are  insolvent. 

The  court,  however,  in  the  decree,  required  Colehour  to  give 
bond  and  security,  conditioned  to  save  Grant  &  McLain  harm- 
less from  any  liability  to  Henry  Clews  &  Co.  or  their  assigns, 
in  respect  to  said  two  notes  of  $7000  and  $5000,  respectively, 
in  excess  of  the  principal  sum  of  $7000  and  interest,  and  that 
complainant  give  bond  with  security,  conditioned  to  save 
Colehour  harmless  from  liability  in  respect  to  said  two  notes, 
in  excess  of  the  principal  sum  of  $5000  and  interest. 

This  provision  of  the  decree  will,  no  doubt,  be  enforced  by 
the  court  before  the  notes  are  surrendered,  which  will  afford 
ample  protection  to  each  of  the  parties. 

We  perceive  no  error  in  the  decree,  and  it  will  be  affirmed. 

Decree  affirmed. 


3— 81st  III. 
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Syllabus. 


Martin  E.  Hernandez 

v. 

John  B.   Drake. 

1.  Publication — may  be  in  a  religious  newspaper.  The  publication  of 
notice,  in  a  suit  by  attachment,  in  a  weekly  religious  newspaper,  will  be 
sufficient  to  give  the  court  jurisdiction. 

2.  Same—  evidence  of  publication  of  notice  in  attachment.  On  bill  to  set 
aside  the  sale  of  real  estate  under  a  judgment  in  an  attachment  suit,  the 
evidence  showed  that  the  printer  certified  that  he  had  published  the  notice 
for  four  successive  weeks,  and  a  witness  testified  that  it  appeared  to  have 
been  published  eight  or  nine  weeks,  the  first  publication  being  in  time : 
Held,  that  the  proof  showed  jurisdiction  in  the  attachment  suit.  The  inser- 
tions of  the  notice  more  than  for  the  first  four  consecutive  weeks  did  no 
harm. 

3.  Judicial  sale — can  not  be  impeached  collaterally  except  for  want  of 
jurisdiction.  Where  the  court  acquires  jurisdiction  in  an  attachment  suit, 
by  a  proper  affidavit,  a  formal  writ  and  legal  levy,  and  the  publication  of 
the  requisite  notice,  it  can  not  be  divested  by  any  errors,  however  grave, 
that  may  intervene,  and  its  judgment  will  be  absolutely  binding  and 
conclusive  in  all  collateral  proceedings,  as  well  in  equity  as  at  law.  No 
errors  in  the  proceeding  not  going  to  the  jurisdiction  of  the  court  can  fur- 
nish cause  for  vacating  the  same,  on  bill  in  chancery  to  set  aside  a  sale  of 
real  estate  thereunder. 

4.  Same — setting  aside  without  notice.  Where  a  sale  of  real  estate  is 
made  under  execution,  which  is  void  for  want  of  being  signed  by  the 
clerk,  and  the  plaintiff  in  the  execution  becomes  the  purchaser,  and  re- 
ceives a  sheriff's  deed,  the  sale  may  be  set  aside  on  his  motion,  without  no- 
tice to  the  defendant  in  execution,  the  whole  proceeding  being  a  nullity.  If 
a  stranger  purchases,  the  rule  may  be  different  as  to  notice  to  him. 

5.  Same — sale  on  execution  issued  after  one  year.  Where  the  first  execu- 
tion is  not  issued  until  after  the  expiration  of  a  year  from  the  rendition  of 
judgment,  it  is  not  void,  but  merely  voidable,  and  if  the  defendant  takes 
no  steps  to  have  it  quashed,  or  the  sale  under  it  set  aside,  until  a  sheriff's 
deed  is  made  for  the  property  sold  under  it,  or  within  the  time  to  redeem, 
the  court  will  not  set  aside  the  sale,  but  hold  it  good. 

6.  Jurisdiction — mere  errors  do  not  affect  it.  The  objections  that  a 
plaintiff  in  an  attachment  suit  took  an  assignment  of  the  interest  of  his 
partner  in  an  account,  and  brought  the  suit  on  the  same  in  his  own  name 
alone,  irregularity  and  error  in  suing  out  a  dedimus  to  take  a  deposition, 
filing  interrogatories,  and  the  incompetency  of  a  witness  on  the  trial,  are 
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none  of  them  jurisdictional,  and  can  not  be  urged  on  bill  to  set  aside  a  sale 
under  the  judgment. 

7.  Execution — must  be  signed,  or  void.  The  statute  makes  it  indispen- 
sable that  an  execution  be  signed  by  the  clerk,  as  much  so  as  that  it  be 
under  the  seal  of  the  court,  and  without  being  so  signed  it  is  void,  and  con- 
fers no  power  on  the  officer  to  whom  it  is  addressed,  and  the  sale  of  land 
and  all  subsequent  proceedings  under  it  are  of  no  effect. 

8.  Judgment — becomes  dormant  when  execution  is  not  issued  within  a  year. 
If  an  execution  is  not  issued  within  one  year  from  the  adjournment  of  the 
court  at  which  the  judgment  is  rendered,  it  becomes  dormant,  and  no  exe- 
cution can  regularly  issue  thereon  until  the  judgment  is  revived  by  scire 
facias. 

9.  Chancery  jurisdiction — to  try  titles  at  law.  If  a  sale  under  execu- 
tion, in  a  suit  by  attachment,  is  void,  the  owner's  remedy  is  at  law,  by  action 
of  ejectment,  and  a  court  of  equity  has  no  jurisdiction;  and  the  charge  of 
fraud  will  not  confer  jurisdiction  in  such  cases. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Messrs.  Eldridge  &  Totjrtellotte,  for  the  appellant. 

Messrs.  Ayer  &  Kales,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

In  May,  1864,  Eber  V.  Haughwout  and  others,  described  as 
partners,  brought  suit  by  attachment  in  the  circuit  court  of 
Cook  county,  against  appellant,  who  then  resided  on  the  Island 
of  Cuba.  An  affidavit  was  filed  in  the  clerk's  office,  stating  an 
indebtedness,  and  that  appellant  was  not  a  resident  of  the 
State.  A  writ  of  attachment  was  issued  and  levied  on  the 
real  estate  in  controversy.  There  being  no  personal  service,  on 
the  return  of  the  writ  the  clerk  of  the  court  caused  a  notice 
under  the  statute  to  be  published  in  a  weekly  newspaper  in  the 
city  of  Chicago,  for  four  weeks  successively,  according  to  the 
requirements  of  the  statute.  On  the  11th  day  of  October, 
after  the  commencement  of  the  suit,  a  judgment  was  obtained 
against  appellant  for  $4192,  and  the  costs  of  suit. 

On  the  day  the  judgment  was  rendered,  a  special  writ  of 
fieri  facias  was  attempted  to  be  issued  by  the  clerk,  command- 
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ing  the  sheriff  to  make  sale  of  the  property  levied  on  under 
the  writ  of  attachment.  But  whilst  it  was  in  all  other  re- 
spects regular,  it  lacked  the  signature  of  the  clerk.  It  was 
afterwards  returned  by  the  sheriff  with  an  indorsement  that, 
on  the  3d  day  of  November,  1864,  he  had  sold  the  property 
described  in  it,  after  advertising  the  same  according  to  law,  to 
Haughwout,  one  of  the  plaintiffs,  for  the  amount  of  the  judg- 
ment and  costs.  The  purchaser  received  a  certificate  of  pur- 
chase, which  was  recorded  on  the  7th  day  of  Decem.ber,  1864, 
and  after  the  time  had  expired,  and  no  redemption  having 
been  made,  the  sheriff  executed  to  the  purchaser  a  deed  of  con- 
veyance. 

About  four  years  after  this  sale  by  the  sheriff,  the  imperfec- 
tion in  the  execution  having  been  discovered,  on  the  5th  of 
January,  1869,  the  plaintiff's  attorney  filed  a  motion  in  the 
court  to  set  aside  the  sale,  which  motion  was  allowed  and  an 
execution  was  awarded.  A  new  writ  was  issued  on  the  13th 
of  the  same  month,  under  which  the  property  was  again  sold  by 
the  sheriff  on  the  11th  of  February,  1869,  and  was  again  pur- 
chased by  the  same  plaintiff  for  the  amount  of  judgment,  in- 
terest and  costs.  He  received  a  certificate  of  purchase  which 
he,  in  March  following,  assigned  to  appellee,  Drake,  for  the 
sum  of  $3000,  and  executed  to  him  a  warranty  deed  for  the 
premises  a  few  days  afterwards.  This  deed  was  recorded  on 
the  3d  of  April,  1869.  The  premises  not  having  been  re- 
deemed, on  the  12th  of  May,  1870,  Drake  received  a  sheriff's 
deed,  as  the  assignee  of  the  purchaser,  and  it  was  filed  for 
record  on  the  next  day.  Drake  then  took  possession  of  the 
property,  and  caused  it  to  be  fenced,  and  has  since  made  other 
improvements  on  it,  and  has  paid  the  taxes  assessed  on  it  since 
receiving  his  deed. 

Appellant  filed  a  bill  to  the  September  term,  1871,  of  the 
circuit  court  of  Cook  county,  to  set  aside  and  annul  the  judg- 
ment and  all  proceedings  under  it,  and  to  compel  Drake  to 
convey  the  property  to  appellant.  The  bill  charges  fraud,  and 
that  there  were  such  irregularities  in  the  attachment  proceed- 
ings as  rendered  the  judgment  and  sale  under  it  void,  and  that 
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the  title  was  not  legally  transferred  to  Drake,  or  in  anywise 
affected.  On  a  hearing  in  the  court  below,  the  bill  was  dis- 
missed, and  complainant  brings  the  record  to  this  court  on 
appeal,  and  asks  a  reversal. 

The  charge  that  the  attachment  suit  was  fraudulently  brought 
without  any  grounds  to  justify  it,  is  not  pressed  in  this  court, 
nor  do  counsel  seem  earnest  in  urging  that  Drake  was  a  fraud- 
ulent purchaser.  But  even  if  they  were  so  pressed,  we  think 
the  record  fails  to  show  that  he  was  not  a  purchaser  in  good 
faith,  whether  or  not  he  is  chargeable  with  notice  of  the  errors 
in  this  record.  We  deem  it  unnecessary  to  discuss  the  evi- 
dence on  the  question  of  actual  fraud,  as  to  him,  as  it  is  insuffi- 
cient to  prove  the  charge. 

An  examination  of  the  proof  shows  no  defect  in  the  affida- 
vit on  which  the  writ  of  attachment  issued;  the  writ  was  in 
form;  the  notice  of  publication  conformed  to  the  statute,  and 
the  judgment  finds  that  notice  was  given.  Nor  is  any  objec- 
tion made  to  any  step  that  was  taken  to  confer  jurisdiction, 
except  that  the  notice  was  published  in  a  religious  weekly 
newspaper,  and  that  the  certificate  of  publication  was  insuffi- 
cient. 

In  the  case  of  Kerr  v.  ffitt,  75  111.  51,  it  was  held  that  the 
"  Legal  News,"  a  weekly  law  publication,  was  such  a  newspa- 
per as  was  required  by  the  statute.  What  was  there  said 
applies  with  full  force  to  this  case,  and  renders  further  discus- 
sion of  this  question  unnecessary. 

The  evidence  shows  that  the  printer  certified  he  had  pub- 
lished the  notice  for  four  successive  weeks,  and  Heid  swears 
that  it  appeared  to  have  been  published  eight  or  nine  weeks. 
If  this  evidence  is  true,  and  it  is  not  contradicted,  then  the 
publication  was  amply  sufficient.  If  the  first  publication  was 
on  the  9th  of  June,  and  the  last  was  on  the  31st  of  July,  and 
it  was  inserted  in  each  weekly  publication  between  these  dates, 
the  requirement  of  the  law  would  be  fully  complied  with,  as  the 
latter  insertions  after  the  first  four  could  not  possibly  do  any 
harm.  It  is  only  necessary  to  state  the  proposition,  for  all  to 
see  and  fully  comprehend  its  truth. 
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It  then  follows,  that  as  there  was  a  proper  affidavit  and  bond, 
a  formal  writ  and  a  legal  levy  on  the  property  in  dispute,  and 
the  necessary  notice  was  given  to  the  defendant  of  the  suit, 
the  court  acquired  jurisdiction  over  the  subject  matter  of  the 
suit,  and  having  acquired  complete  jurisdiction  to  hear,  deter- 
mine and  adjudicate  in  reference  to  the  subject  matter  before 
it,  the  court  did  not  nor  could  it  lose  that  jurisdiction  by  any 
error  that  may  have  been  subsequently  committed.  When 
the  court  became  fully  invested  with  jurisdiction,  its  judgment 
became  absolutely  binding  and  conclusive  in  all  collateral  pro- 
ceedings— and  this  is  true  on  a  trial  on  a  bill  in  equity  as  well 
as  in  a  court  of  law.  For  errors  intervening  after  the  jurisdic- 
tion attached,  the  judgment  might,  no  doubt,  have  been  re- 
versed in  a  direct  proceeding,  but  they  can  not  be  urged  in  a 
collateral  suit.  Error  in  a  judgment  at  law  can  not  be  assigned 
and  tried  on  a  bill  in  equity.  Such  a  practice  has  never  ob- 
tained. 

The  objection  that  plaintiffs  in  the  attachment  suit  could 
not  receive  an  assignment  of  the  interest  of  a  partner  in  the 
account  sued  upon,  so  as  to  vest  them  with  a  right  to  sue  for 
and  recover  thereon  at  law,  was,  no  doubt,  ground  of  abate- 
ment, but  in  nowise  affected  the  jurisdiction  of  the  court.  Had 
there  been  personal  service,  and  no  plea  in  abatement  had  been 
filed,,  and  the  same  judgment  rendered,  no  one  would  claim 
that  the  judgment  would  have  been  void,  because  that  was  not 
jurisdictional,  and  the  same  is  equally  true  when  service  is  had 
by  publication.  All  that  is  said  in  reference  to  suing  out  the 
dedimus,  filing  interrogatories,  the  incompetency  of  JSTicol  as 
a  witness,  could  only  have  been  error  and  not  jurisdictional, 
and  can  not  be  questioned  in  this  proceeding.  So  of  other 
errors  and  irregularities  of  which  appellant  complains. 

The  next  question  presented  is,  what  was  the  effect  of  the 
execution  issued  without  the  signature  of  the  clerk.  The  40th 
section  of  the  chapter  entitled  "  Courts,"  R.  S.  1845,  p.  147, 
provides,  that  "  the  clerks  of  the  circuit  courts  may  issue  pro- 
cess in  all  cases  arising  therein,  which  process  shall  bear  teste 
in  the  name  of  and  be  signed  by  such  clerks,  respectively,  and 
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be  dated  on  the  days  on  which  they  issue,  and  be  made  return- 
able according  to  law."  That  the  writ  must  be  signed  by  the 
clerk,  is  made  indispensable  by  this  enactment.  The  signature 
is  as  essential  under  this  law  as  is  the  seal  or  other  specific 
requirement,  and  in  its  absence  the  writ  must  be  held  to  con- 
fer no  power  on  the  officer  to  whom  it  was  directed.  If  with- 
out power,  the  sale  and  other  proceedings  under  it  were  of  no 
effect,  and  were  as  though  they  had  never  been  had.  Hence, 
appellee,  Drake,  acquired  no  rights  under  that  sale,  the  sher- 
iff's deed,  or  the  conveyance  thereunder  to  him. 

But  the  question  recurs,  what  rights,  if  any,  he  derived 
through  and  by  virtue  of  the  second  sale.  The  first  was  set 
aside,  and  an  execution  was  awarded  by  the  court  for  the  sale 
of  this  property.  We  will  not  stop  to  discuss  the  question  as 
to  what  notice  the  defendant  must  have  in  ordinary  motions 
to  quash  executions  and  set  aside  levies  and  sales,  as,  in  this 
case,  the  execution,  levy  and  sale  were  without  vitality,  and 
the  court,  where  they  are  clearly  so,  may  set  them  aside  with- 
out notice.  Nor  are  we  prepared  to  hold  that  the  court  might 
not,  in  such  a  case,  order  a  new  execution,  without  setting  aside 
the  sale,  by  vacating  the  satisfaction  on  the  judgment  docket, 
as  the  whole  proceeding  was  without  vitality,  and  the  plaintiff 
in  execution  was  the  purchaser.  Had  a  stranger  bought,  the 
plaintiff  in  execution,  however,  might  have  been  required  to 
give  him  notice  before  any  order  could  be  taken,  but  here  the 
motion  was  made  by  the  purchaser. 

The  case,  then,  stands  as  though  no  execution  had  issued  or 
other  proceedings  had  to  obtain  execution  until  the  court  or- 
dered one  to  issue,  some  four  years  after  the  rendition  of  the 
judgment.  This  being  the  case,  what  effect  did  the  issue  of 
that  writ,  the  sale  under  it,  and  the  sheriff's  deed,  produce  on 
appellant's  title?  It  was,  then,  an  execution,  issued  more  than 
a  year  after  the  rendition  of  the  judgment,  without  having  re- 
vived it  by  scire  facias.  At  common  law,  a  judgment  became 
dormant  if  an  execution  was  not  issued  within  a  year  and  a 
day,  the  presumption  arising  that  it  was  satisfied,  and  it  was 
irregular  to  sue  out  execution  without  reviving  it.     But  the 
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presumption  was  so  slight  that  the  plaintiff  was  not  required 
to  make  proof  that  it  had  not  been  satisfied,  but  it  devolved  on 
the  defendant  to  prove'  the  fact.  The  mere  production  of  the 
judgment  was  sufficient  evidence  to  require  the  court  to  revive 
it  and  award  execution,  and  it  was  evidence  authorizing  a  re- 
covery in  an  action  of  debt  upon  the  record  of  the  judgment. 
Thus,  it  is  seen,  that  whilst  there  was  a  presumption  of  satis- 
faction, it  was  so  slight  as  not  to  require  of  the  plaintiff  other 
proof  than  the  judgment  itself,  unless  evidence  was  adduced  by 
the  defendant. 

Nor  has  our  statute  altered  the  common  law  rule.  It  pro- 
vides that  the  judgment  shall  be  a  lien  on  the  real  estate  of  the 
defendant  for  seven  years  after  the  last  day  of  the  term  at 
which  it  was  rendered,  provided  an  execution  should  be  issued 
within  one  year  from  the  adjournment  of  the  court.  In  other 
respects  it  left  the  common  law  as  to  the  presumption  of  satis- 
faction and  the  necessity  of  a  revival  of  the  judgment,  before 
execution  could  be  had,  in  operation.  Under  the  common  law 
and  the  British  statutes,  where  an  execution  was  issued  after  a 
year  and  a  day,  it  has  been  uniformly  held  that  the  execution 
was  not  void  but  merely  voidable;  and  when  thus  issued,  and 
the  defendant  took  no  steps  to  have  it  quashed  or  proceedings 
under  it  set  aside  before  they  were  consummated,  this  neglect 
of  the  defendant  was  held  to  create  a  counter  presumption 
sufficiently  strong  to  overcome  that  of  satisfaction,  and  the 
court  would  not  set  aside  sales  or  other  consummated  proceed- 
ings under  the  execution. 

The  same  rule  has  obtained  in  the  various  States  of  the 
Union,  and  the  authorities  all,  it  is  believed,  concur  in  announc- 
ing the  same  rule,  and  to  the  same  effect  is  the  case  of  Morgan 
v.  Evans,  72  111.  586.  That  case  is  conclusive  of  this  question, 
and  renders  its  further  discussion  unnecessary. 

To  have  availed  of  the. irregularity  in  issuing  the  latter  exe- 
cution, appellant  should  have  moved  the  court,  before  the  time 
for  him  to  redeem  had  expired,  to  quash  the  execution  and  set 
aside  the  sale;  but,  having  failed  to  do  so,  he  can  not  be  heard 
now  to  avoid  the  sale.     His  application  comes  too  late. 
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Again,  had  the  sale  been  void,  as  claimed  by  appellant,  then 
his  remedy  would  have  been  at  law,  by  ejectment.  This  pro- 
ceeding is  designed  to  try  legal  titles  only,  and  it  does  not 
pertain  to  equity  to  try  ejectment  suits,  nor  does  the  unsup- 
ported charge  of  fraud  change  the  jurisdiction  of  the  court  in 
such  cases. 

There  was  no  error  in  dismissing  the  bill  by  the  court  below, 

and  the  decree  must  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Scott:  I  can  not  concur  either  in  the  reasoning 
or  the  conclusion  reached  in  this  opinion. 


Heeman  D.   Goodrich 


David  C.  Cook. 

1.  Practice — giving  time  for  hill  of  exceptions  or  certificate  of  evidence. 
A  court  before  whom  an  action  at  law  or  a  suit  in  chancery  has  been  tried, 
may  give  time  to  prepare  a  bill  of  exceptions  or  certificate  of  evidence,  and 
the  same  may  be  signed  and  filed  afterwards,  in  apt  time,  even  after  the  de- 
cree has  been  entered. 

2.  Certificate  op  evidence — -presumption  as  to  time  of  signing.  Where 
a  certificate  of  evidence  does  not  show  when  it  was  signed,  it  will  be  pre- 
sumed that  it  was  presented  and  signed  at  the  right  time,  or  the  judge  would 
not  have  signed  it,  and  the  mere  fact  that  it  was  not  filed  until  a  later  day, 
does  not  rebut  that  presumption. 

3.  Practice  m  Supreme  Court — supplemental  record.  When  a  sup- 
plemental record  is  filed  in  this  court  it  becomes  a  part  of  the  record  in  the 
case,  and  will  be  considered  as  such. 

4.  Costs — on  affirmance  upon  supplemental  record.  Where  a  defendant  in 
error  has  neglected  to  have  a  certificate  of  evidence  in  a  chancery  suit  filed 
until  after  a  writ  of  error  is  sued  out,  and  afterwards  files  the  same,  and  brings 
it  to  this  court  by  a  supplemental  record,  upon  which  the  decree  is  affirmed, 
judgment  for  all  the  costs  will  be  entered  against  him. 

"Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  S.  M.  Moore,  Judge,  presiding. 
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Messrs.  Scates  &  "Whitney,  for  the  plaintiff  in  error. 
Mr.  Herbert  B.  Johnson,  for  the  defendant  in  error. 
Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  filed  the  record  in  this  case  in  the  office  of 
the  clerk  of  this  division,  and  sued  put  a  scire  facias  thereon, 
on  the  Tth  day  of  October,  1874.  The  principal  error  assigned 
was  the  absence  of  any  evidence  in  the  record  sustaining  the 
decree  awarding  damages  against  plaintiff  in  error,  on  the  disso- 
lution of  the  injunction.  As  the  record  then  was,  this  error  was 
well  assigned. 

Subsequently,  and  on  the  16th  of  September,  1875,  defendant 
in  error  filed  in  the  same  office  an  additional  or  supplementary 
record,  showing  that  evidence  was  heard  on  the  dissolution  of  the 
injunction,  sustaining  the  decree,  and  what  the  evidence  was. 
To  this,  plaintiff  in  error  objects  that  the  certificate  of  evidence 
was  not  filed  in  the  office  of  the  clerk  of  the  court  below  until 
the  4th  day  of  November,  1874,  which,  he  insists,  was  after  that 
court  had  lost  jurisdiction  of  the  case.  The  cases  cited  by  plain- 
tiff in  error  are  not  relevant;  they  sustain  the  position  that  a 
court  can  not  make  an  order  in  a  case  after  it  has  been  finally 
decided  and  passed  beyond  its  control ;  but  that  does  not  militate 
against  the  right  of  a  court  before  whom  an  action  at  law,  or 
suit  in  chancery  has  been  tried,  to  give  time  to  prepare  a  bill 
of  exceptions,  or  certificate  of  evidence,  for  the  judge's  signa- 
ture, nor  prohibit  the  filing  of  a  bill  of  exceptions,  or  certifi- 
cate of  evidence,  properly  signed,  in  apt  time,  by  the  judge, 
after  the  decree  has  been  entered  up. 

It  does  not  appear  when  this  certificate  of  evidence  was 
signed.  It  may  have  been  signed  immediately  upon  the  evi- 
dence being  introduced.  The  presumption  is  that  it  was  pre- 
sented and  signed  at  the  right  time,  or  the  judge  would  not 
have  signed  it;  and  the  mere  fact  that  it  was  not  filed  until  a 
later  day,  does  not  rebut  that  presumption.  Underwood  v. 
I-Iossack,  40  111.  98;  Wcdlahan  v.  The  People,  id.  103.  When 
the  supplemental  record  was  filed,  it  became  a  part  of  the 
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record  in  the  case.  Anonymous,  40  111.  53;  Rowley  v.  Hughes, 
id.  316.  And  we  must,  in  considering  the  question  whether 
the  evidence  sustains  the  decree,  regard  the  evidence  presented 
by  the  record,  as  thus  amended,  as  if  it  had  been  incorporated 
in  the  original  record.  As  to  the  sufficiency  of  this  evidence, 
we  see  no  objection.  We  are  of  opinion  it  warranted  the  de- 
cree for  the  amount  awarded  as  damages,  and  shall  not,  there- 
fore, disturb  the  decree. 

But  defendant  in  error  is  at  fault  in  not  having  had  the  certifi- 
cate of  evidence  filed  in  the  office  of  the  clerk  of  the  court  be- 
low before  plaintiff  in  error  sued  out  his  writ  of  error,  and  must, 
therefore,  be  taxed  with  all  the  costs  made  in  this  court.  Seeley 
v.  Pelton,  Admx.  63  111.  101. 

The  decree  of  the  court  below  is,  therefore,  affirmed,  and 
judgment  will  be  rendered  in  favor  of  plaintiff  in  error  against 
defendant  in  error,  for  costs  in  this  court. 

Decree  affirmed. 


Edward  C.  Murray  et  al. 


Charles  W.  Beckwith. 

1.  Assignee  before  maturity — how  far  protected.  Where  the  maker  of  a 
negotiable  instrument  puts  it  in  circulation,  and  it  is  negotiated  before  due, 
and  passes  into  the  hands  of  third  parties  for  a  valid  consideration,  the  maker 
cart  not  be  permitted  to  defeat  payment,  unless  he  establishes  the  fact  that 
the  holder  purchased  with  notice  of  his  defense. 

2.  Same — assignee  not  bound  to  call  on  maker  and  make  inquiry  before 
purchasing.  A  party  about  to  take  an  assignment  of  a  promissory  note  is 
under  no  obligation  to  call  upon  the  maker  and  make  inquiry  before  pur- 
chasing the  same,  even  though  he  lives  in  the  same  place  with  the  maker, 
and  the  note  is  nearly  due  and  is  offered  to  him  at  a  discount,  and  he  knows 
that  the  maker  is  solvent. 

3.  The  payee  of  a  promissory  note  called  on  a  person  residing  in  the 
same  place  with  the  maker,  three  days  before  its  maturity,  and  represented 
to  him  that  he  was  going  to  Philadelphia  to  take  up  paper  which  he  owed, 
and  that  he  needed  money  or  paper  not  due  for  that  purpose ;  that  the  note 
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he  then  held  would  become  due  before  he  reached  Philadelphia,  and  he 
could  not  use  overdue  paper,  and  thereupon  sold  and  assigned  the  note  to 
such  person  at  a  discount  of  three  per  cent,  taking  his  note  for  the  amount, 
due  in  thirty  days :  Held,  that  these  were  not  such  circumstances  as  would 
charge  the  assignee  with  notice  of  any  defense  to  the  note. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Messrs.  Howe  &  Kussell,  for  the  appellants. 

Mr.  E.  A.  Small,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  cause  was  before  this  court  at  the  September  term,  1868, 
and  the  judgment  previously  rendered  was  reversed,  on  the 
ground  the  court  had  rejected  the  appellant's  offered  evidence 
of  a  failure  of  consideration  of  the  promissory  note  upon 
which  the  action  was  founded. 

After  the  decision  another  trial  was  had  before  a  jury.  The 
evidence  in  regard  to  a  failure  of  consideration  was  introduced, 
but,  as  before,  the  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee,  for  the  amount  of  the  note  and  interest. 

We  are  now  asked  to  reverse  the  judgment  because,  as  is 
claimed,  the  court  gave  improper  instructions  for  appellee,  and 
refused  certain  of  appellant's  instructions,  and  for  the  further 
reason,  that  the  judge  before  whom  the  cause  was  tried  made 
an  improper  remark  during  the  progress  of  the  trial,  in  the 
hearing  of  the  jury. 

The  instruction  given  on  behalf  of  appellee,  to  which  objec- 
tion is  made,  was  in  the  following  language: 

"  The  court  instructs  the  jury  that  this  is  a  suit  by  the 
assignee  of  a  promissory  note  against  the  makers  of  said  note, 
and  if  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
purchased  the  note  in  controversy  of  the  payees,  Major  &  Sons, 
before  it  was  due,  and  paid  a  valuable  consideration  therefor, 
and  if  the  plaintiff  had  no  notice  of  any  defense  thereto,  but 
was  informed  that  said  note  was  a  good  piece  of  commercial 
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paper,  and  would  be  paid  when  due,  and  that  he  purchased 
the  note  on  the  faith  of  such  belief,  and  without  notice  of  any 
failure  of  consideration,  then  it  is  the  duty  of  the  jury  to  find 
their  verdict  for  the  plaintiff,  and  assess  his  damages  at  the 
amount  of  said  note  and  interest  thereon." 

The  following  were  the  refused  instructions,  which  pre- 
sented the  opposite  view: 

"  If  the  jury  shall  believe,  from  the  evidence,  that  the  note 
sued  on  was  given  by  the  defendants  in  payment  of  tobacco 
purchased  by  them  from  the  payees  of  the  note,  Major  &  Sons ; 
and  if  the  jury  shall  further  find,  from  the  evidence,  that  the 
consideration  of  the  note  has  wholly  failed  on  account  of  the 
bad  quality  of  the  tobacco  sold ;  then,  if  the  jury  shall  believe, 
from  the  evidence,  that  the  plaintiff,  before  or  at  the  time  of 
his  acquiring  the  ownership  of  said  note,  had  notice  of  the 
failure  of  the  consideration  of  the  said  note,  or  if  the  circum- 
stances under  which  said  note  was  parted  with  to  the  plaintiff, 
wTere  such  as  ought  to  have  put  a  reasonably  prudent  man  on 
inquiry  as  to  the  facts,  and  the  plaintiff  made  no  inquiry,  then 
the  plaintiff  can  not  recover,  and  the  jury  should  find  for  the 
defendant. 

"  The  jury  are  instructed  that  the  purchaser  of  negotiable 
instruments  must  use  ordinary  prudence  in  their  purchase.  If 
the  attendant  circumstances  are  such  as  to  excite  the  suspi- 
cions of  a  reasonably  prudent  man,  the  purchaser  is  affected 
with  notice,  and  is  subject  to  any  defense  that  may  exist  against 
the  note  in  the  hands  of  the  payee.  The  jury  can  look  at  the 
situation  of  the  parties  at  the  time  of  the  purchase,  the  con- 
sideration given  for  the  note,  the  time  the  note  had  to  run,  the 
solvency  of  the  makers,  and  if,  from  all  these  facts,  they  think 
the  suspicions  of  an  ordinarily  prudent  and  cautious  man  would 
be  excited  that  there  was  some  defense  to  the  note,  the  pur- 
chaser is  not  protected  as  a  honafide  purchaser,  and  it  is  im- 
material whether  he  actually  suspected  or  not." 

The  record  discloses  no  testimony  whatever  that  appellee, 
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Beckwith,  had  notice,  when  he  purchased  the  note,  that  the 
makers  had  any  defense  to  it.  This  being  the  case,  we  per- 
ceive no  substantial  objection  to  the  instruction  given  for 
appellee. 

But  it  is  said  the  circumstances  under  which  the  note  was 
purchased  were  equivalent  to  notice,  and  hence  it  was  error 
to  refuse  appellant's  third  and  fourth  instructions. 

What  were  those  circumstances?  As  we  understand  the 
record,  they  were,  in  substance,  that  the  makers  of  the  note 
were  known  to  be  solvent,  and  resided  in  the  same  city  where 
the  appellee  lived;  that  the  note  was  purchased  only  three 
days  before  maturity,  at  a  discount  of  three  per  cent,  and  ap- 
pellee paid  for  it  in  his  own  paper,  due  in  thirty  days. 

The  evidence,  however,  shows  that  when  the  payee  of  the 
note  called  upon  Beckwith  to  induce  him  to  purchase  it,  he 
represented  that  he  was  then  on  his  way  to  Philadelphia  to 
take  up  paper  which  he  owed,  which  was  about  to  mature,  and 
that  he  needed  money,  or  paper  not  due,  with  which  to  lift  the 
obligations  of  the  payees  of  the  notes  in  Philadelphia;  that 
the  note  in  question  would  become  due  before  he  could  reach 
that  place,  and  overdue  paper  could  not -be  used. 

Appellee  was  assured  the  note  was  all  right,  and  as  he  testi- 
fies "  had  not  a  thought  or  suspicion  that  anything  was  wrong 
about  it."  It  also  appears  that  appellee  was  in  the  habit  of  occa- 
sionally buying  paper,  and  this  note  was  purchased  upon  the 
recommendation,  and  at  the  request,  of  Mr.  Hibbard,  a  friend 
of  appellee. 

This  evidence  does  not  seem  to  indicate  that  appellee  had 
notice  that  a  defense  existed  against  the  note. 

The  reason  given  appellee  by  the  payee  of  the  note,  why  he 
desired  to  negotiate  it,  was  plausible.  The  fact  that  the  note 
was  sold  at  a  discount,  was  nothing  unusual,  or  contrary  to  the 
usual  manner  in  which  those  engaged  in  discounting  notes 
transact  that  kind  of  business.  ISTor  was  there  anything  sus- 
picious in  the  fact  that  the  payee  was  willing  to  receive  the 
note  of  appellee,  due  in  thirty  days,  in  payment  for  the  note 
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in  question,  when  the  use  that  was  to  be  made  of  the  note  is 
considered,  and  the  difficulty  that  might  be  encountered  in 
attempting  to  use  overdue  paper  in  a  strange  place.  ~No  rea- 
son existed  which  would  require  appellee  to  call  upon  the 
makers  of  the  note  and  make  inquiry  before  the  purchase  was 
made,  and  he  was  under  no  obligation  to  do  so,  although  the 
makers  resided  in  the  same  place. 

As  the  evidence  clearly  failed  to  establish  notice  to  appellee 
before  he  purchased  the  note,  that  appellants  had  a  defense, 
the  instructions  were  properly  refused. 

When  the  maker  of  a  negotiable  instrument  puts  it  in  cir- 
culation, and  it  is  negotiated  before  due,  and  passes  into  the 
hands  of  third  parties  for  a  valid  consideration,  the  maker,  who 
alone  is  responsible  for  the  paper  becoming  an  article  of  com- 
merce, can  not  be  permitted  to  defeat  payment,  unless  he  can 
establish  the  fact  that  the  holder  purchased  with  notice.  The 
sale  and  transferring  of  promissory  notes  enter  largely  into 
the  commerce  of  the  country,  and  public  policy  requires  that 
an  innocent  purchaser  should  be  protected. 

In  regard  to  the  last  point  presented,  that  the  court  made 
an  improper  remark  in  the  presence  of  the  jury,  we  see  no 
serious  objection  to  the  inquiry  made  by  the  court.  It  ap- 
pears, that  after  the  defendants  had  closed  their  evidence,  the 
attorney  for  appellee  called  several  witnesses,  and  after  they 
were  sworn  the  court  inquired  upon  what  point  the  witnesses 
were  called;  to  which  the  attorney  replied,  all  but  two  in  re- 
gard to  the  failure  of  consideration.  The  court  then  inquired 
if  the  attorney  thought  it  necessary  to  call  any  witnesses  on 
that  point. 

While  it  would  be  improper  for  the  court,  during  the  trial, 
to  make  any  remark  prejudicial  to  either  of  the  parties,  before 
the  jury,  yet  it  is  apparent  that  what  was  said  was  with  a  view 
to  expedite  the  business  before  the  court,  and  not  to  influence 
the  jury  in  any  manner. 

Upon  an  examination  of  the  whole  record  we  are  satisfied 
the  law  was  fairly  given  to  the  jury,  and  the  verdict,  under 
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Mr.  Justice  Walker,  dissenting. 

the  evidence,  was  right.     The  judgment  will,  therefore,  be 
affirmed. 

Judgment  affirmed. 

Mr.  Justice  "Walker:  I  am  unable  to  concur  in  the  con- 
clusion announced  in  this  case.  I  think  the  jury  should  have 
been  instructed  to  find  whether  the  evidence  charged  the  as- 
signee with  notice. 
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1.  Drainage — levee  must  be  auxiliary  to  system  of  drainage.  The  con- 
struction of  a  levee  along  a  river,  as  an  independent  work,  is  not  authorized 
either  by  the  constitution  or  statute  enacted  thereunder.  The  object  of  the 
drainage  law  is,  the  drainage  of  land  for  agricultural  or  sanitary  purposes, 
by  means  of  drains  and  ditches.  It  is  only  in  connection  with  a  system  of 
drainage  that  a  levee  or  other  work  may  be  undertaken,  as  auxiliary  to 
the  drainage  of  lands. 

2.  The  construction  of  a  levee  several  miles  along  a  river,  can  not  be 
said  to  be  a  drainage  of  lands  by  drains  and  ditches  over  the  lands  of  others ; 
nor  is  such  a  levee,  in  any  just  sense,  necessary  to  the  drainage  of  lands, 
and  is  not  within  the  meaning  of  the  statute. 

3.  Special  assessments— -for  drainage,  not  constitutional.  The  General 
Assembly,  under  the  constitution,  possesses  no  power  to  invest  commission- 
ers or  juries,  selected  by  the  county  court,  with  authority  to  assess  and  col- 
lect taxes  or  special  assessments  for  the  construction  of  a  levee  to  prevent 
the  overflow  of  lands. 

4.  Taxation — local,must  not  be  against  will  of  those  affected.  The  power 
of  the  legislature  in  respect  to  local  taxation  is  subject  to  the  limitation, 
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that  the  local  burden  of  taxation,  or  special  assessments,  can  not  be  imposed 
upon  a  locality  without  the  consent  of  the  tax-payers  to  be  affected. 

5.  Same — constitutional  limitation  as  to  local.  Under  the  present  con- 
stitution, the  legislature  may  invest  cities,  towns  and  villages  with  power  to 
make  local  improvements  by  special  assessments  or  special  taxation  upon 
contiguous  property  to  be  benefited,  but  is  prohibited  from  conferring  this 
power  upon  any  other  municipal  corporations,  or  upon  private  corporations. 

G.  Same — limitation  as  to  taxes  by  municipal  corporations.  Municipal 
corporations,  other  than  cities,  towns  and  villages,  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  purposes,  but  such  taxes,  under  the 
constitution,  must  be  uniform  in  respect  to  persons  and  property  within  the 
jurisdiction  imposing  the  same. 

7.  Same — right  of  election  as  to  taxes.  The  clause  of  the  constitution 
authorizing  the  passing  of  "  laws  permitting  the  owners  or  occupants  of 
lands  to  construct  drains  or  ditches,  for  agricultural  or  sanitary  purposes," 
implies  that  the  community  whose  property  is  to  be  taxed,  may  have  the 
right  of  election  in  the  matter,  and  a  law  authorizing  a  drainage  and 
the  imposition  of  taxes,  or  special  assessments,  without  any  previous  vote 
of  the  persons  affected  thereby,  is  unconstitutional. 

Writ  of  Error  to  the  Circuit  Court  of  Crawford  county ; 
the  Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  E.  Callahan,  for  the  plaintiff  in  error. 

Messrs.  Yoorhees  &  Carlton,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

It  is  stipulated,  the  demurrer  to  the  bill  in  this  case  shall 
raise  the  following  questions  and  none  others: 

First — The  constitutionality  of  the  act  of  the  General  As- 
sembly of  the  State  of  Illinois,  entitled  "An  act  to  provide 
for  the  construction  and  protection  of  drains,  ditches,  levees 
and  other  works,"  approved  April  24,  1871. 

Second — The  powers  of  the  commissioners  to  construct  a 
levee  as  a  principal  work. 

Third — The  power  of  the  commissioners  to  issue  bonds 
.directly  to  the  laborers  in  payment  of  labor. 

Our  inquiry  will  first  be  directed  to  the  second  proposition, 
viz:  Have  the  commissioners  any  rightful  authority,  under  the 
statute,  to  construct  a  levee  as  a  principal  work,  independently  of 
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a  svstem  of  drainage?  That  section  of  the  statute  under  which 
the  construction  of  the  levee  in  this  case  was  undertaken,  pro- 
vides that  whenever  one  or  more  owners  or  occupants  of  land 
shall  desire  to  construct  a  drain  or  drains  across  the  lands  of 
others,  for  agricultural  and  sanitary  purposes,  they  may  present 
a  petition  to  the  county  court,  setting  forth  the  necessity  of  the 
work,  with  a  description  of  it,  or  their  starting  point,  route 
and  terminus,  and  then  it  is  added,  "and  if  it  shall  be  deemed 
necessary  for  the  drainage  of  the  lands  of  such  petitioners,  that 
a  levee  or  other  work  be  constructed,  the  petitioners  shall  so 
state,  and'  set  forth  a  general  description  of  the  same  as  pro- 
posed."    K.  S.  1874,  chap.  42,  sec.  1. 

This  statute  was  evidently  passed  in  view  of  that  clause  of 
the  constitution  which  declares :  "  The  General  Assembly  may 
pass  laws  permitting  the  owners  or  occupants  of  lands  to  con- 
struct drains  and  ditches  for  agricultural  and  sanitary  pur- 
poses across  the  lands  of  others."     Art.  4,  sec.  31,  const.  1870 

Apparently,  an  effort  was  made  to  have  the  law  enacted  con- 
form to  the  constitutional  provisions  in  every  particular. 
Hence,  it  is  declared  the  work  to  be  done  is  the  construction 
of  drains  and  ditches  for  agricultural  and  sanitary  purposes, 
and  if  it  becomes  necessary,  in  the  construction  of  a  system  of 
drainage,  that  a  "  levee  or  other  work  "  be  adopted  to  make  that 
system  available,  such  levee  or  other  work  may  be  constructed 
under  the  provisions  of  the  statute.  But  it  is  nowhere  inti- 
mated the  owners  or  occupants  of  lands  may  undertake, 
under  the  provisions  of  this  law,  the  building  and  maintenance 
of  an  immense  levee  on  the  borders  of  a  river,  not  connected 
with  any  system  of  drainage  by  ditches.  Neither  the  consti- 
tution nor  the  statute  contemplates  any  such  work.  "What 
was  in  the  minds  of  the  framers  of  the  constitution,  and  the 
legislators  who  enacted  the  law  in  pursuance  of  its  provision, 
must  have  been,  the  drainage  of  lands  by  means  of  drains  and 
ditches,  and  what  is  said  in  the  statute  on  the  subject  of  a 
"  levee  or  other  work,"  is  always  in  connection  with  a  system 
of  drainage  in  that  mode.  The  work  outlined  by  the  consti- 
tution and  the  statute  is  comparatively  insignificant,  and  may  be 
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done  at  no  great  cost;  but  that  which  is  undertaken  in  this 
case  is  the  construction  of  a  levee  on  the  banks  of  the  "Wabash 
river,  of  many  miles  in  length,  and  estimated  to  cost  a  great 
many  thousand  dollars.  E"o  system  of  drainage  by  drains  and 
ditches  was  planned,  nor  deemed  necessary  for  agricultural  and 
sanitary  purposes.  The  representation  to  the  county  court  is, 
the  lands  of  petitioners  are  subject  to  overflow  from  the 
Wabash  river;  that  their  fences  and  crops  are  liable  to  be 
swept  away  and  destroyed  by  such  overflow;  and  that  the  same 
can  be  prevented  by  an  earthwork  levee.  The  undertaking 
is  one  of  great  magnitude,  and  will  require  the  expen- 
diture of  large  sums  of  money.  The  assessment  on  complain- 
ant's land  is  over  $10,000.  And  the  allegation  in  the  bill  is,  that 
unless  all  further  assessments  proposed  to  be  made  be  arrested, 
the  levee  will  cost  more  than  the  land  is  worth.  Any  con- 
struction of  the  statute  that  would  warrant  the  owners  or  oc- 
cupants of  lands  to  enter  upon  such  an  immense  and  costly  work, 
seems  forced  and  unreasonable.  It  is  only  in  connection  with 
drainage  for  agricultural  and  sanitary  purposes  that  "  levees 
or  other  works  "  may  be  undertaken,  as  auxiliary  to  the  drain- 
age of  the  lands.  Our  opinion  is,  this  is  the  only  construction 
the  statute  will  bear,  consistently  with  the  constitution;  other- 
wise one  owner,  whose  lands  are  subject  to  overflow  at  certain 
seasons  of  the  year,  from  a  river,  could  set  in  motion  the  pro- 
ceedings for  the  erection  of  a  levee  sufficient  to  protect  his 
lands,  no  matter  how  expensive,  and  have  the  cost  levied  upon 
lands  of  others  in  the  vicinity  which  commissioners  appointed 
by  the  court  might  deem  benefited  by  the  improvement.  Such 
a  work  can  not  be  said  to  be  draining  lands  by  drains  arid 
ditches  over  the  lands  of  others;  nor  is  such  a  levee  in  any 
just  sense,  in  the  language  of  the  statute,  "  necessary  to  the 
drainage  of  the  lands;"  The  work  of  constructing  a  ^reat 
levee  along  the  banks  of  a  river  subject  to  overflow,  which  de- 
fendants are  about  to  do,  is  not  embraced  within  the  provisions 
of  the  statute,  and  is,  therefore,  without  authority  of  enabling 
law. 

But  the  decision  may  be  placed  on  the  other  ground  indica- 
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ted,  that  the  General  Assembly  possesses  no  power  under  the 
constitution  to  vest  the  commissioners  or  juries  selected,  or  the 
county  court,  with  authority  to  assess  and  collect  taxes,  or 
special  assessments,  for  the  contemplated  improvement. 

Section  5,  article  9,  of  the  constitution  of  1848,  which  de- 
clared "  the  corporate  authorities  of  counties,  townships,  school 
districts,  cities,  towns  and  villages  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  purposes,  such  taxes  to 
be  uniform  in  respect  to  persons  and  property  within  the  juris- 
diction of  the  body  imposing  the  same,"  was  always  con- 
strued, by  the  decisions  of  this  court,  as  a  limitation  upon  the 
power  of  the  General  Assembly  to  grant  the  right  to  assess 
and  collect  taxes  to  any  other  than  the  corporate  or  local  au- 
thorities of  the  municipalities  or  districts  to  be  taxed.  Board 
of  Directors  v.  Houston,*!!  111.  318;  Harward  v.  The  St. 
Clair  and  Monroe  Levee  and  Drainage  Co.,  51  111.  130; 
South  Park  Commissioners  v.  Salomon,  51  111.  37;  Gage  v. 
Graham,  57  111.  144;  Hessler  v.  Drainage  Commissioners,  53 
111.  105.  It  was  also  held,  that  power  in  the  legislature  was 
subject  to  the  further  limitation  that  a  local  burden  of  taxa- 
tion or  special  assessments  could  not  be  imposed  upon  a  locality, 
without  the  consent  of  the  tax-payers  to  be  affected. 

That  section  of  the  constitution  of  1870,  upon  this  subject, 
provides  "  the  General  Assembly  may  vest  the  corporate  au- 
thorities of  cities,  towns  and  villages  with  power  to  make  local 
improvements  by  special  assessments,  or  by  special  taxation 
of  contiguous  property,  or  otherwise.  For  all  other  corporate 
purposes,  all  municipal  corporations  may  be  vested  with  author- 
ity to  assess  and  collect  taxes,  but  such  taxes  shall  be  uniform 
in  respect  to  persons  and  property  within  the  jurisdiction  of 
the  body  imposing  the  same." 

The  clause  in  the  present  constitution,  like  that  in  the  con- 
stitution of  1848,  must  be  construed  as  a  limitation  on  the 
power  of  the  legislature.  Giving  it  that  construction,  the 
General  Assembly  can  only  vest  cities,  towns  and  villages  with 
power  to  make  local  improvements  by  special  assessments,  or 
special  taxation  upon  contiguous  property  benefited  by  such 
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improvement.  By  necessary  implication,  it  is  inhibited  from 
conferring  that  power  upon  other  municipal  corporations  or 
upon  private  corporations.  Only  cities,  towns  and  villages  are 
within  the  constitutional  provisions,  and,  although  other  muni- 
cipal corporations  may  be  vested  with  power  to  assess  and  col- 
lect taxes  for  corporate  purposes,  the  limitation  is  absolute, 
such  taxes  shall  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  imposing  the  same. 

With  equal  propriety,  this  clause  of  the  present  constitu- 
tion, like  the  same  provision  in  the  former  constitution,  must 
be  regarded  as  restricting  the  General  Assembly  in  conferring 
the  power  to  levy  and  collect  taxes,  either  general  or  special,  to 
the  mode  and  manner  therein  indicated.  We  do  not  under- 
stand the  legislature  possesses  plenary  power,  unlimited  and 
unrestricted,  to  invest  whomsoever  it  may  choose  with  author- 
ity to  assess  and  collect  either  special  assessments  or  taxes  for 
every  conceivable  purpose.  As  we  have  seen,  only  cities, 
towns  and  villages  may  levy  special  assessments  or  special 
taxation  for  local  improvements,  and  all  other  municipalities 
can  only  be  vested  with  jurisdiction  to  assess  and  collect  taxes 
for  corporate  purposes,  and  that,  too,  under  the  positive  inhi- 
bition such  taxes  shall  be  uniform  in  respect  to  persons  and 
property.  It  would  seem,  therefore,  to  follow,  as  a  corollary 
from  the  propositions  stated,  that  neither  the  commissioners  or 
the  juries  selected,  nor  the  county  court,  is  such  a  body  as, 
under  the  constitution,  may  be  given  power,  to  make  local  im- 
provements by  special  assessments  or  by  special  taxation  upon 
contiguous  property. 

There  is  still  another  consideration  that  has  an  important 
bearing  on  the  decision  of  the  case.  The  clause  of  the  consti- 
tution we  have  been  considering,  like  that  in  the  constitution 
of  1848,  must  be  understood,  in  the  light  of  the  decisions  of 
this  court,  as  forbidding  the  General  Assembly  from  imposing 
a  burden,  by  taxation,  upon  any  locality,  without  the  consent 
of  the  citizens  affected. 

Under  this  law,  the  people  whose  property  is  subject  to  tax- 
ation or  assessments  have  never  given  any  consent  to  it,  if  we 
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exclude  those  who  may  have  signed  the  petition  addressed  to 
the  county  court.  No  opportunity  was  afforded  them  to  do  so, 
nor  does  the  law  make  any  provision  for  submitting  the  ques- 
tion to  a  vote,  to  ascertain  the  will  of  those  whose  property  is 
to  be  subjected  to  this  local  burden.  It  is  imposed  upon  them 
under  the  statute,  by  the  decision  of  the  county  court.  Obvi- 
ously, that  section  of  the  constitution  that  declares  "  the  Gen- 
eral Assembly  may  pass  laws  permitting  the  owners  or  occu- 
pants of  lands  to  construct  drains  or  ditches,  for  agricultural 
and  sanitary  purposes,"  implies  that  the  community  whose 
property  is  to  be  taxed  may  have  the  right  of  election  in  the 
matter.  Otherwise  an  onerous  burden  may  be  imposed  upon 
them,  without  their  consent;  and  such  proceedings  might  be 
had  as  would  result  in  the  deprivation  of  property.  How  can 
the  land  owners  be  permitted  to  construct  drains  and  ditches, 
unless  some  election  is  guaranteed  to  them?  The  language  em* 
ployed  implies  voluntary  action.  Illustration  wTill  make  the 
inconsistency  of  the  present  law  apparent.  For  example,  the 
privilege  is  given  to  any  occupant,  as  well  as  the  owner  of 
land,  of  presenting  a  petition  to  the  county  court.  Should  the 
construction  contended  for  prevail,  a  tenant  residing  upon  land 
adjacent  to  a  river,  subject  to  overflow,  might  present  a  peti- 
tion, and,  under  the  decision  of  the  court,  the  work  of  erect- 
ing a  levee,  miles  in  length,  and  costing  large  sums  of  money, 
might  be  entered  upon,  and  the  expenses  assessed  upon  the 
property  in  proximity  to  the  river  that  might,  in  any  degree, 
be  deemed  benefited.  An  intention  to  confer  such  unwarranted 
power  upon  one  man,  who  would  himself  be  subject  to  none 
of  the  burdens  imposed,  ought  not  to  be  imputed  to  the  legis- 
lature. Any  laws  not  permitting  an  election  as  to  the  pro- 
priety of  undertaking  the  work,  are  vicious  and  within  the 
inhibition  of  the  constitution. 

It  does  not  militate  against  this  construction,  that  the  land 
owner  may  appear  before  the  county  court  when  the  petition 
is  presented,  and  resist  the  application,  or  may  contest  the 
assessment  upon  his  property  when  made.  Whether  the  con- 
templated work  shall  be   undertaken,  and  his   property  sub- 
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jected  to  taxation,  is  not  made  to  depend  upon  his  election, 
but  upon  the  decision  of  the  court.  It  would  be  a  solecism  to 
call  that  privilege  an  election. 

In  the  case  at  bar,  this  immense  work,  which,  if  completed 
on  the  plan  proposed,  will  subject  all  the  property  in  the 
vicinity  that,  in  the  judgment  of  the  commissioners  or  juries 
selected,  may  be  benefited,  to  a  heavy  and  burdensome  taxa- 
tion, was  commenced  under  the  decision  of  the  court  as  to  its 
propriety,  and  not  upon  any  election  of  the  people  upon  whom 
the  burden  will  fall.  If  this  act  could  be  held  to  authorize  the 
imposition  of  such  burdens  in  the  mode  the  assessments  were 
made  in  this  case,  it  would  be  in  contravention  with  the  con- 
stitution as  well  as  with  the  plainest  principles  of  right  and 
justice.  The  former  decisions  of  this  court,  cited  supra,  sus- 
tain this  construction. 

Entertaining  these  views,  which  are  conclusive  of  the  whole 
case,  it  will  not  be  necessary  to  discuss  the  other  branch  of  the 
case  suggested.     The  decree  will  be  affirmed. 

Decree  affirmed. 


Joseph  W.  Arnold 

v. 
James  Crowder. 

1.  Fixtures — what  passes  as  realty  between  mortgagor  and  mortgagee. 
Platform  scales,  fastened  to  sills  laid  upon  a  brick  wall,  set  in  the  ground, 
for  weighing  stock  and  grain,  and  intended  for  permanent  use,  as  between 
mortgagor  and  mortgagee,  are  to  be  regarded  as  fixtures  belonging  to  the 
realty,  and  will  pass  to  the  purchaser,  under  a  decree  of  foreclosure,  unless 
reserved  in  the  mortgage. 

2.  It  is  in  the  power  of  the  owner  of  the  inheritance  to  affix  any  prop- 
erty to  it  he  pleases,  and  when  he  does  so,  it  becomes  a  fixture,  in  the  general 
sense  of  that  term,  and  part  of  the  freehold ;  and  if  the  inheritance  be  after- 
wards sold  or  mortgaged,  the  fixture  goes  with  the  freehold,  and  it  will  also 
descend  to  the  heir  at  law. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 
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Mr.  E".  M.  Broadwell,  for  the  appellant. 

Messrs.  John  M.  &  John  Mayo  Palmer,  and  Mr.  William 
Prescott,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  case  in  trover,  in  the  Sangamon  circuit  court, 
which  resulted  in  a  verdict  and  judgment  for  the  plaintiff. 
The  case  was  this:  The  plaintiff,  Crowder,  in  1870,  was  the 
owner  of  a  certain  farm  in  Sangamon  county,  on  a  part  of 
which  he  put  up  platform  or  stock  scales,  in  the  following 
manner:  He  excavated  a  space  ten  by  twelve  feet,  and  about 
two  feet  deep;  the  sides  of  the  excavation  were  walled  with 
brick,  set  in  mortar,  and  upon  this  wall  timbers,  six  by  eight 
inches,  were  framed  together  and  laid  on  this  wall,  as  on  the 
sills  of  a  house.  To  these  timbers  or  sills,  so  laid  on  these 
walls,  the  irons  of  the  scales  were  bolted  and  fastened,  and  a 
wooden  platform  placed  on  the  top  of  these  irons  and  fastened 
to  them  by  bolts,  the  platform  being  so  constructed  that  it  fits 
and  moves  up  and  down  inside  of  the  timbers  or  sills;  and  on 
the  outer  edge  of  the  platform  was  a  railing,  one  side  of  which 
fitted  into  and  stood  in  place  of  a  fence,  inclosing  the  ground 
on  which  the  scales  stand. 

The  premises  and  farm,  with  this  appurtenance  thereon,  were, 
in  1871,  conveyed  to  the  defendant,  by  mortgage  deed,  to  se- 
cure the  payment  of  a  note  for  $6000.  Proceedings  were 
instituted  in  the  Sangamon  circuit  court  to  foreclose  this  mort- 
gage, wherein  a  decree  passed  finding  the  debt  due  to  be 
$6,970,  and  ordering  a  sale  of  the  premises  on  foreclosure  of 
the  mortgage.  A  sale  was  made  and  the  mortgagee  became 
the  purchaser ;  and  after  the  time  of  redemption  expired  he 
received  the  usual  deed  therefor,  October  3,  1874,  and  at  once 
entered  into  possession  of  the  farm.  He  found  the  key  to  the 
box  or  case  enclosing  the  scale-beam  and  weights  in  the  house, 
where  it  had  been  left  by  the  prior  occupant. 

The  plaintiff  demanded  the  scales  of  defendant,  which  being 
refused,  this  action  of  trover  was  brought  to  the  May  term, 
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1875,  of  the  circuit  court.  The  cause  was  tried  by  the  court 
without  a  jury,  and  there  was  a  finding  and  judgment  for  the 
plaintiff.     The  defendant  appeals. 

The  question  is,  were  these  scales,  as  between  the  mortgagor 
and  mortgagee,  a  part  of  the  realty  ?  Was  it  a  question  be- 
tween the  landlord  and  tenant,  who  had  erected  these  scales 
for  his  own  profit  and  convenience,  they  might  be  regarded  as 
personalty,  which  the  tenant  could  remove  at  the  expiration  of 
his  term.  There  can  be  no  question  the  scales  were  annexed 
to  the  freehold.  The  matter  of  annexation  is  a  relative  ques- 
tion, which  must  receive  a  different  answer  as  the  parties  differ 
in  each  case  that  arises.  Much  depends  on  the  intention  with 
which  the  structure  is  made. 

In  Holland  v.  Hodgson,  L.  R.  7,  C.  P.  328,  it  was  said  by 
Mr.  Justice  Blackburn,  that  the  general  maxim  of  the  law  is, 
that  what  is  annexed  to  the  land  becomes  a  part  of  the  land, 
but  it  is  not  always  easy  to  say  what  constitutes  an  annexation 
sufficient  for  such  purpose.  Perhaps  the  true  rule  is,  that 
articles  not  otherwise  attached  to  the  land  than  by  their  own 
weight,  are  not  to  be  considered  as  part  of  the  land,  unless  the 
circumstances  are  such  as  to  show  that  they  were  intended  to 
be  part  of  the  land,  the  onus  of  showing  they  were  so  intended 
lying  on  those  who  assert  that  they  have  ceased  to  be  chattels ; 
and,  that,  on  the  contrary,  an  article  which  is  affixed  to  the 
land,  even  slightly,  is  to  be  considered  as  part  of  the  land, 
unless  the  circumstances  are  such  as  to  show  that  the  article 
was  intended  all  along  to  continue  a  chattel,  the  onus  similarly 
lying  on  those  who  contend  that  it  is  a  chattel.  Intention  is 
manifested  by  acts.  The  scales  were  erected  on  this  farm  in 
a  permanent  manner,  and  were  designed  as  a  source  of  profit 
by  the  then  owner,  the  mortgagor.  He  testified  he  erected  it, 
not  only  for  his  own  use,  but  for  the  use  of  others,  who  would 
pay  him  the  customary  charges.  And  may  it  not  be  said,  such 
a  structure,  if  not  indispensable,  is  quite  necessary  on  a  farm 
worth  more  than  six  thousand  dollars,  situate  in  the  rich  county 
of  Sangamon,  highly  productive  of  the  grasses  and  grains 
necessary  for  stock  of  all  kinds,  and  where  there  is  much  com- 
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merce  in  these  articles.  Certainly  a  farm,  in  such  a  county-, 
with  scales,  is  worth  more  than  one  without.  But  be  that  as 
it  may,  these  scales  were  fixed  to  the  soil  when  the  land  was 
conveyed  by  the  mortgagor,  the  plaintiff  in  this  action,  to  the  de- 
fendant, the  mortgagee.  We  find  no  right  or  authority  remain- 
ing in  the  mortgagor  to  repossess  himself  of  the  property.  He 
fixed  it  to  the  soil,  so  far  as  the  evidence  shows,  for  a  permanent 
purpose,  as  he  might  never  have  been  deprived  of  the  ownership 
of  the  premises.  In  the  mortgage  he  executed,  no  reservation 
was  made  of  any  fixtures  then  upon  the  land.  It  is  in  the 
power  of  the  owner  of  the  inheritance  to  affix  any  property  to 
it  he  pleases,  and  when  he  does  so,  it  becomes  a  fixture,  in  the 
general  sense  of  that  term,  and  part  of  the  freehold,  and  if  the 
inheritance  be  afterwards  sold,  or  mortgaged,  or  let,  the  fix- 
ture goes  with  the  freehold.  There  can  be  no  doubt  it  would 
go  to  the  heir,  and  not  to  the  executor.  Goddard  v.  Chase, 
7  Mass.  432.  A  mortgage,  therefore,  made  by  the  owner  of 
the  inheritance,  will,  without  naming  them,  pass  all  the  fixtures 
thereon.  Ex  parte  Belcher  in  Bankruptcy ',  4  D.  and  Ch. 
703;  opinion  by  Erskine,  C.  J. 

In  a  valuable  treatise  on  the  "  Law  of  Fixtures,"  by  Archi- 
bald Brown,  of  the  Middle  Temple,  and  also  author  of  "Brown's 
Law  Dictionary,"  several  cases  are  cited,  in  conformity  with 
the  views  here  expressed.  One  is  Mather  v.  Eraser,  4  "W". 
K.  387,  2  K.  &  T.  536,  where  it  was  said  that  the  mort- 
gage of  land  and  premises  carried  with  it  all  the  articles  let 
into  the  soil,  or  fixed  to  the  freehold,  whether  by  screws,  sol- 
der, or  any  other  permanent  means,  and  that  it  made  no  differ- 
ence that  the  purpose  to  which  the  land  in  question  was 
applied,  was  trade  or  manufactures,  and  not  agriculture. 

In  Walmsley  v.  Milne,  7  0.  B.  (1ST.  S.)  115,  a  hay-cutter 
affixed  to  a  stable  as  an  adjunct  thereto,  and  to  improve  its 
usefulness  as  a  stable,  was  held  to  pass  as  realty  with  the 
mortgage.  So,  a  threshing  machine,  in  Wiltshear  v.  Cottrell, 
1  E.  and  B.  674. 

In  1  Washburn  on  Eeal  Property,  p.  15,  the  doctrine  is  said 
to  be,  if  the  owner  of  land,  provides  anything  of  a  permanent 
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nature,  fitted  for,  and  actually  applied  to  use  upon  the  premi- 
ses, by  annexing  the  same,  it  becomes  a  part  of  the  realty,  and 
passes  to  the  purchaser,  though  it  might  be  removed  without 
injury  to  the  premises;  and  this,  as  between  mortgagor  and 
mortgagee,  whether  the  article  in  question  be  annexed  to  the 
premises  before  or  after  making  the  mortgage.  Numerous 
cases  are  referred  to  in  support  of  the  text,  and  we  do  not  doubt 
the  correctness  of  the  doctrine.  As  between  landlord  and  ten- 
ant it  might  be  different. 

In  Harris  v.  Walker,  1  Bailey  (S.  C.)  540,  the  plaintiff 
sold  and  conveyed  his  plantation  to  the  defendant;  cotton  was 
grown  on  it  and  a  cotton-gin  was  in  the  gin-house,  on  the 
premises,  attached  to  the  gear;  the  plaintiff  brought  trover  for 
the  gin,  but  the  court  decided  it  was  a  fixture,  and  passed  with 
the  freehold.  The  court  said,  the  rule  on  the  subject,  as  be- 
tween the  heir  and  executor,  or  between  vendor  and  vendee,  is 
more  rigorous  than  between  landlord  and  tenant,  or  the  exec- 
utor of  a  tenant  for  life  and  the  remainder-man.  In  rela- 
tion to  the  former,  all  things  which  are  necessary  to  the  full 
and  free  enjoyment  of  the  freehold,  and  which  are  in  any  way 
attached  to  it,  are  held  to  be  fixtures,  and  pass  with  it.  The 
same  doctrine  is  affirmed  in  McMenna  v.  Hammond,  2  Hill 
(S.  C.)  331,  and  by  the  Supreme  Court  of  Alabama,  Bratton 
v.  Clawson,  2  Stewart,  478,  and  in  Tennessee,  Degraffenreid 
v.  Scruggs,  4  Humph.  451. 

On  this  point,  Bliss  v.  Whiting,  9  Allen,  114,  is  cited, 
where  it  was  held  such  platform  scales  as  those  in  controversy, 
were  a  part  of  the  realty. 

In  Bishop  v.  Bishop,  11  IS".  Y.  123,  hop-poles  piled  on  the 
ground,  passed  with  the  land. 

In  Weston  v.  Weston,  102  Mass.  514,  a  bell  hung  upon  a 
frame,  and  fastened  to  it  by  a  hasp,  the  frame  being  nailed  to 
the  cupola  of  a  barn,  was  held  a  fixture,  and  passed  by  a  con- 
veyance of  the  land. 

This  court  said,  in  Smith  v.  Moore,  26  111.  392,  that  annex- 
ations, when  made  by  the  owner,  must  be  presumed  to  be 
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made  with  the  design  of  their  permanent  enjoyment  in  con- 
nexion with  the  land,  and  as  accessory  to  it. 

Without  discussing  the  question  further,  we  are  satisfied 
these  scales  were  a  part  of  the  realty,  and  passed  under  the 
mortgage. 

The  judgment  of  the  circuit  court  is  reversed. 

Judgment  reversed. 


Peter  Papineau 

v. 
Maxime  Belgarde. 

1.  Security  for  costs — motion  to  dismiss  must  be  before  pleading.  A 
motion  to  dismiss  a  suit  for  want  of  a  bond  for  costs,  in  cases  where  one  is 
required  before  suing,  must  be  made  before  a  demurrer  or  plea  in  bar  is 
filed. 

2.  Same — requiring  under  sec.  2,  discretionary.  It  is  a  matter  of  discre- 
tion with  the  court  to  require  security  for  costs,  under  the  second  section  of 
the  Cost  Act,  and  its  decision  can  not  be  assigned  for  error;  and  it  may  set 
aside  an  order  to  show  cause  why  security  should  be  required  at  any  time 
during  the  same  term. 

3.  New  trial-— -finding  as  to  facts.  A  new  trial  will  not  be  granted  by 
this  court  when  the  record  does  not  impress  the  mind  that  the  verdict  is 
manifestly  wrong.  It  must  be  clearly  against  the  preponderance  of  the 
evidence. 

4.  Same — misconduct  of  jury.  A  verdict  will  not  be  set  aside  because 
each  juror  set  down  the  amount  he  was  in  favor  of  finding,  which  they  added 
together,  and  divided  the  sum  by  twelve,  where  there  was  no  previous  agree- 
ment the  sum  thus  found  should  be  the  verdict,  and  it  was,  in  fact,  for  a 
less  sum. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  Calvin  H.  Frew,  for  the  appellant. 

Messrs.  Pollock  &  Sample,  for  the  appellee. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  defendant  filed  an  affidavit  in  the  court  below,  and  en- 
tered a  motion  that  plaintifTbe  ruled  to  give  security  for  costs, 
because  of  his  insolvency.  The  court  entered  a  rule  to  show 
cause  by  a  specified  day,  and  on  that  day  set  aside  the  order. 
This  action  of  the  court  is  assigned  for  error. 

The  first  section  of  the  Cost  Act  of  1844  requires  the  suit 
to  be  dismissed  in  cases  where  it  provides  a  bond  shall  be  given 
if  its  requirements  are  not  observed.  The  language  is  per- 
emptory, and  yet  it  has  been  held,  under  that  section,  the  mo- 
tion to  dismiss  must  be  made  before  a  demurrer  or  plea  in  bar 
shall  be  filed. 

But  the  second  section  provides,  that  in  case  the  court  shall 
be  satisfied  that  the  plaintiff  is  unable  to  pay  the  costs  of  suit, 
or  that  he  is  so  unsettled  as  to  endanger  the  officers  in  their 
legal  demands,  the  court  shall  rule  the  plaintiff  to  give  security 
for  costs  of  suit,  and  on  a  failure  to  comply  with  the  rule,  it 
requires  the  suit  to  be  dismissed. 

This  language  implies  discretion.  It  requires  evidence  that 
satisfies  the  court,  and  until  so  satisfied  the  court  should  not 
make  a  rule  for  security.  The  previous  decisions  of  this  court 
hold,  that,  under  this  provision,  it  is  discretionary.  See  Ges- 
ford  v.  CrUzer,  2  Gilm.  698,  and  Selby  v.  IltitcMnson,  4 
G-ilni.  319,  where  it  is  held  that  error  can  not  be  assigned  on 
the  decision  of  such  a  motion.  This  has  been  understood,  it 
is  believed,  to  be  the  settled  practice  since  those  decisions  were 
made.  Nor  does  the  fact  that  the  rule  was  entered  and  set 
aside  at  all  change  the  rule.  All  know  that  the  records  of  the 
court  are  under  the  control  of  the  court  during  the  term  at 
which  they  were  entered.  If,  for  any  cause,  the  court  becomes 
satisfied  that  the  rule  was  improperly  made,  it  had  ample 
power  to  set  it  aside,  and  such  action  would  not,  for  that  rea- 
son alone,  be  subject  to  review  in  this  court.  Hence,  there  is 
no  force  in  this  objection. 

It  is  next  insisted,  that  the  verdict  is  manifestly  against  the 
evidence.     We  have  examined  it  with  careful  attention,  and 
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considered  it  maturely,  and  must  say  that  we  think  it  sustains 
the  verdict.  Had  appellee's  evidence  been  alone  considered, 
no  one  would  say  they  had  any  doubt  of  the  correctness  of  the 
finding;  and  when  appellant's  evidence  is  considered,  at  most 
it  but  creates  a  doubt  of  the  correctness  of  the  conclusion  reached 
by  the  jury.  The  evidence  all  considered,  it  is  not  clear  and 
certain  the  verdict  is  right,  but,  at  the  same  time,  it  does  not 
impress  the  mind  that  it  is  manifestly  wrong,  and  we  can  only 
reverse  where  the  preponderance  is  clearly  against  the  verdict. 

It  is  apparent  to  all  that  the  jury  and  the  judge  trying  the 
case  have  advantages  superior  to  ours  for  ascertaining  the 
truth,  by  estimating  the  worth  of  evidence.  They  see  and 
hear  the  witnesses  testify,  and  can  detect  prejudice,  bias,  want 
of  information,  and  all  that  affects  the  value  of  evidence,  which 
is  denied  to  us,  as  we  but  see  the  evidence  on  paper,  without 
its  shading  and  coloring,  which  so  materially  aid  in  judging 
of  evidence. 

The  evidence  consists  largely  of  the  opinions  of  witnesses  as 
to  the  value  of  the  labor  performed  by  appellee,  and  all  are 
aware  that  on  such  questions  evidence  is  rarely  harmonious, 
and  the  difference  in  estimates  usually  takes  a  wide  range.  So, 
in  this  case,  it  varied  from  $15  per  week  to  simply  board  worth 
$3  to  $3.50  per  week.  Some  of  the  witnesses  manifestly  knew 
but  little  of  its  value  or  of  what  appellee  did,  whilst  others 
were  reasonably  well  informed.  The  jury,  as  practical  men, 
doubtless  gave  more  weight  to  the  evidence  of  fair,  disinter- 
ested witnesses,  who  were  well  informed,  than  to  the  evidence 
of  those  who  testified  under  the  influence  of  prejudice,  feeling 
or  interest.  It  was  their  province  to  do  so,  and  we  presume 
they  did.  They  considered  the  whole  of  the  evidence,  and 
returned  their  verdict  as  the  result  of  their  convictions  of  what 
it  proved,  and  we  can  not  say  that  it  was  unauthorized. 

It  is  next  urged,  that  the  jury  were  guilty  of  such  miscon- 
duct as  should  set  aside  their  finding.  The  officer  who  had 
the  jury  in  charge  during  their  deliberations,  states,  in  his 
affidavit,  that  each  juror  set  down  the  amount  he  was  in  favor 
of  finding,  and  these  sums  were  added  together,  and  the  aggre- 
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gate  was  divided  by  twelve,  and  the  result  was  adopted  as  the 
verdict.  Four  of  the  jurors  swear,  that  after  deliberating  for 
some  time  as  to  their  verdict,  it  was  proposed  to  set  down,  add 
and  divide,  as  stated  by  the  bailiff,  to  ascertain  the  medium 
sum ;  that  they  did  so,  and  afterward  agreed  upon  a  less  sum 
than  the  amount  thus  found,  and  returned  it  as  their  verdict. 
The  bailiff  does  not  state  nor  does  it  appear  that  there  was  any 
agreement  that  the  result  of  the  calculation  should  be  their 
verdict.  We  can  see  no  possible  wrong  in  a  jury  making  such 
a  calculation  simply  to  ascertain  the  mean  between  extremes 
of  the  jury,  whilst  it  would  be  reprehensible  if  it  was  done 
with  the  understanding  that  the  result  should  be  binding  as  a 
verdict.  But  such  was  not  the  case  here,  but,  on  the  contrary, 
it  was  done  for  another  purpose,  and  a  smaller  sum  was,  in  fact, 
adopted  as  the  verdict.  The  court  below  did  not  err  in  deny- 
ing this  motion. 

Perceiving  no  error  in  the  record  for  which  the  judgment 
should  be  reversed,  it  is  affirmed. 

Judgment  affirmed. 


James  Gill 

v. 

Clinton  Woods,  Admr.,  etc. 

1.  Husband  aistd  wife — gift  of  husband  to  wife  good  in  equity.  A  gift 
from  a  husband  to  his  wife,  without  the  intervention  of  a  trustee,  by  the 
common  law,  was  void,  at  law,  but  in  equity,  where  the  evidence  is  clear  and 
satisfactory,  will  be  supported  as  the  separate  property  of  the  wife,  when 
not  prejudicial  to  creditors  of  the  husband. 

2.  Where  a  husband  and  wife  were  married  before  the  Married  Woman's 
Act  of  1861,  and  the  husband  showed,  by  clear  and  explicit  acts,  an  inten- 
tion to  give  his  wife  the  rents  and  profits  of  her  land,  by  having  her  rents 
kept  separate  from  his  own,  and,  when  sold,  paying  the  proceeds  to  her,  and, 
when  loaning  her  moneys,  by  taking  notes  payable  to  her,  it  was  held,  that, 
even  admitting  the  rents  and  profits  of  the  wife's  land  belonged  to  the  hus- 
band, the  acts  showed  not  only  an  intention  to  give  them  to  his  wife,  but 
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was  an  executed  gift,  which  a  court  of  equity  would  uphold  and  enforce  as 
against  him  after  her  death,  in  1871. 

3.  In  such  a  case,  the  husband,  in  equity,  will  be  required  to  surrender 
to  her  executor  or  administrator  the  notes  in  his  possession  payable  to  her, 
he  being  held  as  having  them  merely  as  her  agent,  and  to  account  for  pay- 
ments  received  by  him  on  such  notes,  and  for  money  received  on  the  sale 
of  her  rents. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

Mr.  James  C.  Allen,  Messrs.  Dulaney  &  Golden,  and  Mr. 
N.  L.  Scranton,  for  the  appellant. 

Mr.  H.  B.  Decius,  and  Mr.  J.  W.  Wilkin,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  chancery,  by  Clinton  "Woods,  as  adminis- 
trator, with  the  will  annexed,  etc.,  of  the  estate  of  Rosanah 
G.  Gill,  deceased,  against  James  Gill,  the  former  husband 
of  the  said  Rosanah,  to  compel  him  to  pay  and  deliver  over  to 
said  administrator  certain  moneys,  notes  and  property  claimed 
to  belong  to  the  estate  of  said  Rosanah.  The  court  below  de- 
creed the  defendant  to  pay  to  the  administrator  the  sum  of 
$821.25,  and  to  deliver  up  certain  promissory  notes  to  the 
amount  of  $308.     The  defendant  prosecutes  this  appeal. 

There  does  not  seem  to  be  any  question  made  that  the  de- 
cree, as  to  the  amount,  is  not  warranted  by  the  evidence — if 
the  appellee  is  entitled  to  recover  at  all — further  than  that 
appellant  claims  there  should  have -been  an  allowance  to  him 
for  services.  ISTor  is  there  really  any  controversy  as  to  the 
facts,  but  the  question  presented  is  upon  their  legal  effect — 
whether,  under  them,  the  moneys  and  notes  in  the  hands  of 
appellant  belonged  to  Rosanah  Gill  in  her  lifetime,  as  her  sep- 
arate property. 

The  evidence  shows  that  James  Gill,  in  1853,  was  married 

to  Rosanah  G.  Sconce,  then  the  widow  of  one  Thomas  Sconce, 

deceased.     At  the  time  of  the  marriage,  she  owned  in  fee  80 

acres  of  land,  and  had  a  life  estate  in  40  acres  of  land,  as 

5— 81  st  III. 
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dower,  and  sundry  articles  of  household  furniture.  The  rents 
and  profits  of  these  lands  form  the  subject  matter  of  the 
moneys  and  notes  involved  in  this  suit,  they  being  on  account  of 
and  representing  the  accumulations  of  such  rents  and  profits, 
and  the  interest  thereon.  During  the  marriage,  the  parties 
kept  their  moneys  and  property  entirely  separate,  the  same 
being  treated  as  distinct,  as  though  no  marriage  relation  ex- 
isted. 

Appellant  took  the  charge  and  management  of  his  wife's 
lands,  but  ever  recognized  and  treated  the  rents  and  profits  of 
them  as  belonging  to  her.  His  declarations  to  that  effect  were 
frequent.  "When  he  sold  the  rents,  which  were  received  in 
produce,  he  paid  the  money  over  to  her.  The  moneys  arising 
from  the  rents  she  kept  and  loaned,  from  time  to  time,  her 
husband  drawing  the  notes,  and  always  making  them  payable 
to  her.  The  tenant  occupying  and  cultivating  the  land,  at  the 
same  time  occupied  and  cultivated  40  acres  adjoining,  which 
belonged  to  appellant  himself.  The  tenant  testifies  that  he 
rented  from  appellant  his  and  his  wife's  land  at  the  same 
time;  that  their  rents  were  kept  separate,  and  that  there  were 
separate  cribs,  in  which  their  respective  rents  were  put;  that 
she  claimed  her  own  rents  off  her  place. 

The  evidence  is  full  and  explicit  that  appellant  declined  to 
avail  himself  of  his  marital  right  to  claim  the  rents  and  profits 
of  his  wife's  land,  but  consented  that  she  should  have  them  as 
her  separate  estate.  The  authorities  abundantly  show  that, 
under  such  circumstances,  these  rents  and  profits  of  the  wife's 
lands,  during  coverture,  became  her  separate  estate,  in  equity, 
and  will  be  supported  as  such  against  the  husband,  in  equity. 

Chancellor  Kent,  speaking  as  to  the  effect  in  equity,  lays  it 
down :  Gifts  from  the  husband  to  the  wife  may  be  supported 
as  her  separate  property,  if  they  be  not  prejudicial  to  credit- 
ors, even  without  the  intervention  of  trustees.  2  Kent  Com. 
163.  To  like  effect  see  1  Bright's  Husband  and  Wife,  33,  sec. 
21;  Schouler's  Domestic  Relations,  284;  2  Story  Eq.  Jur.  sec. 
1387. 

In  Wallingsford  v.  Allen,  10  Peters,  583,  the  court   say: 


1876.]  Gill  v.  Woods,  Admr.  67 

Opinion  of  the  Court. 

"  Agreements  between  husband  and  wife,  during  coverture,  for 
the  transfer  of  property  directly  to  the  latter,  are  undoubtedly 
void  at  law.  Equity  examines  with  great  caution  before  it 
will  confirm  them.  But  it  does  sustain  them  when  a  clear  and 
satisfactory  case  is  made  out  that  the  property  is  to  be  applied 
to  the  separate  use  of  the  wife."  And  the  case  so  holds, 
although  no  trustee  has  been  interposed  to  hold  to  the  wife's 
use. 

In  Savage  v.  (TNeil,  44  ]N\  Y.,  where  was  involved  the 
question  of  the  effect  of  a  loan  by  the  wife  to  the  husband,  of 
money  which  she  had  previously  received  from  her  mother, 
Earl,  Commissioner,  delivering  the  opinion,  says:  But  if  the 
plaintiff  received  the  money  as  a  gift  from  her  mother,  before 
1848,  (the  time  of  the  passage  of  the  statute  securing  the 
ownership  of  property  to  married  women  as  their  separate 
estate,)  the  husband  chose  not  to  avail  himself  of  his  marital 
right  to  claim  it.  He  consented  that  his  wife  might  have  it 
as  her  separate  estate,  and  it  thus  became  her  separate  estate 
in  equity,  and  when  she  loaned  him  the  money,  she  became,  in 
equity,  his  creditor,  and  he  was  equitably  bound  to  pay  her 
according  to  his  agreement,  and  its  payment  could,  in  equity, 
be  enforced  against  him. 

In  the  language  of  the  opinion  of  the  court  in  Adams  and 
others  v.  Brackett,  5  Mete.  285,  "  In  England  it  has  been  de- 
termined that,  in  equity,  a  gift  from  the  husband  to  the  wife 
is  valid.  Slanning  v.  Style,  3  P.  W.  338 ;  Lucas  v.  Lucas,  1 
Atk.  270.  In  the  case  of  McLean  v.  Longlands,  5  Yes.  79, 
Lord  Alvanley  says  'nothing  less  would  do  than  a  clear, 
irrevocable  gift,  either  to  some  person  as  a  trustee,  or  by  some 
clear  and  distinct  act  of  his,  by  which  he  divested  himself 
of  his  property,  and  engaged  to  hold  it  as  a  trustee  for  the 
separate  use  of  his  wife.'  And  in  Walter  v.  Hodge,  2  Swanst. 
106,  Sir  Thomas  Plumer,  in  referring  to  the  case  of  Lucas  v. 
Lucas,  supra,  says,  '  in  the  single  case  of  £1000  South  Sea  an- 
nuities, transferred  by  the  husband  into  the  name  of  his  wife, 
in  his  lifetime,  the  court  thought  that  so  decisive  an  act,  as 
amounted  to  an  agreement  by  the  husband  that  the  property 
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should  become  her's.  That  seems  to  come  under  the  descrip- 
tion stated  by  Lord  Alvanley;  it  is  an  act,  a  clear  and  dis- 
tinct act,  by  which  the  husband  divested  himself  of  his  prop- 
erty? " 

In  that  case,  in  5  Mete,  the  husband  had  subscribed  and 
paid  for  certain  shares  in  the  stock  of  a  bank,  saying  they  were 
his  wife's,  and  a  certificate  was  issued  to  her,  as  owner  of  the 
shares;  and  it  was  held  that  she  was  entitled,  as  against  his 
heirs  at  law,  to  hold  the  shares  as  her  property,  as  there  having 
been  a  gift  thereof  to  her  by  her  husband. 

In  Phelps  v.  Phelps,  20  Pick.  556,  a  married  woman  lent 
the  interest  accruing  after  her  marriage,  upon  a  note  held  by 
her  before  her  marriage,  and  the  borrower  gave  her  therefor  a 
promissory  note,  which  was  made  payable  to  her,  in  accordance 
with  the  wishes  of  her  husband,  in  order  that  she  might  be  the 
exclusive  owner  thereof;  held,  that  she  was  entitled  to  retain 
the  amount  of  the  note  paid  to  her  after  the  death  of  her  hus- 
band, as  against  the  executor  of  the  husband. 

In  Fish  et  al.  v.  Cushman  et  ux.  6  Cush.  20,  the  court  say: 
"  So  also  she  (the  wife)  may  be  such  payee  of  a  note,  obligee 
of  a  bond,  or  a  depositor  to  whose  credit  money  is  deposited 
in  a  savings  bank,  when  the  consideration  for  such  note,  bond 
or  deposit  certificate  may  have  proceeded  wholly  from  the  hus- 
band; and  in  such  case,  as  regards  the  heirs  at  law  of  her  hus- 
band, she  may  hold  the  same  to  her  sole  use,  if  she  survives 
her  husband." 

In  the  case  of  Crawford's  Appeal,  61  Penn.  St.  52,  the  hus- 
band had  money  belonging  to  his  wife,  in  his  possession.  The 
money  was  credited  on  his  books  as  cash  received,  carried  into 
the  account  of  moneys  admitted  to  belong  to  her,  and  interest 
credited  upon  it.  Held,  that  this  was  an  executed  gift,  the 
husband  becoming  trustee  of  the  funds,  and  that  the  wife  was 
entitled  to  payment  from  his  estate.  See,  also,  Gill  v.  Cook, 
42  Yerm.  140;  Schewman  v.  Marley,  29  Ind.  459. 

The  wife,  here,  died  in  1871,  having  made  a  will,  and  the 
contest  is  really  between  her  devisees  and  the  husband.  Ad- 
mitting the  rents  and  profits  of  her  lands,  during  the  coverture, 


1876.]  Gill  v.  Woods,  Admr.  69 

Opinion  of  the  Court. 

were  the  sole  property  of  the  husband,  there  was  here  a  gift 
of  them  to  the  wife.  There  was  not  merely  the  intention 
clearly  expresed  that  the  wife  should  have  them,  but  the  in- 
tention was  executed — the  gift  was  complete.  The  separation 
of  the  rents  from  the  mass  of  appellant's  property,  by  having 
the  tenant  of  the  adjoining  lands  of  appellant  and  his  wife 
keep  her  rents  separate  for  her  use,  in  a  separate  repository — 
the  paying  over  to  her,  as  her's,  the  money  which  he  received 
from  the  sale  of  the  rents  from  her  land — and  his  drawing  the 
notes  for  the  loans  made  by  her,  from  time  to  time,  of  the 
moneys  so  derived,  making  the  notes  payable  to  her,  were 
clear  and  distinct  acts,  by  which  he  divested  himself  of  the 
property,  and  appropriated  it  to  the  separate  use  of  his  wife. 
It  matters  not,  as  we  conceive,  that  the  notes  he  is  decreed  to 
deliver  up  are  found  in  his  possession.  Such  possession,  like 
all  his  other  acts  and  doings  in  the  premises,  must  be  held  to 
be  as  agent  for  his  wife. 

The  authorities  cited  as  to  the  effect  of  such  a  gift,  by  the 
common  law,  do  not  apply.  It  is  conceded  that  the  gift  is 
void  at  law.  But,  in  equity,  it  will  be  upheld  when  the  gift 
is  complete. 

The  notes  decreed  to  be  surrendered  up  were  notes  payable 
to  the  wife,  so  drawn  by  the  husband  himself,  and  were  given 
for  loans  of  money  derived  from  the  rents  of  the  wife's  land, 
and  which  had  previously  been  paid  over  to  her  for  her  sepa- 
rate use.  The  money  which  appellant  was  decreed  to  pay  had 
all,  with  the  exception  of  $75.75,  been  received  by  him  after 
the  death  of  his  wife,  on  notes  similarly  payable  and  drawn, 
and  given  for  the  like  consideration.  As  respects  such  notes, 
we  can  not  doubt  that  the  gift  should  be  regarded  as  complete; 
that  the  intention  to  make  them,  and  the  money  they  repre- 
sented, the  separate  property  of  the  wife,  had  been  executed 
by  the  positive  acts  of  appellant,  by  which  he  had  divested 
himself  of  the  property  in  her  favor. 

The  amount  of  $75.75  of  the  sum  decreed  to  be  paid  by 
appellant,  was  for  grain  rent  on  hand  at  the  time  of  the  wife's 
death,  which  appellant  afterward  appropriated  to  his  use.     In 
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respect  to  this,  the  evidence  is  not  so  strong  that  the  intention 
to  make  it  the  separate  property  of  the  wife  had  been  executed, 
as  in  respect  to  the  notes,  and  money  paid  to  her.  But  we 
are  disposed  to  regard  the  setting  apart  of  the  grain  for  the 
separate  use  of  the  wife,  and  having  it  kept  in  a  separate  place 
for  her  use,  such  a  separation  of  it  from  the  mass  of  appel- 
lant's property  as  to  sufficiently  execute  his  clearly  expressed 
intention  that  it  should  be  the  separate  property  of  his  wife. 
There  are,  here,  no  rights  of  creditors  concerned,  and  there  is 
no  pretense  of  any  cover  for  fraud,  and  we  see  no  reason  why 
the  intention  and  acts  of  the  husband  should  not  have  effect. 

Appellant  claims  that,  if  he  is  to  be  held  liable  in  respect  to 
this  property,  he  should  be  allowed  compensation  for  his  ser- 
vices in  the  care  and  management  of  the  same;  and  witnesses 
testify  to  the  value  of  the  services  as  fifty  dollars  a  year. 

The  evidence  shows  no  indication  of  any  intention  of  appel- 
lant, during  the  whole  time  of  the  coverture,  of  some  eighteen 
years,  to  charge  his  wife  any  thing  for  his  services.  We  think, 
from  the  evidence,  that  no  such  intention  existed;  that  the 
services  were  performed  gratuitously,  and  that  there  is  no 
equitable  claim  for  any  allowance  in  respect  thereof. 

The  decree  will  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Scholfield,  having  been  of  counsel  in  this  case 
in  the  court  below,  took  no  part  in  the  decision. 


James  H.  Smalley 


James  Smalley. 

1.  Evidence — to  prove  malicious  burning  ofJwuse.  In  an  action  on  the 
case  for  the  malicious  burning  of  a  house,  positive  and  direct  evidence  that 
the  defendant  did  the  act  is  not  indispensable  to  a  recovery,  but  circumstan- 
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tial  evidence  is  sufficient.  Proof  of  threats  immediately  preceding  the  burn- 
ing, followed  by  the  burning,  is  sufficient  to  justify  the  jury  in  finding  the 
party  guilty. 

2.  Exemplary  damages — malicious  burning.  In  the  case  of  a  malicious 
burning  of  a  house,  exemplary  damages  may  be  allowed. 

Appeal  from  the  Circuit  Court  of  Yermilion  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Mallory  &  Lindsey,  for  the  appellant. 

Mr.  J.  B.  Mann,  and  Mr.  W.  J.  Calhoun,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  by  appellee  against  appel- 
lant, for  the  malicious  burning  of  a  house. 

The  jury  found  the  defendant  guilty,  and  assessed  the  plain- 
tiff's damages  at  $800,  for  which  the  court,  after  overruling 
appellant's  motion  for  a  new  trial,  gave  judgment. 

Appellant  insists  the  verdict  is  contrary  to  the  evidence. 
"We  do  not  think  so.  It  was  only  necessary  that  the  evidence 
should  preponderate  in  favor  of  the  plaintiff,  and  it  was,  by 
no  means,  indispensable  that  there  should  be  positive  and 
direct  evidence  that  the  defendant  did  the  act  charged  against 
him.  Circumstantial  evidence  was  sufficient  for  that  purpose. 
Five  witnesses  testify  to  distinct  statements  and  threats  by 
appellant,  immediately  preceding  the  burning  of  the  house; 
which,  being  verified  by  the  fact  of  burning,  were  abundantly 
sufficient  to  justify  the  jury  in  finding  that  he  did  the  act. 
Opposed  to  this  is  only  the  testimony  of  the  defendant,  for  we 
do  not  consider  the  testimony  of  his  mother,  the  only  witness 
examined  on  his  behalf  besides  himself,  as  inconsistent  with 
his  guilt.  It  is  hardly  to  be  expected,  if  he  was  guilty,  that 
he  would  voluntarily  come  forward  and  acknowledge  it, 
and  thereby  ensure  his  conviction  and  confinement  in  the 
penitentiary  for  the  arson;  and  while  his  testimony  was 
competent,  it  was,  therefore,  liable  to  the  most  serious  suspi- 
cion, and  the  jury  were  not  bound  to  implicitly  believe  it. 
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His  manner  of  testifying,  and  appearance  while  on  the  stand, 
were  proper  to  be  considered  by  the  jury,  in  connection  with 
the  matter  of  his  testimony,  and  we  do  not  feel  at  liberty  to 
hold  they  erred  in  disregarding  his  denial  of  guilt. 

It  appears  that  appellee's  ownership  was  subject  to  a  claim 
of  dower  of  his  mother,  in  the  house,  and  that  the  judgment 
was  for  the  full  value  proved,  of  the  house,  and  it  is,  therefore, 
insisted  the  damages,  as  assessed,  were  excessive. 

If  the  defendant  was  guilty,  the  act  was  malicious,  and  the 
jury  were  not  limited  to  merely  compensatory  damages,  but 
were  authorized,  in  addition  thereto,  to  assess  against  him  ex- 
emplary damages.  Whatever,  therefore,  may  be  the  value  of 
the  dower  interest  in  the  property,  the  amount  assessed  by  the 
verdict  can  not  be  regarded  as  excessive. 

Perceiving  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas  L.  Morgan  et  al. 

v. 

Henry  D.  Corlies. 

1.  Circuit  court — right  of  a  judge  to  hold  court  out  of  his  circuit.  A 
judge  of  one  circuit  may  legally  hold  court  in  another,  and  when  the 
record  shows  that  such  is  done,  it  will  be  presumed  he  did  so  by  request  of 
the  proper  judge,  it  not  being  indispensable  that  the  placita  should  show 
such  fact. 

2.  Chancery  practice — when  party  must  answer  to  the  merits.  "Where 
the  time  for  answering  a  bill  in  chancery  is  extended  by  written  stipulation, 
and  in  consideration  of  such  extension  the  defendant  is  to  answer  to  the 
merits,  he  must  so  answer,  and  if  he  pleads  in  abatement  the  pendency  of 
another  suit,  it  is  proper  to  strike  the  plea  from  the  files. 

3.  Practice — time  to  object  to  order.  If  no  objection  is  made  at  the  time 
to  an  order  of  the  court  for  the  production  of  books  of  account  relating  to 
matters  in  suit,  it  will  be  presumed  it  was  made  by  consent. 

4.  Same — time  to  object  to  depositions.  It  is  too  late  to  object  in  this 
court,  for  the  first  time,  that  depositions  read  in  evidence  contained  no  cap- 
tion or  certificate.    A  motion  to  suppress  must  be  made  in  the  court  below. 
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5.  Pleading  and  evidence — matters  admitted  by  the  pleadings  need  not 
be  proved.  "Where  a  bill  in  chancery  and  the  answer  thereto  admit  the  ex- 
istence  of  a  partnership  and  an  unsettled  partnership  account,  proof  of  these 
facts  is  unnecessary,  and  a  decree  requiring  an  account  may  find  such  facts 
without  other  evidence  than  such  admission. 

6.  Chancery — when  defendant  should  preserve  evidence.  Where  a  decree 
is  justified  by  the  pleadings  and  the  facts  recited  in  the  decree,  it  is  the  duty 
of  the  defendant  to  preserve  the  whole  evidence  in  the  record  by  bill  of  ex- 
ceptions, or  certificate,  if  he  questions  its  sufficiency  to  justify  the  findings 
of  the  court. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county; 
the  Hon.  Lyman  Lacey,  Judge,  presiding. 

Mr.  C.  M.  Hardy,  for  the  plaintiffs  in  error. 

Messrs.  Sweet  &  Day,  for  the  defendant  in  error. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

From  the  time  of  the  filing  of  the  bill  to  the  rendition  of 
the  decree,  the  court  in  which  the  cause  was  pending  was  held 
bj  several  different  judges,  representing  four  different  circuits, 
and  it  is  urged  that,  as  the  record  fails  to  show  the  reason  why 
a  circuit  judge  elected  and  residing  in  another  circuit  held  the 
court  in  the  county  where  the  cause  was  pending,  the  proceed- 
ings are  void. 

It  was  held  in  Jones  v.  Albee,  70  111.  34,  that  a  circuit  judge 
of  one  circuit  might  legally  hold  court  in  another;  and  in  Reitz 
v.  The  People,  77  111.  518,  it  was  held,  that  when  the  placita  of 
a  record  shows  that  a  judge  of  another  circuit  presided  at  the 
trial,  it  will  be  presumed  that  he  did  so  by  request  of  the 
proper  judge,  whose  duty  it  was  to  hold  courts  in  such  county; 
that  while  it  would  be  well  for  the  placita  to  show  such  fact, 
yet  it  was  not  indispensable  that  it  should. 

These  decisions  must  be  held  conclusive  of  the  question 
raised. 

The  next  ground  of  error  relied  upon  is,  the  order  striking 
from  the  files  a  plea  interposed  by  the  defendants,  of  another 
suit  pending,  wherein  the  same  matters  are  involved. 
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The  order  was  proper,  for  the  reason  that  the  day  previous 
a  stipulation  was  filed,  that  the  defendants  should  have  until 
the  last  day  of  the  term  of  court  to  answer,  and  in  considera- 
tion of  the  extension  of  time  they  were  to  answer  to  the  merits 
of  the  bill.  The  court,  no  doubt,  regarded  the  plea  as  a  viola- 
tion of  the  stipulation  which  had  been  filed,  and  could  do  no 
less  than  order  it  stricken  from  the  files,  on  the  motion  made 
for  that  purpose. 

It  is  also  urged  that  it  was  error  for  Judge  Smith  to  enter 
an  order  in  the  cause  requiring  the  defendants  to  produce  in 
court  certain  books  of  account,  relating  to  matters  involved  in 
the  bill,  as  he  had  previously  acted  as  one  of  the  solicitors  for 
the  complainant. 

It  does  not,  however,  appear  that  any  objection  was  inter- 
posed by  the  defendants  to  the  action  taken,  at  the  time  the 
order  was  made,  and,  in  the  absence  of  objection,  we  will  pre- 
sume the  order  was  entered  by  consent. 

Certain  depositions  have  been  transcribed  into  the  record, 
which,  it  is  urged,  should  not  have  been  read  in  evidence  on 
the  trial,  as  they  contain  no  caption  or  certificate,  and  are  de- 
fective in  other  respects. 

A  sufficient  answer  to  the  position  assumed  is,  that  the  de- 
fendants made  no  objection  to  the  depositions  in  the  circuit 
court,  and  the  question  raised  here  for  the  first  time  comes  too 
late.  If  the  depositions  were  defective,  it  was  the  duty  of  the 
defendants  to  enter  a  motion  to  suppress  them  in  the  circuit 
court,  and  had  the  motion  been  overruled,  then  the  defendants 
would  have  been  in  a  proper  position  to  insist  in  this  court 
that  the  defects  were  fatal  to  the  evidence. 

It  appears,  from  the  record,  that  at  the  March  term,  1874, 
of  the  court,  a  decree  was  rendered  finding  the  existence  of  a 
partnership  and  unsettled  account  between  the  parties,  and  a 
reference  to  the  master  in  chancery  to  state  the  account.  This 
decree  is  claimed  to  be  erroneous,  as  the  evidence  to  support 
it  is  not  preserved  in  the  record  or  recited  in  the  decree;  but 
the  two  facts,  partnership  and  unsettled  account,  found  by  the 
decree,  are  alleged  in  the  bill  and  admitted  by  the  answer. 
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Under  the  pleadings,  therefore,  proof  of  the  existence  of  these 
facts  was  not  required. 

At  the  September  term,  1874,  of  the  court,  a  decree  was 
rendered,  as  follows :  "  After  hearing  the  evidence  of  Charles 
L.  Pratt,  and  others,  the  court,  being  fully  advised  in  the  prem- 
ises, finds  that  the  supposed  conveyances  from  T.  L.  Morgan, 
assignee,  to  Charles  L.  Pratt,  and  from  Pratt  to  George  Mor- 
gan, were  fraudulent,  and  that  the  same  be  set  aside." 

The  court  also  decided  that  the  master  in  chancery  make  a 
statement  of  account  between  the  parties,  and  directed  the 
manner  in  which  the  account  should  be  stated. 

During  the  same  term  of  court,  the  report  of  the  master  was 
filed  and  approved,  and  a  final  decree  entered,  from  which  it 
appears  the  court  found,  from  the  evidence,  that  Thomas  L. 
Morgan  was  indebted  to  the  complainant,  Henry  D.  Corlies, 
in  the  sum  of  $3900,  which  was  decreed  to  be  paid  within 
ninety  days. 

Various  objections,  of  a  technical  character,  are  urged  against 
the  decrees,  none  of  which  have  any  substantial  merit. 

Whether  the  decrees  were  fully  sustained  and  authorized 
"by  the  evidence  heard  upon  the  trial,  we  have  no  means  of 
knowing,  as  the  evidence  was  not  preserved  by  bill  of  excep- 
tions or  certificate  of  evidence. 

It  was  the  duty  of  the  defendants  to  preserve  the  whole  evi- 
dence in  the  record,  if  they  desired  to  question  its  sufficiency 
to  sustain  the  decree  of  the  court.    This  they  have  failed  to  do. 

As  the  decree,  therefore,  is  justified  by  the  pleadings  and 
the  facts  recited  in  the  decree  to  have  been  found  by  the  court 
on  the  hearing,  the  evidence  not  having  been  incorporated  in 
the  record  to  contradict  the  facts  found  by  the  decree,  it  will 
be  affirmed. 

Decree  affirmed'. 
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St.  Louis,  Vandalia  and  Terre  Haute  K.  R.  Co. 

v. 
Robert  Bell. 

Negligence — in  construction  and  care  of  turn-table.  Where  a  turn-table, 
not  covered  with  plank  or  walled  except  where  the  rails  of  the  switch 
intersected,  was  constructed,  not  near  to  any  public  street,  or  place  where 
the  public  were  in  the  habit  of  passing,  but  in  an  isolated  place,  and  a  boy 
about  nine  years  old,  while  he  and  others  were  turning  and  riding  upon  it, 
was  seriously  hurt,  it  also  appearing  it  was  latched,  but  not  locked,  it  was 
held,  in  an  action  by  the  boy  to  recover  for  the  injury,  that,  in  view  of  the 
isolated  position  of  the  table,  the  railway  company  was  not  guilty  of  such 
negligence  as  to  render  it  liable. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Messrs.  Bowman  &  Halbert,  for  the  appellant. 

Mr.  J.  H.  Yager,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Robert  Bell,  a  lad  some  nine  years  old,  in  company  with 
other  lads,  wandered  on  a  pleasant  Sunday  into  the  suburbs 
of  the  village  of  Highland,  and  there  found  other  and  larger 
boys,  and  embarked  in  the  sport  of  turning  and  riding  round 
upon  a  turn-table  of  the  appellant,  and,  while  so  engaged, 
Bobert  Bell  was  seriously  hurt. 

This  was  an  action  brought  to  recover  damages  for  that 
injury,  upon  the  ground  of  negligence,  or  want  of  proper  care 
on  the  part  of  the  railroad  company. 

The  structure  was  a  skeleton  turn-table,  not  covered  with 
plank,  and  not  protected  by  a  wall  except  where  the  rails  of 
the  ■  switch  intersected  it.  The  turn-table  was  not  near  any 
public  street,  nor  in  the  place  where  the  public  were  in  the 
habit  of  passing.  It  was  fastened  with  a  latch,  which  pre- 
vented it  from  being  turned  by  accident,  but  it  was  not  locked, 
so  as  to  render  it  impracticable  for  boys  to  open  or  withdraw 
the  latch  and  move  the  table 
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The  testimony  is  voluminous,  and  in  some  respects  discord- 
ant, but  there  is  no  ground  for  serious  dispute  about  the  main 
facts.  A  verdict  was  rendered  for  plaintiff.  A  motion  for  a 
new  trial  was  refused,  and  defendant  excepted. 

After  a  careful  examination  of  the  testimony,  this  court  is 
of  opinion  that,  in  view  of  the  isolated  position  in  which  the 
turn-table  was  located,  the  proofs  fail  to  show  that  appellant  was 
guilty  of  such  want  of  care  as  could  lawfully  charge  it  with 
damages  for  this  accident. 

The  judgment  must  be  reversed. 

Judgment  reversed. 


Frederick  Kearick 

v. 

Daniel  Wilcox. 

1.  Libel — malice,  and  right  to  damages.  The  law  implies  malice  from 
the  publication  of  a  libelous  article,  and  the  party  defamed  will  be  entitled 
to  recover  such  compensatory  damages  as  he  has  sustained,  regardless  of  the 
intent  that  actuated  the  publisher  of  the  libel. 

2.  Same — evidence  in  mitigation  of  damages.  It  is  proper  for  the  de- 
fendant in  a  suit  for  libel  to  prove  the  facts  and  circumstances  connected 
with  the  publication,  to  show  the  absence  of  malice  in  fact,  and  such  evi- 
dence is  competent  on  the  question  of  exemplary  damages,  but  not  as  affect- 
ing compensatory  or  actual  damages,  and  the  jury  should  be  so  instructed. 

3.  Same — excitement  of  an  election  as  affecting  the  damages.  In  an  action 
for  libel  it  is  erroneous  to  instruct  the  jury  that  they  may,  in  mitigation  of 
damages,  consider  the  excitement  of  an  election  leading  to  the  publication, 
or  the  fact  that  the  article  was  published  for  the  sole  purpose  of  defeating 
the  plaintiff's  election. 

4.  The  fact  that  the  defendant,  as  the  proprietor  of  a  newspaper,  in  pub- 
lishing a  libelous  article  against  the  plaintiff  while  a  candidate  for  office, 
was  actuated  by  what  he  believed  to  be  for  the  public  good,  can  not  betaken 
and  considered  in  mitigation  of  damages.  An  intention  to  serve  the  public 
good  does  not  authorize  a  defamation  of  private  character. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 
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Mr.  Wm.  H.  Govret,  ana  Messrs.  Wheat  &  Marcy,  for  the 
appellant. 

Messrs.  Wheat,  Ewing  &  Hamilton,  for  the  appellee. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

This  was  an  action  for  libel,  brought  by  Frederick  Rearick 
against  the  publisher  and  proprietor  of  the  "  Quincy  Whig," 
to  recover  damages  for  the  publication  of  an  article  in  the  paper 
on  the  15th  day  of  April,  1875,  in  which  Rearick,  who  was 
then  a  candidate  for  the  office  of  police  magistrate  in  the  city 
of  Quincy.  was,  in  substance,  charged  with  dishonesty  and  cor- 
ruption; that  if  elected  he  would  improve  "every  opportunity 
for  peculation  that  might,  by  possibility,  attach  to  the  office ;" 
that  he  had  been  guilty  of  petty  dishonesty  while  holding  the 
office  of  mayor;  that,  by  his  "  own  confession,"  he  had  been 
guilty  of  corruption  in  respect  of  the  tax  levy  of  1873;  that 
he  had  made  "  scandalous  use  "  of  the  contingent,  fund  of  the 
city  for  his  own  private  advantage;  that  he  had  used  the  public 
money  to  defray  his  expenses  in  quest  of  the  office  he  was  then 
a  candidate  for;  that  if  elected  the  office  would  be  used  as  a 
means  of  practicing  and  concealing  fraud. 

To  the  declaration  the  defendant  pleaded  the  general  issue. 
A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $25,  to  reverse  which  the 
plaintiff  in  the  action  has  brought  this  appeal. 

The  first  ground  of  error  relied  upon  by  appellant,  to  reverse 
the  judgment,  is  the  refusal  of  the  court  to  give  his  instruc- 
tion Ho.  1. 

The  substance  of  the  refused  instruction  was  given  to  the 
jury  in  appellant's  4th  and  10th,  and  even  if  the  instruction 
contained  nothing  to  which  exception  could  be  taken,  it  was 
not  error  to  refuse  it. 

The  14th  refused  instruction  related  mainly  to  the  question 
of  damages,  in  case  the  jury  found  the  defendant  guilty;  and 
upon  this  point  they  had  been  fully  informed  in  regard  to  their 
duty,  in  the  6th,   12th  and  13th  of  appellant's  instructions, 
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and  it  was  not  error  to  refuse  a  repetition,  although  expressed 
in  different  language. 

The  main  question,  however,  presented  by  the  record,  arises 
upon  the  instructions  given  for  appellee  in  regard  to  the  ques- 
tion of  damages.     They  are  as  follows: 

"1.  If  the  jury  believe,  from  the  evidence,  that  at  the  time 
of  the  publication  of  the  article  complained  of,  there  was  an 
election  pending  and  about  to  take  place,  and  that  the  plain- 
tiff was  then  a  candidate  for  an  office  to  be  filled  at  such  elec- 
tion, and  that  the  paper  in  which  said  article  was  published, 
was  taking  an  active  part  in  the  campaign,  and  trying  to  defeat 
said  plaintiff  at  said  election,  and  that  said  article  was  written 
and  published  during  the  excitement  of  said  campaign,  for  the 
sole  purpose  of  defeating  said  plaintiff  at  said  election,  and 
without  any  malicious  intent  toward  said  plaintiff,  the  jury 
may  take  such  facts  into  consideration  in  mitigation  of  dam- 
ages. 

"  2.  Even  though  the  jury  should  find  the  defendant  guilty, 
still,  if,  from  all  the  facts  and  circumstances  in  evidence,  the 
jury  believe  that  the  defendant,  in  making  the  publication  com- 
plained of,  was  actuated  solely  by  what  he  believed  to  be  for 
the  public  good,  and  not  by  any  malice  against  the  plaintiff, 
they  may  take  that  fact  into  consideration  in  assessing  dam- 
ages, and  allow  to  said  plaintiff  only  such  damages  as  they 
believe,  from  all  the  facts  and  circumstances  in  evidence,  is 
right  and  proper,  and  no  more. 

"  3.  The  court  instructs  the  jury  that  malice  is  the  gist  of 
the  action,  and  that  while  it  is  true  that  malice  is  inferred 
from  the  publication  of  a  libelous  article,  as  matter  of  law,  yet 
the  defendant  may  show  and  prove,  in  mitigation  of  damages, 
that  there  was  no  malice  in  fact,  and  if  the  jury  believe,  from 
all  the  facts  and  circumstances  in  evidence  in  this  case,  that 
the  publication  complained  of  was  made  without  any  malice 
in  fact,  they  may  and  should  take  that  fact  into  consideration, 
in  determining  upon  the  extent  of  the  damages  to  be  assessed 
against  the  defendant. 
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"  4.  The  court  instructs  the  jury,  that  although  the  defend- 
ant is,  inlaw,  responsible  for  the  publication  of  the  article  com- 
plained of  in  this  case,  whether  he  knew  of  or  directed  its 
publication  or  not,  yet  if  the  jury  believe,  as  a  matter  of  fact, 
from  the  evidence,  that  the  same  was  written  and  published  by 
the  witness  Perkins,  and  that  said  defendant  had  no  knowl- 
edge thereof  until  after  the  same  was  so  written  and  published, 
without  any  malice  on  the  part  of  said  defendant,  or  of  said 
Perkins,  against  said  plaintiff,  the  jury  may  and  should  take 
these  facts  into  consideration  in  determining  upon  their  ver- 
dict as  to  the  amount  of  damages  to  be  assessed  against  the 
defendant." 

There  was  no  attempt  made  by  appellee  to  justify  or  estab- 
lish the  truth  of  the  charges  contained  in  the  libelous  article. 

When,  therefore,  the  appellant  proved  the  publication  of 
the  article,  the  law  implied  malice,  and  appellant  was  entitled 
to  recover  such  compensatory  damages  as  he  had  sustained, 
regardless  of  the  intent  that  actuated  the  appellee  in  the  pub- 
lication of  the  libel. 

While  it  was  proper  for  the  appellee  to  prove  the  facts  and 
circumstances  connected  with  the  publication,  for  the  purpose 
of  showing  the  absence  of  malice  in  fact,  and  such  evidence 
was  competent  for  the  consideration  of  the  jury  on  the  ques- 
tion of  exemplary  damages,  yet  that  character  of  proof  could 
have  no  bearing  and  was  not  proper  on  the  question  of  com- 
pensatory damages. 

This  distinction  was,  however,  entirely  ignored  by  the  in- 
structions of  appellee,  and  the  various  facts  detailed  in  the 
different  instructions,  the  jury  were  told,  might  be  considered 
in  mitigation  of  the  damages,  without  regard  to  whether  the 
damages  were  compensatory  or  exemplary. 

The  appellant  was  entitled  to  recover,  at  all  events,  on  ac- 
count of  the  publication  of  the  libelous  article,  damages  com- 
mensurate with  the  injury  received,  and  the  jury  should  have 
been  so  directed. 

The  first  instruction  is  liable  to  the  error  just  mentioned, 
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and  in  addition,  contained  several  others.  The  jury  are  di- 
rected to  consider  the  excitement  of  the  campaign  in  mitiga- 
tion of  damages. 

While  the  qualification  and  fitness  of  a  candidate  for  office 
might  properly  be  discussed  with  freedom  by  the  press  of  the 
country,  we  are  aware  of  no  case  that  goes  so  far  as  to  hold 
that  the  private  character  of  a  person  who  is  a  candidate  for 
office  can  be  destroyed  by  the  publication  of  a  libelous  article- 
in  a  newspaper,  notwithstanding  the  election  may  be  attended 
with  that  excitement  and  feeling  that  not  unfrequently  enters 
into  our  elections. 

~Nor  can  the  fact,  that  the  article  was  published  for  the  sole 
purpose  of  defeating  appellant,  be  considered  in  mitigation,  as 
declared  in  the  instruction. 

The  law  required  appellee,  as  the  publisher  of  a  journal,  to 
publish  facts,  and  not  libelous  articles.  The  character  and 
reputation  of  appellant  was  as  sacred,  and  as  much  entitled  to 
protection,  when  a  candidate  for  office,  as  at  any  other  time. 

In  the  second  instruction  the  jury  were  told,  that  if  the  de- 
fendant, in  the  publication  of  the  article,  was  actuated  solely 
by  what  he  believed  to  be  for  the  public  good,  that  fact  might 
be  considered  in  mitigation  of  damages. 

It  may  be  true  that  appellee  supposed,  in  the  publication  of 
the  article  in  question,  he  was  doing  a  meritorious  act  to  the 
public.  But,  however  that  may  be,  it  would  be  establishing  a 
dangerous  rule  to  hold  that  the  proprietors  of  the  press  might, 
whenever  they  thought  the  public  good  required  it,  defame  the 
character  of  the  citizen.  The  law  has  given  them  no  such 
power,  and  where  its  exercise  is  attempted  it  must  be  at  their 
peril. 

For  the  error  in  giving  appellee's  instructions,  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Elizabeth  Yazel 

v, 
Ezekiel  H.  Palmer. 

1.  Married  women — separate  property.  The  consideration  paid  or 
agreed  to  be  paid  to  a  married  woman  for  joining  with  her  husband  in  a 
conveyance  of  his  land,  whereby  she  releases  her  homestead  right  and  her 
right  of  dower,  will  constitute  her  separate  property,  which  she  may  manage 
and  control  in  her  own  right,  as  any  other  property  not  derived  from  her 
husband. 

2.  Consideration — release  of  rights  by  wife.  When  husband  and  wife 
unite  in  a  conveyance  of  their  homestead  to  another,  the  wife  releasing 
her  homestead  and  dower,  and,  by  the  consent  of  the  husband,  the  grantee 
gives  a  bond  to  the  wife  to  pay  her  the  proceeds  of  the  property,  when  sold 
by  him,  the  release  of  her  rights  will  constitute  a  sufficient  consideration  to 
support  the  bond,  and  it  will  be  a  valid  obligation. 

3.  Husband  and  wife — who  may  assail  contract  as  fraudulent.  A  party 
wmo  takes  a  conveyance  from  a  husband  and  wife  of  property  belonging  to 
the  husband,  and  gives  his  bond  to  the  wife,  obligating  himself  to  pay  the 
proceeds  of  the  property  to  her  when  sold,  with  the  assent  of  the  husband, 
becomes  the  trustee  of  the  wife,  and  can  not  be  heard  to  question  the 
good  faith  of  the  transaction  as  between  the  husband  and  wife.  None  but 
creditors  of  the  husband  can  assail  the  contract  as  fraudulent. 

4.  When  there  are  no  creditors  whose  rights  may  be  put  in  jeopardy,  it 
is  competent  for  a  husband  to  create  a  separate  estate  for  his  wife  out  of  his 
own  property,  and  no  one  can  impeach  the  transaction,  or  inquire  into  its 
propriety,  unless  he  was  a  creditor  of  the  husband  at  the  time. 

5.  Agency — evidence  of.  When  a  husband  receives  payments  of  money 
on  an  obligation  to  his  wife,  the  possession  of  the  obligation  is  evidence 
tending  to  prove  he  has  authority  to  receive  the  money  for  his  wife,  but  is 
by  no  means  conclusive  of  that  fact. 

6.  Vendor  and  vendee—; failure  of  title  as  a  defense  to  payment  of  price. 
The  vendor  of  land  is  entitled  to  the  payment  of  the  price  agreed  to  be  paid, 
or  to  have  back  the  property  sold  and  conveyed.  The  fact  that  the  title  to  a 
part  of  the  premises  conveyed  or  sold,  has  failed,  the  purchaser  still  holding 
possession,  is  no  defense  in  an  action  for  the  purchase  money.  The  pur- 
chaser must  reconvey  it,  or  offer  to  do  so,  before  he  can  resist  payment  in 
such  a  case. 

Writ  of  Error  to  the  Circuit  Court  of  DeWitt  county; 
the  Hon.  Lyman  Lacey,  Judge,  presiding. 
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Messrs.  Moore  &  Warner,  for  the  plaintiff  in  error. 

Mr.  E.  H.  Palmer,  pro  se. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  is  upon  a  bond  executed  by  defendant,  by 
which  he  acknowledged  himself  held  and  firmly  bound  unto 
plaintiff  in  the  ,sum  of  $2000.  Underwritten  is  a  condition 
in  which  it  is  recited  that  John  Yazel,  and  plaintiff,  his  wife, 
had  conveyed,  by  deed,  to  defendant,  certain  real  estate,  des- 
cribed, and  in  consideration  thereof  defendant  agreed,  in  case 
he  was  able  to  effect  a  sale  of  the  property,  to  pay  the  proceeds 
to  plaintiff,  save  a  reasonable  fee  for  his  services  and  expenses. 
Evidence  introduced  shows  defendant  afterwards  sold  the  pro- 
perty for  $1700,  all  of  which  was  paid  to  him  by  the  pur- 
chaser. On  the  back  of  the  bond  are  credits  for  sums  of  money, 
amounting  in  the  aggregate  to  near  $1000,  as  having  been 
paid  to  John  Yazel,  since  deceased,  who  was  the  husband  of 
plaintiff.  The  residue  of  the  money  for  which  the  property 
was  sold  is  still  in  the  hands  of  defendant. 

The  fee  of  the  property  conveyed  to  defendant  had  been  in 
the  husband  of  plaintiff,  in  his  lifetime.  It  was,  however, 
their  homestead,  upon  which  they  resided  at  the  time  of  the 
conveyance.  Of  course  she  had,  in  addition  to  her  homestead 
right  under  the  statute,  an  inchoate  dower  interest,  liable  to 
become  consummate  on  the  death  of  her  husband. 

One  important  inquiry  is,  whether  the  payments  made  to 
John  Yazel,  in  his  lifetime,  and  credited  upon  the  bond,  were 
rightfully  made  to  him.  It  stands  admitted  defendant  had  no 
express  authority  from  plaintiff  to  make  any  payments  whatever 
to  her  husband.  There  is  no  evidence  of  an  express  agency. 
The  position  is  assumed  the  fee  of  the  lots  was  in  the  husband, 
and  although  the  obligation  was  specifically  made  payable  to 
plaintiff,  the  indebtedness  secured,  nevertheless,  belonged  to 
the  husband,  and  all  payments  to  him  were  rightfully  made. 

Evidence  was  introduced  to   show  the  fee  of  the  property 


84  Tazel  v.  Palmer.  [Jan.  T. 

Opinion  of  the  Court. 

pears  from  the  proof  taken,  it  was  the  homestead  of  plaintiff, 
and  that  she  was  unwilling  to  release  her  homestead  and  dower 
in  the  premises,  unless  the  purchase  money  was  secured  to  her 
with  which  to  secure  another  homestead.  These,  to  her,  were 
valuable  rights,  secured  to  her  by  positive  law,  of  which  she 
could  not  be  deprived  by  any  act  of  her  husband,  nor  in  any 
manner  to  which  she  did  not  yield  her  voluntary  consent. 
Under  the  Married  Woman's  Act  of  1861,  by  joining  with  her 
husband  she  could  release  those  rights,  and  the  consideration 
paid  her,  if  any  was  exacted,  would  constitute  her  separate 
property,  which  she  could  manage  and  conduct  in  her  own 
right,  as  any  other  property  not  derived  from  her  husband. 
On  the  making  of  the  deed  she  surrendered  possession  of  the 
property  which  had  been  her  homestead,  releasing  at  the  same 
time  her  dower  in  the  premises;  and  this,  it  would  seem,  was 
a  sufficient  consideration  for  defendant's  obligation.  She  could 
not  be  compelled  to  relinquish  those  rights  which  the  law 
secured  to  her,  and  having  done  so,  there  is  no  reason  why  she 
can  not  recover  the  consideration  for  which  she  was  induced 
to  part  with  her  interest  in  the  property,  whatever  it  was.  It 
was  a  contract  with  the  husband  to  secure  plaintiff  a  home- 
stead for  the  one  abandoned,  and  having  been  entered  into  in 
good  faith,  it  is  valid  as  between  the  j)arties.  Sweeney  v.  Dam- 
ron,  47  111.  450. 

It  does  not  lie  in  the  mouth  of  defendant  to  say  the  contract 
was  not  in  good  faith.  The  money  in  his  hands  is  not  his,  it 
is  trust  funds,  and  as  between  the  husband  and  wife,  under  the 
contract,  it  belongs  to  plaintiff,  and  defendant  has  obligated 
himself  in  the  most  solemn  manner  to  pay  it  to  her.  Whether 
the  transaction  could  be  assailed  as  fraudulent  and  void  as  to 
the  creditors  of  John  Yazel,  is  a  question  that  does  not  arise 
in  this  case.  No  creditors  are  complaining  they  have  been  in- 
jured by  it. 

In  all  the  cases  cited,  where  the  agreements  between  the 
husband  and  wife  have  been  declared  invalid,  they  have  been 
contested  by  existing  creditors  of  the  husband.  Where  there 
are  no  creditors  whose  rights  may  be  put  in  jeopardy,  it  is  ap- 
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prehended  the  law  is  well  settled,  it  is  competent  for  the  husband 
to  create  a  separate  estate  for  his  wife  out  of  his  own  property. 
No  one  can  impeach  the  transaction  or  inquire  into  its  propriety, 
unless  he  was  a  creditor  at  the  time.  Moritz  v.  Hoffman,  35 
111.  553;  Bridgford  v.  Riddell,  55  111.  261. 

Certainly  defendant  stands  in  no  position  to  call  in  question 
the  arrangement  between  plaintiff  and  her  late  husband. 
Whether  it  is  valid  or  invalid  is  a  question  about  which  he 
need  not  concern  himself.  His  obligation  is  to  pay  the  money 
that  should  come  to  his  hands  from  the  sale  of  the  property  to 
plaintiff.  Her  husband  consented  to  the  contract  in  consider- 
ation she  would  release  her  homestead  and  dower  in  the  prem- 
ises, and  it  was  not  in  his  power  to  retract.  So  far  as  he  was 
concerned  the  agreement  was  executed,  and  under  the  decis- 
ions of  this  court  it  is  valid.     Sweeney  v.  Da/m/ron,  supra. 

As  we  have  seen,  it  is  conceded  defendant  had  no  express 
authority  to  make  payments  to  her  husband  on  account  of  his 
obligation  to  her;  and,  hence,  all  payments  to  him  were  wrong- 
ful, unless  made  under  circumstances  where  it  could  be  infer- 
red he  was  acting  as  her  agent.  The  fact,  John  Yazel  had  the 
obligation  in  his  possession  when  defendant  made  payments 
to  him  on  it,  is  evidence  tending  to  prove  he  had  authority  to 
receive  the  money  for  plaintiff,  but  it  is  by  no  means  conclu- 
sive. He  may  have  obtained  possession  of  the  bond  surrepti- 
tiously, and,  hence,  with  no  warrant  to  receive  payments  for 
her.  But  the  burden  of  proving  that  fact  rests  upon  the  party 
alleging  it.  Whether  the  husband  was  the  agent  of  plaintiff 
to  receive  payments  from  defendant  on  the  bond  to  her,  is  a 
question  of  fact  to  be  found  as  any  other  fact  in  the  case,  and 
whether  the  testimony  offered  is  sufficient  to  establish  the  fact 
of  agency,  is  a  question  about  which  we  will  express  no  opin- 
ion at  this  time. 

But  in  any  view  of  the  case,  the  present  judgment  must  be 
reversed.  Undoubtedly  the  court,  before  whom  the  cause  was 
tried  without  the  intervention  of  a  jury,  permitted  defendant 
to  retain  the  residue  of  the  money  conceded  to  be  in  his  hands, 
on  account  of  the  failure  of  the  title  to  a  portion  of  the  pro- 
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pert j.  This  was  erroneous,  for  two  reasons:  first,  this  record 
contains  no  evidence  as  to  the  value  of  that  portion  of  the 
property  to  which  it  is  alleged  the  title  has  failed,  whether  it 
is  equal  or  greater  than  the  sum  of  money  in  defendant's 
hands;  and,  second,-  defendant's  grantee  still  retains  whatever 
interest  in  the  property  defendant  obtained  from  plaintiff  and 
her  husband.  He  can  not  withhold  the  purchase  money  and 
still  retain  plaintiff's  title,  whatever  it  was,  which  he  obtained 
by  the  conveyance.  Before  he  can  recoup  the  value  of  the 
land  to  which  he  says  the  title  has  failed,  he  must  cause  his 
grantee  to  reconvey  it,  or  offer  to  do  so,  back  to  plaintiff.  ISTo 
defense  can  be  interposed  until  the  parties  have  been  placed  in 
statu  quo  by  a  reconveyance,  or  an  offer  to  reconvey  to  plain- 
tiff whatever  title  defendant  received  from  plaintiff,  no  matter 
what  its  value  may  be.  The  vendor,  on  the  plainest  principles 
of  justice,  is  always  entitled  to  have  the  consideration  agreed 
to  be  paid,  or  to  have  back  the  property  sold. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


James  Langley 


Saeah  Dodswoeth,  Exrx.  etc. 

1.  Witness— party  as  against  executor.  In  a  suit  by  an  executor  upon  a 
promissory  note  to  the  testator,  the  principal  maker  is  not  a  competent  wit- 
ness for  a  surety,  to  prove  a  contract  with  the  testator  for  extending  the  time 
of  payment,  even  though  his  default  has  been  taken. 

2.  Same — party  in  general  against  executor.  The  statute  allowing  a  party 
to  be  a  witness,  intends  that  it  shall  be  only  in  cases  where  both  parties  are 
upon  equal  grounds,  and  it  does  not  apply  when  one  of  the  parties  is  a 
representative  of  a  deceased  person. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyeus  Eplee,  Judge,  presiding. 
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Messrs.  Dummer  &  Brown,  for  the  appellant. 

Mr.  Edward  P.  Kirby,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  Morgan  circuit  court,  brought  by 
the  executors  of  John  Dodsworth,  deceased,  against  John  C. 
Crabtree,  James  Langley  and  Presley  A.  Posenberger,  on  a 
promissory  note  made  to  John  Dodsworth.  Default  was  taken 
against  Crabtree  and  Posenberger,  and  Langley  pleaded  that 
he  executed  the  note  as  surety  for  Crabtree,  for  his  accom- 
modation, and,  afterwards,  Crabtree  applied  to  Dodsworth  to 
extend  the  time  of  payment,  which  Dodsworth  agreed  to  do, 
and  contracted  to  extend  the  time  of  payment  one  year  if 
Crabtree  would  pay  one  year's  interest  in  advance  and  procure 
Posenberger  as  additional  security,  all  which  was  done,  and  all 
without  the  knowledge  or  consent  of  Langley. 

This  plea  was  traversed  and  issue  joined.  Langley  filed 
another  plea,  substantially  the  same  as  the  foregoing,  omitting 
the  averment  of  an  agreement  by  Crabtree  to  pay  one  year's 
interest  in  advance.  This  plea  was  also  traversed  and  issue 
joined. 

The  jury  found  for  the  plaintiff,  assessing  the  damages  at 
five  hundred  and  thirteen  dollars  and  five  cents,  for  which 
judgment  was  rendered.     The  defendant  Langley  appeals. 

Appellant's  case  was  made  out,  as  he  insists,  by  the  testi- 
mony of  Crabtree,  one  of  the  defendants,  who  had  been  de- 
faulted. An  objection  was  made  to  the  admissibility  of 
his  testimony,  by  the  plaintiffs,  which  was  overruled  and  ex- 
ception taken. 

We  have  no  doubt  Crabtree  was  not  a  competent  witness  for 
the  defendant.  He  was  a  party  defendant  himself,  the  plain- 
tiffs suing  in  a  fiduciary  character,  as  executors,  and  came 
within  the  interdict  of  section  2,  chapter  51,  title  "  Evidence 
and  Depositions,"  P.  S.  1874,  p,  488.  Boynton  v.  Phelps,  52 
111.  219;  Merrill  v.  Atkm,  59  id.  19. 

The  statute  intends,  in  allowing  a  party  to  be  a  witness,  that 
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it  shall  be  in  cases  only  where  both  parties  are  upon  equal 
ground.  The  representatives  of  a  deceased  person  would  be 
greatly  at  disadvantage  if  the  opposing  party  should  be  per- 
mitted to  testify,  as  there  would  be  no  one  to  confront  him. 
The  cases  referred  to  settle  the  construction  of  this  act. 

Without  the  testimony  of  Crab  tree — eliminating  that  from 
the  record  —  there  is,  then,  no  testimony  whatever  that  any 
agreement  was  made  at  any  time  between  Dodsworth,  the 
payee  of  the  note,  and  Crabtree,  to  extend  the  time  of  pay- 
ment. Even  if  there  was,  the  testimony  of  McMillan  goes 
far  to  show  it  was  with  appellant's  consent,  and  so  the  jury 
found.  We  think  the  evidence  was  sufficient  to  sustain  the 
verdict,  and,  excluding  Crabtree's  testimony,  the  case  is  left 
beyond  doubt. 

We  do  not  perceive  any  substantial  objections  to  any  of  the 
instructions,  and  seeing  no  error  in  the  record  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


The  Protection  Life  Insurance  Company 

v. 
John  R.  Palmer,  Admr.  etc. 

1.  Service  op  process — on  agent  of  corporation.  On  motion  to  quash 
a  return  of  service  of  a  summons  against  a  corporation,  which  shows  ser- 
vice on  one  as  agent,  where  the  agency  is  denied,  the  defendant  must  dis- 
prove the  agency,  or  the  motion  will  be  overruled. 

2.  Abatement — to  reach  defective  service.  The  question  whether  a  sum- 
mons has  been  properly  served,  or  served  on  a  proper  person,  as  an  agent 
of  a  corporation,  can  not  be  raised  by  plea  in  abatement.  Such  a  plea  does 
not  furnish  a  better  writ. 

3.  Appearance — effect  on  service.  By  filing  a  demurrer  to  the  declara- 
tion, the  defendant  is  in  court,  whether  the  service  is  sufficient  or  not. 

4.  Assumpsit— upon  sealed  policy  of  insurance.  Under  the  present 
Practice  Act,  assumpsit  will  lie  upon  a  sealed  policy  of  insurance,  the  dis- 
tinction between  sealed  and  unsealed  instruments  being  abolished  as  to  the 
form  of  action. 
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5.  Evidence — presumption  from  stipulation  as  to  what  was  considered. 
Where  a  stipulation  in  an  action  upon  a  life  policy  of  insurance  was,  "  that 
this  cause  was  submitted  to  the  court  on  the  following  agreed  evidence,"  . 
and  stated  that  the  policy  and  letters  of  administration  should  go  in  evi- 
dence :  Held,  that  this  was  equivalent  to  saying  they  should  be  considered 
in  evidence,  and  it  would  be  presumed  they  were,  in  the  absence  of  a  state- 
ment to  the  contrary  in  the  bill  of  exceptions. 

6.  PitESUMPTiON — as  to  sufficiency  of  evidence.  Where  the  record  shows 
that  a  policy  of  insurance  was  in  evidence,  but  it  is  not  set  out  in  the  bill 
of  exceptions,  it  will  be  presumed  that  its  provisions  warranted  the  judg- 
ment rendered,  in  an  action  on  the  policy. 

7.  Notice — what  is  to  be  taken  as  its  date.  Where  a  policy  of  insurance, 
providing  for  assessments,  requires  that  the  money  must  be  received  by  the 
company  in  thirty  days  from  the  date  of  the  notice  thereof,  the  date  will  be 
construed  to  mean  the  day  it  is  delivered  or  received,  and  not  the  date  writ- 
ten in  the  notice,  or  the  date  it  is  mailed. 

8.  Time — how  computed  when  act  is  to  be  done  within  so  many  days. 
Where  a  party  insured  is  to  make  payment  of  an  assessment  within  thirty  days 
from  the  date  of  the  notice  thereof,  the  day  on  which  it  comes  to  him  will 
be  excluded. 

9.  Insurance — right  to  declare  forfeiture  after  death  of  assured.  Where 
the  condition  of  a  life  policy  of  insurance  is,  that  the  assured  shall,  within 
thirty  days  from  the  date  of  notice,  pay  any  assessment,  etc.,  against  him, 
and  a  failure  to  do  so  shall  render  the  policy  void,  if  the  party  dies  within 
thirty  days  after  receiving  notice  of  an  assessment,  the  company  insuring 
will  have  no  right  to  declare  a  forfeiture  for  non-payment  within  the  thirty 
days. 

Appeal  from  trie  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Haines  &  Tripp,  for  the  appellant. 

Messrs.  Rowell  &  Hamilton,  and  Mr.  G.  S.  Esterjjrook, 
for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee,  on  a 
policy  of  insurance,  against  appellant,  in  the  McLean  circuit 
court.  Appellant  filed  a  motion  to  quash  the  return  of  ser- 
vice, which  was  overruled  by  the  court.  A  plea  in  abatement 
to  the  service  was  filed,  but,  on  motion,  the  court  struck  it 
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from  the  files,  and  thereupon  a  demurrer  to  the  declaration 
was  filed,  but  was  not  decided.  Appellant  then  filed  the  plea 
of  the  general  issue,  and  a  stipulation  that  any  evidence  might 
be  introduced  which  would  be  admissible  under  properly 
drawn  pleas. 

A  trial  was  had  by  the  court,  a  jury  having  been  waived,  by 
consent  of  the  parties.  The  court  found  the  issues  for  the 
plaintiff,  and  assessed  the  damages  at  $2815,  and,  after  over- 
ruling motions  for  a  new  trial  and  in  arrest  of  judgment,  ren- 
dered a  judgment  in  favor  of  plaintiff  and  against  defendant, 
on  the  finding,  and  it  appeals  to  this  court. 

The  questions  as  to  the  motion  to  quash  the  return  and  sum- 
mons are  not  well  taken,  as  there  was  no  evidence  upon  which 
to  base  the  motion.  The  sheriff  had  returned  that  McDougle, 
upon  whom  the  service  was  had,  was  the  agent  of  the  com- 
pany, and  there  is  nothing  in  the  record  to  show  he  was  not; 
and  hence  the  court  could  not  do  otherwise  than  overrule  the 
motion. 

Nor  was  there  error  in  striking  the  plea  in  abatement  from 
the  files.  Whether  the  summons  is  or  not  properly  served,  or 
served  on  a  proper  person,  can  not,  as  all  know,  be  raised  by  plea 
in  abatement.  The  agent  is  not  a  party  to  the  suit,  and  whether 
he  is  in  the  employment  of  the  company  or  not,  does  not  affect 
the  parties  to  the  suit.  If  he  is  not  an  agent,  that  fact  does  not 
give  a  better  writ.  If  the  return  was  quashed,  another  writ 
precisely  similar  would  issue.  A  better  service  might  be  had, 
but  not  a  better  writ.  The  court  did  not,  therefore,  err,  in 
striking  the  plea  from  the  files. 

By  filing  the  plea  of  the  general  issue,  appellant,  as  all 
know,  waived  its  demurrer,  and  it  was  in  court  by  filing  the 
demurrer,  whether  there  had  or  not  been  service  at  all. 

The  19th  section  of  the  Practice  Act,  R.  S.  p.  777,  provides 
that,  "Any  deed,  bond,  note,  covenant  or  other  instrument 
under  seal  *  *  *  may  be  sued  or  declared 

upon  *  *  *  as  heretofore,  or  in  any  form  of 

action  in  which  such  instrument  might  have  been  sued  and 
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declared  upon,  *  *  *  if  it  had  not  been  under 
seal,"  etc. 

It  then  follows,  although  the  policy  was  under  seal,  an  action 
of  assumpsit  can  be  maintained  upon  it  under  this  statute. 
Had  the  policy  not  been  under  seal,  assumpsit  would  have 
unquestionably  been  the  proper  action,  and  this  section  has 
abolished  the  distinction  between  sealed  and  unsealed  instru- 
ments, as  to  the  form  of  action.  The  motion  in  arrest  was, 
therefore,  properly  overruled. 

It  is,  however,  objected  that  the  policy  of  insurance  and 
letters  of  administration  were  not  read  in  evidence,  and  hence 
there  was  nothing  upon  which  to  base  the  finding  and  judg- 
ment. The  stipulation  is,  that  "  this  cause  was  submitted  to 
the  court  on  the  following  agreed  evidence."  It  then  states 
that  the  policy  of  insurance  and  letters  of  administration  shall 
go  in  evidence.  Under  this  stipulation,  unless  the  bill  of  ex- 
ceptions showed  that  these  papers  were  not  read  in  evidence, 
we  are  compelled  to  infer  they  were.  It  was  stipulated,  not 
that  appellee  might  read  them  in  evidence,  but  that  they  were 
"  to  go  in  evidence."  This  is  tantamount  to  saying  they  should 
be  considered  in  evidence;  and  if  considered  in  evidence,  then 
the  presumption  is,  in  the  absence  of  the  policy  from  the  bill 
of  exceptions,  that  its  provisions  warranted  the  judgment  of 
the  court,  unless  there  is  other  evidence  in  the  record  which 
overcomes  the  presumption. 

The  death  of  appellee's  intestate  was  admitted  to  have 
occurred  on  the  5th  of  March,  1873,  of  small-pox,  having  been 
sick  some  two  weeks;  that  there  was,  at  the  time  of  his  death, 
3770  policies  issued  and  outstanding  at  that  time,  and  liable  to 
assessment  for  losses;  that  no  assessment  had  ever  been  made 
upon  assured  until  the  assessment  of  the  25th  of  January, 
1873,  notice  of  which  was  deposited  in  the  postoffice  at  Chi- 
cago, February  3,  1873,  and  would,  in  due  course  of  mail, 
reach  the  then  residence  of  assured  on  the  next  day.  A  second 
assessment  was  made  on  deceased  on  the  10th  of  March,  and 
was  deposited  in  the  postoffice  at  Chicago,  on  the  15th  of  that 
month,  the  company  not  then  knowing  of  his  death. 
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On  the  26th  of  March,  1873,  appellee  sent  to  the  company 
the  amount  of  the  two  assessments,  together  with  notice  of 
the  death  of  assured,  but  the  company,  claiming  that  the  pol- 
icy had  lapsed,  refused  to  receive  the  money,  and  appellee  fur- 
nished the  proofs  of  death,  as  required  by  the  policy. 

Appellant  read  in  evidence  a  stipulation,  in  which  it  was 
further  admitted  that  the  notice  sent  to  deceased  was  the  same 
in  form  as  those  sent  to  all  other  policyholders;  that  no  pay- 
ment of  these  assessments  was  made  prior  to  March  26,  1873, 
when  it  was  offered,  and  refused  on  the  ground  that  the  policy 
had  lapsed ;  that  appellant  did  not  know  of  the  death  of  assured 
until  that  date. 

A  copy  of  the  notice  to  assured  was  read  in  evidence  under 
this  stipulation,  the  last  clause  of  which  is  this:  aBy  the  con- 
ditions of  your  policy,  the  above  mentioned  assessments  must 
be  received  at  this  office  within  thirty  days  from  date  of  this 
notice.  On  the  return  of  this  notice  with  the  money,  by  post- 
office  order  or  draft,  and  the  following  blank  filled  out  as 
directed,  a  receipt  will  be  forwarded  to  you;"  that  this  notice 
was  mailed  to  the  deceased  on  the  25th  of  January,  1873. 

The  bill  of  exceptions  states  that  these  stipulations  were  all 
the  evidence  read  on  the  trial  by  either  party. 

Does  this  evidence  sustain  the  finding  of  the  court?  Before 
discussing  this  question,  it  becomes  necessary  to  notice  a  dis- 
crepancy in  the  two  stipulations  signed  by  the  parties.  In  the 
first  it  is  stipulated  that  the  notice  to  the  assured  was  dated 
on  the  25th  of  January,  1873,  and  was  placed  in  the  postoffice 
on  the  3d  of  the  next  February,  directed  to  him  at  Leroy  P.  O., 
and  would  reach  there,  by  due  course  of  mail,  on  the  4th  of 
that  month.  The  other  stipulation  says  the  notice  was  mailed 
to  Palmer  on  the  25th  of  January,  1873.  Counsel  on  each 
side  refer  to  the  date  most  favorable  to  their  view  of  the  case, 
without  any  reference  to  the  fact  that  there  are  contradictory 
dates. 

Then,  which  are  we  to  adopt  as  the  true  date?  Evidently  the 
3d  of  February.  It  is  stated  fully  and  circumstantially,  giving 
details  as  of  that  date,  whilst  the  other  is  a  mere  naked  state- 
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ment  that  it  was  mailed  to  him  on  the  25th  of  January,  with- 
out saying  where  it  was  mailed  or  to  what  place  directed.  "We 
presume  that  it  was  intended  only  to  state  that  it  was  dated 
on  that  day,  but,  by  mistake,  it  was  stated  to  have  been  then 
mailed.  But  if  it  should  be  regarded  as  having  been  inten- 
tionally so  written,  then  it  is  not  sufficiently  certain  to  operate 
as  a  notice. 

In  discussing  the  evidence,  we  shall  treat  the  policy  as  be- 
ing in  evidence  by  the  stipulation,  and  refer  to  the  copy  set 
out  in  the  declaration  for  its  terms  and  conditions,  as  appellant 
has  not  embodied  it  in  the  bill  of  exceptions;  the  condition 
there  being,  that  the  assured  should,  within  thirty  days  from 
the  date  of  notice,  pay  to  the  company  the  assessment,  collec- 
tion costs  and  annual  dues,  and  a  failure  to  do  so  should  ren- 
der the  "policy  null  and  void,  and  of  no  effect." 

What  was  the  date  of  notice  in  this  case?  Was  it  the  25th 
day  of  January,  when  it  was  made  out  and  signed,  or  the  3d 
day  of  February,  the  day  it  was  placed  in  the  postomce,  or  was 
it  the  day  it  arrived  at  the  postoffice  at  the  residence  of  the 
assured?  The  policy  only  says  that  the  money  must  be  re- 
ceived by  the  company  in  thirty  days  from  the  date  of  the 
notice.  Appellant  claims  this  means  that  it  must  be  within 
thirty  days  from  the  day  written  on  the  paper  as  a  date, 
whilst  appellee  claims  that  there  can  be  no  notice  until  the 
facts  contained  in  the  writing  on  the  paper  come  to  the  knowl- 
edge of  assured,  and  that  is  the  date  of  notice.  All  know  that 
notice  means  knowledge  given  of  some  act  done  or  required  to 
be  done,  or  of  some  occurrence  that  has  or  will  transpire.  Hence, 
the  object  of  a  notice  is,  to  give  some  information  to  the  per- 
son to  be  notified.  Then  the  object  of  this  agreement  was, 
that  the  assured  should  be  informed  that  an  assessment  had 
been  made  that  he  was  required  to  pay,  by  the  terms  of  his 
agreement;  and  the  insurance  company  undertook  and  agreed 
that  they  would  convey  to  him  information  of  the  fact  that  he 
had  been  assessed,  and  the  amount  imposed,  and  he  agreed 
that,  after  they  should  put  him  in  possession  of  the  fact,  he 
would  pay  the  amount  within  thirty  days. 
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It  would  be  unreasonable  and  unjust  to  hold,  under  this 
agreement,  that  the  secretary  might  fill  up  a  printed  blank  for 
a  notice,  sign  and  date  it,  and  then  lock  it  up  in  his  desk  and 
hold  it  for  thirty  days  and  more,  and  that  this  was  the  notice 
required.  Instead  of  notice,  it  would  be  withholding  notice.  It 
would  be  the  very  reverse  of  what  the  company  had  bound 
themselves  to  do.  In  such  a  case,  there  would  be  a  date  to 
the  paper,  but  it  would  be  a  perversion  of  terms,  and  actually 
contrary  to  the  fact,  to  say  that  the  person  named  in  such  a 
paper  had  notice  from  the  time  the  paper  was  filled  up  and 
dated.  Nor  does  the  mere  fact  that  the  written  notice  is 
placed  in  the  mail  prove  that  there  was  notice  at  the  time  it 
was  so  deposited.  All  know  that,  when  the  person  to  whom 
it  is  addressed  resides  and  is  at  another  place,  perhaps  hun- 
dreds of  miles  distant,  he  does  not  receive,  nor  can  he  receive 
information  of  the  contents  of  the  notice,  simply  by  its  being 
placed  in  the  postoffice.  He  is  not  there  to  see  it,  and  if  he 
were  he  could  not  possess  himself  of  it  to  learn  its  contents. 
The  postoffice  is  used  as  a  convenient  agency  to  carry  the  no- 
tice to  the  place  of  residence  of  the  person  to  be  notified.  The 
placing  of  the  notice  in  the  postoffice  is  no  more  a  service  of 
the  notice  than  placing  it  in  the  hands  of  a  messenger  to  carry 
it  to  the  person  to  be  served.  Had  this  notice  been  placed  in 
the  hands  of  such  a  messenger,  we  apprehend  no  one  would 
contend  that  it  would  operate  as  a  notice  from  the  time  it  was 
placed  in  his  hands,  and  the  postal  service  was  adopted  in  this 
case  as  the  messenger,  and  with  like  effect  as  if  the  messenger 
had  been  an  individual. 

Then,  when  did  the  assured  in  this  case  have  the  notice  or 
receive  the  information  the  company  agreed  to  give  him?  As 
it  is  stipulated  that  the  notice  would  reach  the  residence  of  the 
assured  on  the  4th  of  February  by  due  course  of  mail,  we  may 
infer  that,  if  it  did  not  arrive  after  business  hours,  he  received 
it  on  that  day,  and  as  the  stipulation  is  silent  as  to  the  time 
of  the  arrival  of  the  mail,  we  will  infer  that  it  was  during 
business  hours,  and  that  he  took  it  from  the  postoffice  on  that 


1876.]      Protection  Life  Ins.  Co.  v.  Palmer,  Admr.  95 

Opinion  of  the  Court. 

day,  and  then  for  the  first  time  received  the  notice,  and  that 
was  the  date  of  the  notice. 

Then,  when  did  the  thirty  days  in  which  to  make  payment 
expire?  It  was,  by  the  terms  of  the  agreement,  to  be  within 
thirty  days  from  the  date  of  the  notice.  This,  then,  excludes 
the  4th,  the  date  we  infer  the  notice  was  given,  from  the 
count.  There  were  remaining  twenty-four  days  in  February 
and  five  days  in  March,  as  the  assured  died  on  the  5th,  making 
twenty-nine  days  from  the  day  of  service  of  notice  until  he 
died,  leaving  all  of  that  and  the  next  day  to  make  payment. 
If  a  letter  mailed  in  Chicago  would  reach  Leroy  on  the  next 
day,  we  may  safely  conclude  that,  had  assured  not  died,  he 
would  still  have  had  ample  time  to  send  the  money  within  the 
time,  either  by  mail  or  by  messenger,  to  say  nothing  of  tele- 
graph in  Chicago  to  make  the  payment  for  him. 

But  it  is  insisted  that- it  was  agreed  in  the  policy  that  a 
written  or  printed  notice  directed  to  the  address  of  assured,  as 
it  appeared  on  the  books  of  the  company,  and  deposited  in  the 
post-office,  or  delivered  by  an  agent  of  the  company,  or  printed 
in  a  newspaper  published  by  the  company  and  forwarded  as 
aforesaid,  should  be  deemed  legal  notice,  and  therefore  the 
notice  took  effect  as  such  when  deposited  in  the  postoffice. 
We  think  that  this  was  intended  to  provide  for  the  mode  of 
service,  and  not  that  these  acts,  except  a  delivery  by  an  agent, 
should  be  accepted  as  notice;  but  that  a  reasonable  time 
would  still  be  required  for  the  notice  to  reach  the  assured. 
But  even  if  that  construction  should  be  adopted,  still  the 
assured  had  all  of  the  thirtieth  day  in  which  to  make  payment, 
and  he  was  not  in  default  at  the  time  he  died. 

Did  his  death,  then,  operate  to  render  the  policy  invalid  ? 
We  think  not. 

The  company  had  no  power  to  declare  a  forfeiture  after  the 
death  of  assured.  He  not  having  done  any  act  in  his  lifetime 
authorizing  the  forfeiture,  and  having  died  before  any  forfeit- 
ure was  properly  declared,  the  liability  to  pay  the  amount  of 
the  policy  became  fixed  by  his  death,  and  no  act  of  the  com- 
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pany  thereafter  performed,  short  of  a  payment  or  a  tender, 
could  relieve  it  from  liability  to  a  recovery. 

Perceiving  no  error  in  this  record  requiring  a  reversal  of 
the  judgment  of  the  court  below,  the  same  is  affirmed. 

Judgment  affirmed. 


Josephus  Scott 

v. 
Samuel  Kenton. 

Recoupment — damages  in  suit  on  contract.  In  a  suit  to  recover  the  value 
of  the  use  of  a  division  fence  under  an  alleged  promise  to  pay,  the  defend- 
ant may  recoup  damages  sustained  from  the  plaintiff's  stock  breaking  into 
his  premises,  through  defects  in  the  division  fence.  Damages  thus  sustained 
would  bear  upon  the  value  of  the  use  of  the  fence. 

Appeal  from  the  Circuit  Conrt  of  Edgar  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Robinson,  Knapp  &  Shtjtt,  for  the  appellant. 

Messrs.  Sellors  &  Dale,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

Kenton  sued  Scott  in  December,  1873,  before  a  justice  of 
the  peace,  on  an  account  for  $182 — $10  of  which  was  for  rails 
burnt  by  defendant,  $9  for  a  steer,  and  the  balance  for  use  of 
a  division  fence  between  their  farms,  built  by  plaintiff,  and  for 
the  use  of  which  plaintiff  claimed  that  defendant,  in  1866,  pro- 
mised to  pay  him  what  it  was  worth.  On  appeal  from  the 
justice  of  the  peace,  in  the  county  court  of  Edgar  county,  a 
verdict  was  rendered  for  plaintiff  for  $163,  a  motion  for  a  new 
trial  overruled,  judgment  on  the  verdict,  and  appeal  taken  to 
the  circuit  court  of  Edgar  county,  where,  at  the  March  term, 
1875,  the  judgment  of  the  county  court  was  affirmed,  from 
which  Scott  appealed  to  this  court. 
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Scott,  below,  by  way  of  defense,  set  up  a  claim  for  damages 
sustained  by  Kenton's  cattle  breaking  over  this  division  fence, 
and  destroying  his,  Scott's,  corn.  The  jury,  as  part  of  their 
verdict,  found  the  following:  "We,  the  jury,  find,  from  the 
evidence,  that  the  damages  claimed  to  have  been  done  by  the 
plaintiff's  cattle  to  defendant's  corn,  are  not  a  proper  subject  of 
recoupment  in  this  case." 

The  only  question  presented  for  decision  is,  whether  the 
claim  of  appellant  for  damages  sustained  was  a  proper  subject 
of  recoupment. 

In  Stow  v.  Yarwood,  14  111.  427,  this  court  said:  "This 
doctrine  of  recoupment  tends  to  promote  justice  and  prevent 
needless  litigation.  It  avoids  circuity  of  action  and  multipli- 
city of  suits.  It  adjusts,  by  one  action,  adverse  claims  grow- 
ing out  of  the  same  subject  matter.  *  *  *  A  claim 
originating  in  contract  may  be  set  up  against  one  founded  in 
tort."  And  in  Streeter  v.  Streeter,  43  111.  161,  after  citing 
the  above :  "  We  are  at  a  loss  to  perceive  why  the  converse 
of  this  proposition  should  not  also  be  the  law — that  damages 
for  a  tort  in  relation  to  the  same  subject  matter  in  which  the 
suit  on  the  contract  is  brought  should  not  be  recouped." 

The  claims  of  the  respective  parties,  here,  are  not  entirely 
disconnected.  They  may  be  regarded,  we  think,  as  growing 
out  of  the  same  subject  matter — this  division  fence.  The 
plaintiff's  claim  is  for  the  value  of  its  use;  defendant's  claim 
is  for  damages  suffered  by  reason  of  the  insufficiency  of  the 
fence.  Damages  thus  sustained,  too,  would  bear  upon  the 
question  of  the  value  of  the  use  of  the  fence  —  wTould  tend 
toward  the  reduction  of  such  value. 

We  think  it  not  an  unwarrantable  extension  of  the  doctrine 
of  recoupment,  to  hold  that  the  defendant's  claim  of  damages 
set  up  in  this  case  was  a  proper  subject  matter  of  recoupment. 
The  jury  thought  otherwise,  which  must  have  excluded  from 
their  consideration  the  merits  of  defendant's  counter-claim,  and 
we  think  their  verdict  should  have  been  set  aside,  and  the 
cause  submitted  to  another  jury,  who  could  have  freely  passed 
7— 81st  III. 
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upon  defendant's  claim  as  a  rightful  matter  of  controversy  in 
the  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Daniel  Pierce 

v. 

The  People  of  the  .  State  op  Illinois. 

1.  Confidence  game — obtaining  money  by  note  or  order.  A  note  or 
order  given  by  a  defendant,  which  is  signed  by  himself,  does  not  come 
•within  the  meaning  of  the  words  "  false  or  bogus  checks,"  as  used  in  the 
Criminal  Code,  defining  the  confidence  game,  as  it  is  genuine.  Any  one 
taking  either,  does  so  upon  the  faith  of  the  defendant's  signature  alone.  If 
they  contain  forged  or  fictitious  signatures  or  indorsements,  a  different  ques- 
tion would  be  presented. 

2.  Same — whether  money  is  obtained.  Where  a  party,  after  having  ob- 
tained money  and  credit,  gives  his  note  for  the  sum  due,  and  afterwards  an 
order  for  the  sum  he  owed,  it  can  not  be  said  he  obtained  money  or  prop- 
erty by  the  use  of  the  note  or  order. 

3.  Same  —  obtaining  credit  upon  false  representations.  The  exhibition 
of  letter  heads  of  a  firm  with  which  defendant  is  connected,  business 
cards,  a  draft,  or  copy  of  one,  and  the  making  of  a  note,  payable  at  a  par- 
ticular bank,  and  the  drawing  of  an  order  for  money,  are  means  to  inspire 
confidence  in  the  party's  ability  to  pay,  precisely  as  declarations  of  his 
credit  and  standing,  and  are,  at  most,  but  false  representations  of  his  sol- 
vency, but  do  not  make  out  a  case  of  confidence  game. 

4.  The  language  of  the  statute  does  not  expressly  extend  to  cases  of  prop, 
erty  or  money  obtained  on  the  belief  of  the  ability  and  disposition  of  the 
defendant  to  pay,  but  it  contemplates  a  transaction  in  which  the  "  means  or 
device,"  instead  of  being  the  cause  of  the  cause,  is  the  direct  and  proximate 
cause  of  obtaining  the  money  or  property. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  Kcerner  &  Turner,  for  the  plaintiff  in  error. 

Mr.  Charles  P.  Knispel,  State's  Attorney,  for  the  People. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  defendant  was  indicted  and,  on  trial,  convicted,  and 
sentenced  to  the  penitentiary  for  the  term  of  one  year,  for  ob- 
taining property  of  one  Phillips,  "  by  the  confidence  game." 

Phillips  was  the  proprietor  of  a  hotel  in  East  St.  Louis,  and 
on  the  4th  of  August,  1875,  the  defendant  became  a  guest  of 
his — informing  his  clerk  that  he  wanted  a  room  for  a  few  days, 
and  other  accommodations, — that  he  wanted  his  meals  at  the 
restaurant,  so  that  he  could  take  what  he  wanted  and  pay  for 
it.  He  represented  himself  as  being  of  the  firm  of  D.  Pierce 
&  Sons,  who  were  merchants  doing  business  on  Broadway  and 
Fifth  streets,  in  St.  Louis,  Mo.,  and  had  letter  heads  and 
cards  with  him  showing  the  firm  name  and  place  of  business; 
and  the  hotel  clerk  swears  that,  on  this  representation,  and 
from  having  seen  the  letter  heads  and  cards,  and  observing 
that  he  had  to  write  letters  once  in  a  while,  he  gave  him  one 
of  the  best  rooms  in  the  house.  After  the  defendant  had  re- 
mained at  the  hotel  some  days,  the  defendant  showed  the  hotel 
clerk  what  the  latter  understood  to  be  a  draft  on  Taylor  &  Sons, 
of  Newport,  Kentucky,  for  $4000,  and  informed  him  that  he 
had  funds  in  the  hands  of  Taylor  &  Sons,  which  he  had  ordered 
them  to  forward  to  St.  Louis,  and  that  the  draft  shown  was  for 
the  funds.  But  the  clerk  says,  what  was  shown  him  as  a  draft 
afterwards  turned  out  to  be  but  a  copy  of  a  draft.  The  de- 
fendant remained  at  the  hotel,  getting  his  meals,  drinks,  etc., 
and  a  small  amount  of  money  from  the  clerk,  to  pay  the  bar- 
ber for  shaving  him,  and  a  boy  to  go  to  the  post  office  for  his 
letters,  until  his  bill  amounted  to  some  $18,  when  the  clerk 
demanded  payment.  The  defendant  gave  his  promissory  note 
for  $25,  payable  at  the  "  Bank  of  St.  Louis,  Mo.,  one  day  after 
date,"  saying  that  he  wanted  to  stay  there  a  few  days  longer, 
and  would  make  the  note  large  enough  to  cover  the  additional 
charges.  He  also  observed  to  the  clerk,  at  the  time,  that  he 
could  give  him  the  note,  payable  at  other  banks,  but  that  he 
had  a  draft  on  Sherman  &  Co.  of  New  York,  who  had  failed, 
and  he  did  not  know  whether  it  would  be  met,  and  that  he  had 
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funds  at  the  bank  at  which  he  made  the  note  payable.  The 
note  was  disposed  of  by  the  proprietor  of  the  hotel,  in  St. 
Louis,  for  goods ;  but  was  finally  returned  protested.  The  de- 
fendant had,  meanwhile,  remained  at  the  hotel,  and  when  noti- 
fied of  the  protest  of  his  note,  remarked  "  that  it  was  strange," 
and  that  "there  ought  to  be  money  there  in  the  bank."  He  then 
gave  an  order  on  another  bank  for  $50,  upon  which  nothing 
was  received ;  and  upon  this  failing,  he  gave  an  order  on  his  son 
William  for  $54.15,  which  included  his  account  and  the  costs 
of  protesting  his  paper.  This  was  carried  to  the  place  indica- 
ted as  the  business  place  of  the  defendant's  firm,  of  which  his 
son  was  represented  to  be  a  member,  and  it  was  found  that  it 
was  closed,  and  that  his  son  was  gone  and  could  not  be  found. 
The  defendant  then  gave  the  proprietor  of  the  hotel  an  order 
on  the  Yeager  Milling  Company  for  seven  barrels  of  flour, 
which  was  not  honored,  and  after  this  he  was  arrested. 

There  was  a  firm  of  D.  Pierce  &  Sons,  who  had  been  doing 
business  on  Broadway  and  Fifth  streets,  in  St.  Louis,  Mo.,  at 
the  place  indicated  by  the  defendant,  as  commission  merchants; 
and  there  is  no  reason  to  doubt  but  that  the  defendant  was  the 
senior  member  of  that  firm.  When  it  ceased  to  do  business 
does  not  appear,  any  further  than  that  it  was  closed  when  the 
draft  was  taken  there  which  had  been  drawn  by  the  defendant 
on  his  son  William.  The  firm  had,  also,  had  transactions  with 
the  Yeager  Milling  Company,  but  that  company  gave  as  a 
reason  for  refusing  to  honor  the  draft  for  the  seven  barrels  of 
flour,  that  D.  Pierce  &  Sons  owed  them  $350,  and  they  had 
taken  their  goods  out  of  their  store,  and  they  would  still  be 
losers  by  at  least  $200. 

As  to  the  genuineness  of  the  draft  on  Taylor  &  Sons,  of 
Newport,  Ky.,  or  the  other  matters  represented  by  the  defend- 
ant, there  is  no  evidence,  except  that  of  defendant,  which,  if 
entitled  to  credit,  exonerates  him  from  falsehood  in  that  re- 
spect. 

The  only  question  is,  do  these  facts  make  a  case  under  the 
98th  section  of  the  Criminal  Code,  entitled  "  confidence  game," 
(K.  S.  1874,  p.  366)? 
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That  the  defendant  acted  fraudulently,  may  be  conceded ; 
but  every  fraud  is  not  a  "  confidence  game,"  within  the  mean- 
ing of  the  statute.  The  language  of  the  statute  is:  "Every 
person  who  shall  obtain,  or  attempt  to  obtain,  from  any  other 
person  or  persons,  any  money  or  property,  by  means  of  the  use 
of  any  false  or  bogus  checks,  or  by  any  other  means  or  device 
commonly  called  the  confidence  game,  shall  be  imprisoned  in 
the  penitentiary  not  less  than  one  year  nor  more  than  ten 
years." 

The  position  that  the  note  and  orders  given  by  the  defendant, 
come  within  the  meaning  of  the  words  "  false  or  bogus  checks," 
as  used  in  this  section,  can  not  be  maintained.  Had  they  con- 
tained forged  or  fictitious  indorsements,  there  would  be  reason 
for  calling  them  false  or  bogus;  but  they  contained  no  indorse- 
ments whatever,  and  it  is  not  disputed  the  defendant's  signature 
to  them  was  genuine.  Any  one  taking  them,  therefore,  would 
necessarily  do  so  upon  the  faith  of  the  defendant's  signature 
alone,  and  of  however  little  value  they  were,  this  was  solely  be- 
cause of  the  defendant's  insolvency,  and  not  because  of  any  false 
or  bogus  character  of  the  instruments.  Nor  can  it  be  said  money 
or  property  was  obtained  by  the  use  of  the  note  or  orders. 
Money  and  property  were  obtained  by  the  defendant,  on  the 
belief,  which  he  had  inspired,  of  his  ability  and  disposition  to 
pay,  and  the  note  and  orders  were  given  by  him,  and  received 
by  the  party  from  whom  the  money  and  property  were  ob- 
tained, as  an  evidence  of  the  indebtedness,  and  when  and  how 
it  was  agreed  to  be  paid,  and  nothing  more. 

The  whole  case,  in  our  opinion,  is  narrowed  down  to  this:  is 
obtaining  credit,  by  false  representations,  in  regard  to  the 
party's  solvency,  within  the  contemplation  of  the  statute? 
The  exhibition  of  the  letter  heads,  business  cards,  draft,  or 
copy  of  draft,  and  the  making  of  the  note,  payable  at  a  par- 
ticular bank,  as  well  as  the  drawing  of  the  orders  on  the  dif- 
ferent firms,  were  intended  to  inspire  belief  of  the  defendant's 
ability  to  pay,  precisely  as  were  his  oral  declarations.  They 
were,  at  most,  but  false  representations,  designedly  made,  of 
his  solvency,  for  the  purpose  of  obtaining  credit.     Their  only 
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effect  was  to  inspire  confidence  in  his  financial  integrity,  and  the 
money  and  property  he  obtained  were  given  him,  not  simply 
because  of  these  documents  or  representations,  for  there  was 
no  exchanging  of  the  one  for  the  other,  but  because  of  this 
confidence  he  had  inspired. 

The  language  of  the  statute  does  not  expressly  extend  to 
cases  of  money  or  property,  obtained  on  the  belief  of  the 
ability  and  disposition  of  the  party  to  thereafter  make  pay- 
ment; but  it  contemplates  a  transaction  in  which  the  "  means 
or  device,"  instead  of  being  the  cause  of  the  cause,  is  the 
direct  or  proximate  cause  of  obtaining  the  money  or  prop- 
erty; and,  being  a  highly  penal  statute,  we  are  not  authorized 
to  extend  its  meaning  by  implication. 

Any  doubt  which  we  might  otherwise  have  entertained,  as 
to  the  correctness  of  this  construction,  is  excluded  by  reference 
to  other  legislation  on  the  same  subject.  By  the  152d  section 
of  the  Criminal  Code,  as  revised  in  1845  (Eev.  Stat.  1845,  p. 
ITS),  it  was  enacted,  "  If  any  person,  by  false  representations 
of  his  own  respectability,  wealth,  or  mercantile  correspondence 
and  connections,  shall  obtain  a  credit  thereby,  defraud  any 
person  or  persons  of  money,  goods,  chattels  or  any  valuable 
thing,  or  if  any  person  shall  cause  or  procure  others  to  report 
falsely  of  his  honesty,  wealth  or  mercantile  character,  and  bv 
thus  imposing  upon  any  person  or  persons,  obtain  credit,  and 
thereby  fraudulently  get  into  possession  of  goods,  wares  or 
merchandise,  or  any  valuable  thing,  every  such  offender  shall 
be  deemed  a  swindler,  and,  on  conviction,  shall  be  sentenced  to 
return  the  property  so  fraudulently  obtained,  if  it  can  be  done, 
and  shall  be  fined  not  exceeding  $1000,  and  imprisoned  not 
exceeding  six  months." 

In  consequence  of  abuses,  as  was  supposed,  resulting  from 
prosecutions  under  this  section,  the  General  Assembly,  in 
1857,  enacted  that  it  should  only  apply  to  representations 
"  which  shall  have  been  reduced  to  writing  and  signed  by  the 
party  to  be  charged  thereby,  prior  to  obtaining  such  credit." 
Laws  of  1857,  p.  103,  §  2.  And  in  the  revision  of  1874,  the 
main  features  of  the  section,  as  thus  amended,  are  retained,  with 
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the  addition  to  the  penalty  of  allowing  the  fine  to  be  $2000, 
instead  of  $1000,  and  the  confinement  in  the  county  jail  one 
year,  instead  of  six  months.  See  Revised  Laws  of  1874,  p. 
366,  §  97. 

In  our  opinion,  if  any  part  of  the  Criminal  Code  has  been  vio- 
lated by  the  defendant,  it  is  this,  and  not  the  section  relating 
to  the  confidence  game. 

The  judgment  is  reversed,  and  the  defendant  discharged. 

Judgment  reversed. 


Manning  A.  Bruce 

v. 

Maria  J.  Doolittle  et  al. 

1.  Limitations — must  be  pleaded.  If  a  party  desires  to  set  up  the  bar  of 
the  Statute  of  Limitations  as  a  defense,  he  must  plead  the  same. 

2.  Same — does  not  apply  to  citation  to  account.  A  citation  to  require  a 
guardian  to  account,  is  not  an  action  either  at  law  or  in  equity,  within  the 
meaning  of  the  Statute  of  Limitations. 

3.  Guardian — power  of  court  to  require  an  account.  The  statute  confers 
express  power  on  county  courts  to  compel  guardians  to  render  their  accounts 
upon  oath,  and  to  require  additional  security  when  necessary,  and  in  default 
thereof  to  remove  them. 

4.  Same— account  approved,  not  conclusive.  Although  a  guardian's  ac- 
count may  have  been  approved  by  the  county  court,  he  may,  afterwards,  be 
charged  with  moneys  received  by  him  which  he  failed  to  charge  in  his  ac- 
count, or  if  he  charged  himself  with  too  small  an  amount,  the  wards  may 
have  the  account  correctly  stated. 

5.  Same — settlement  with  wards.  A  settlement  by  a  guardian,  made  with 
his  ward,  upon  the  basis  of  an  erroneous  report  made  by  him  to  the  court, 
is  not  conclusive  on  the  ward,  nor  is  a  receipt  given  for  the  balance  shown 
by  such  report  to  be  due  the  ward,  when  it  is  given  under  the  assurance,  if 
anything  else  is  found  to  be  due  it  shall  not  stand  in  the  way. 

6.  Judgment — in  vacation.  It  is  error  to  enter  judgment  in  a  case  in 
vacation,  where  the  court  adjourns  for  the  term  after  hearing  the  evidence, 
without  the  consent  of  the  parties. 
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Appeal  from  the  Circuit  Court  of  Scott  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Beason  &  Blinn,  for  the  appellant. 

Mr.  James  M.  Eplek,  and  Mr.  ¥m.  "W.  Berry,  for  the  ap- 
pellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding,  instituted  in  the  county  court  of 
Scott  county,  to  compel  Manning  A.  Bruce,  who  had  been  ap- 
pointed guardian,  in  1848,  of  Maria  J.,  Elvira  L.  and  James 
W.  Campbell,  to  render  an  account  and  make  final  report  of 
his  guardianship. 

The  guardian,  who  is  appellant  here,  was  brought  in  by 
citation,  issued  and  served  under  the  provision  of  the  statute 
enacted  for  that  purpose. 

In  the  county  court  an  order  was  entered,  requiring  appel- 
lant to  account,  as  guardia,n,  for  certain  moneys  in  his  hands 
belonging  to  his  wards,  from  which  he  appealed  to  the  circuit 
court,  where  a  trial  was  had  before  the  court,  and  the  court 
found,  from  the  evidence,  that  appellant  had  in  his  hands 
$3735.09  belonging  to  his  Avards.  The  court,  thereupon,  en- 
tered an  order  requiring  appellant  to  pay  over  to  Maria  J. 
Doolittle  $1395.04,  and  to  Elvira  L.  Cackley  $1395.04,  and  to 
the  heirs  of  James  W.  Campbell  $945.  To  reverse  the  order 
of  the  circuit  court,  this  appeal  has  been  taken. 

It  is  first  urged,  that  an  action  is  barred  on  the  guardian's 
bond  by  the  Statute  of  Limitations,  and  appellant  could  not, 
therefore,  be  required  to  render  an  account  on  citation  issued 
by  the  county  court. 

So  far  as  appears  from  the  record,  the  Statute  of  Limitations 
was  not  set  up  or  relied  upon  by  appellant  in  the  county  court, 
where  the  proceedings  were  commenced,  or  in  the  circuit  court, 
where  the  order  appealed  from  was  entered.  But,  even  if  the 
statute  had  been  set  up,  it  would  have  been  no  bar  to  this  pro- 
ceeding.    This  proceeding,  by  citation,  to  require  a  guardian 
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to  account,  is  not  an  action  either  at  law  or  in  equity,  within 
the  meaning  of  the  statute,  in  bar  of  which  the  Statute  of  Lim- 
itations can  be  pleaded.     Gilbert  v.  Guptill,  34  111.  112. 

The  main  object  of  the  proceeding  is,  to  determine  the 
amount  of  money  in  the  hands  of  the  guardian  due  the  wards, 
and  require  an  account.  The  statute  confers  express  power 
on  county  courts  to  compel  guardians  to  render  their  accounts 
upon  oath,  touching  their  guardianship,  and  also  authority  to 
require  guardians  to  give  additional  security,  when  necessary, 
and  in  default  thereof,  power  of  removal. 

At  the  time  the  citation  was  issued,  in  1872,  the  bond  exe- 
cuted by  the  guardian  and  his  sureties  was  in  force.  The 
guardian  had  rendered  no  final  report  of  his  doings  as  such, 
and  the  county  court  not  only  had  the  power  to  require  an 
account,  but  it  was  a  duty  resting  upon  it  to  take  action  in  the 
matter. 

It  appears,  from  the  record,  that  the  appellant  rendered  an 
account  to  the  county  court,  in  1851,  which  showed  a  balance 
in  his  hands  belonging  to  his  wards,  and  although  efforts  were 
made  by  the  county  court  after  that  time  to  compel  a  further 
account  and  settlement  by  citation,  they  proved  unavailing, 
and  appellant  was  not  brought  before  the  court  until  1872. 

It  is  claimed  by  appellant,  that  the  account  rendered  in 
1851  is  final  between  the  guardian  and  the  wards,  and  that  the 
circuit  court,  in  stating  the  account,  could  not  go  behind  that 
account,  or  in  any  manner  reopen  it  for  further  adjudication. 

While  the  approval  of  the  guardian's  account  by  the  court 
in  1851  was  a  judicial  act,  yet,  if  the  guardian  had  received 
moneys  which  he  failed  to  account  for,  or  charged  himself  with 
too  small  an  amount,  no  reason  is  perceived  why  the  wards 
may  not  require  the  account  to  be  correctly  stated  and  the 
guardian  properly  charged.     Bond  v.  Bockwood,  33  111.  215. 

Prior  to  the  rendition  of  the  account  in  1851,  the  guardian 
had  sold  real  estate  belonging  to  the  wards,  under  decree  of 
the  circuit  court,  for  the  purpose  of  raising  money  for  their 
education  and  support.  In  18-50  he  filed  a  report  of  sale,  under 
oath,  to  the  court,  from  which  it  appears  the  lands  sold  for 
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$2200.  Notwithstanding  this  fact,  only  a  short  time  after- 
wards he  rendered  an  account  in  the  probate  court,  in  which 
he  charged  himself  with  $2002,  as  the  amount  for  which  the 
real  estate  sold.  But,  not  satisfied  with  this  concealment  of 
money  that  belonged  to  his  wards,  he  also  reported  that  $667.33 
of  the  proceeds  of  the  sale  of  real  estate  belonged  to  his  wife, 
during  her  lifetime,  as  widow  of  the  father  of  the  wards.  This, 
too,  was  done  when  the  records  of  the  circuit  court  showed 
that  the  widow's  dower  had  been  assigned  in  the  lands  pre- 
vious to  the  time  he  had  made  sale  of  the  wards'  interest.  The 
effect  of  this  would  be  to  deprive  the  wards,  whose  interest  he 
had  sworn  to  protect,  of  the  interest  which  would  accrue  from 
year  to  year  on  a  large  portion  of  their  estate,  and  place  it  in 
his  own  pocket. 

The  circuit  court  did  not,  however,  reopen  the  account  which 
had  been  approved,  but  merely,  on  the  evidence,  required  the 
guardian  to  charge  himself  with  that  portion  of  the  proceeds 
of  the  sale  of  the  lands  which  he  had  concealed  from  the  pro- 
bate court  in  his  report,  and  also  required  him  to  account  for 
interest  on  the  $667.33  which  he  had  attempted,  in  defiance 
of  his  duty  and  the  requirements  of  law,  to  appropriate  to  his 
wife. 

There  was  one  other  item,  rent  of  the  farm  from  1846  to 
1848;  the  guardian  had  charged  himself  with  but  $100,  while 
the  proof  showed  the  rent  to  be  worth  a  much  larger  sum. 
The  court,  from  the  evidence,  required  the  guardian  to  account 
for  $160  rent  he  had  never  accounted  for  or  charged  to  himself 

The  account  of  the  guardian  rendered  in  1851,  which  was 
the  last  report  made,  was  not  disturbed,  but  left  in  full  force; 
but,  in  addition  to  the  account  then  rendered,  the  guardian 
was  required  to  charge  himself  with  the  three  items  alluded 
to,  which  he  had  received  as  guardian  and  had  never  reported 
to  the  court. 

"We  are  satisfied,  from  the  evidence,  the  court  was  fully  jus- 
tified in  the  conclusions  reached.  Indeed,  from  the  evidence, 
the  court  would  have  been  warranted  in  requiring  the  guardian 
to  account  for  a  much  larger  sum. 
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James  "W".  Campbell,  the  father  of  these  wards,  died  seized 
of  a  good  farm,  besides  a  large  amount  of  personal  property. 
The  appellant  married  his  widow,  and  became  guardian  of  his 
children.  Under  his  management  the  property  has  been  squan- 
dered, and  the  children  have  received  little  or  no  education. 
And  while  the  law  required  the  appellant,  as  guardian,  to  ren- 
der an  account  to  the  probate  court  each  year,  and  when  the 
wards  became  of  age  pay  over  to  them  the  amount  in  his  hands, 
this  duty  was  ignored,  no  report  made  after  1851,  and  the 
money  belonging  to  the  wards  has  been  squandered  or  used  by 
appellant  in  his  own  business.  This  conduct  of  the  guardian 
has  no  sanction  in  the  law,  and  had  the  probate  court  properly 
discharged  its  duty  he  would  have  been  removed  years  ago  for 
disregard  of  duty,  and  his  sureties  sued  on  his  official  bond. 

It  is,  however,  claimed  by  appellant,  that  he  has  settled 
with  the  wards,  and  nothing  was  due  them  at  the  time  the 
court  made  the  order. 

It  appears,  from  the  evidence,  that  in  1853  Maria  J.  Camp- 
bell was  married  to  Mr.  Doolittle.  No  formal  settlement  was 
made  with  her.  She  resided  with  appellant  some  years  after 
she  was  of  age,  and  received  her  board  and  clothes,  but  it  is 
a  fair  inference,  from  the  evidence,  that  her  labor  was  worth 
all  she  received. 

James  W.  Campbell  died  in  1861.  Prior  to  this  event, 
appellant  claims  to  have  settled  with  him,  but  all  he  re- 
ceived was  a  horse,  bridle  and  saddle,  valued  at  $200,  and  the 
settlement  was  based  on  the  erroneous  report  of  1851.  The 
court  allowed  appellant  what  he  had  paid  to  this  ward,  and 
charged  him  for  the  balance  due,  which,  under  the  evidence, 
was  proper. 

Elvira  L.  Campbell  married  Cackley  in  1863.  In  1871  ap- 
pellant obtained  a  receipt  of  her,  but  the  evidence  shows  that 
the  receipt  was  obtained  on  the  representation  that  there  was 
but  $60  going  to  her,  and  that  on  a  settlement  appellant  was 
then  making  in  answer  to  a  citation  in  Mason  county;  that  if 
it  turned  out  that  any  further  sum  was  due,  the  receipt  should 
not  stand  in  the  way.     Under  such  circumstances,  the  receipt 
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given  by  Mrs.  Cacldey  can  not  be  regarded  as  conclusive  upon 
her. 

Upon  a  careful  examination  of  the  evidence,  we  are  satisfied 
that  the  facts  found  by  the  court  were  fully  authorized  by  the 
testimony,  and  that  the  order  entered  was  proper^  But  after 
the  court  had  heard  the  evidence,  the  court  adjourned  for  the 
term,  and  the  judgment  of  the  court  was  entered  in  vacation. 
Appellant  was  not  present  nor  did  he  consent. 

The  rendition  of  the  judgment  in  vacation  was  error,  for 
which  the  judgment  must  be  reversed  and  the  cause  remanded. 
The  court  is,  however,  directed  to  enter  the  judgment  when 
court  again  convenes. 

Judgment  reversed. 


Hiram  Baker 

v. 
The  Town  of  Normal. 

1.  Ordinance — hitching  horse  to  shade  tree.  An  ordinance  prohibiting 
the  hitching  of  any  horses  to  shade  trees  in  the  streets,  or  to  any  shade  tree 
or  fence  railing  upon  any  street,  or  upon  private  premises,  so  far  as  it  relates 
to  trees  in  the  public  streets,  is  not  void,  and  the  owner  of  the  adjoining 
property  is  liable  to  the  penalty  if  he  hitches  his  horse  to  such  a  tree. 

2.  Same — may  he  void  in  part  and  good  in  part.  An  ordinance  is  not 
necessarily  all  void  because  some  part  of  it  may  be  so. 

3.  Town — control  over  trees  in  streets.  A  town,  having  control  of  its 
streets,  with  power  to  improve  them,  may  allow  property  holders  to  adorn 
the  same  by  setting  out  and  caring  for  shade  trees  along  their  premises,  and, 
by  so  doing,  will  not  lose  its  control  over  the  trees  so  planted,  and  may  pro- 
tect the  same  as  against  such  parties. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Rowell  &  Hamilton,  for  the  appellant. 

Messrs.  Karr  &  Karr,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  in  the  name  of  appellee,  against 
appellant,  for  a  penalty  for  a  violation  of  an  ordinance  of  that 
village  prohibiting  all  persons  from  hitching  or  fastening  any 
horse  to  any  shade  tree  in  any  street  or  alley. 

On  the  trial,  it  appeared  that  appellant  had  hitched  his 
horse  to  a  shade  tree  standing  in  one  of  the  public  streets  of 
the  town  of  Normal,  but  it  further  appeared  that  this  shade 
tree  and  others  were  planted  in  front  of  the  lot  owned  by 
Baker,  by  the  owner  of  the  property  (from  whom  Baker  bought 
the  lot),  and  that,  at  the  time  of  the  planting  of  these  trees, 
the  inclosure  of  the  lot  extended  to  the  front  into  the  street, 
and  the  trees  were  planted  in  the  inclosure,  and  intended  to 
form  a  row  of  trees  between  the  sidewalk  and  the  carriage  way 
of  the  street. 

After  these  trees  had  grown  some,  the  fence  was  moved  back 
to  the  front  line  of  the  lot.  Appellant  lived  on  the  adjoining 
lot,  and  trimmed  and  cared  for  these  shade  trees  in  front  of 
his  lot.     The  circuit  court  rendered  judgment  for  the  penalty. 

An  examination  of  the  ordinance  shows  that  it  not  only  for- 
bids hitching  horses  to  shade  trees  in  the  streets,  but  prohibits 
hitching  to  any  shade  tree  or  fence  railing  upon  any  street  or 
upon  private  premises. 

In  is  insisted  that  this  ordinance  is  void  because  it  is  unrea- 
sonable. It  is  said  that,  by  its  terms,  it  forbids  a  man  to  hitch 
his  own  horse  to  his  own  fence  upon  his  own  private  premises. 
If  the  ordinance  should  be  so  construed,  the  provision  to  that 
effect  would  be  void;  but  that  is  not  the  meaning  of  this 
ordinance.  Even  if  that  part  of  the  ordinance  were  void,  it 
would  not  follow  that  the  prohibition  against  hitching  horses 
to  shade  trees  in  the  street  is  also  invalid. 

The  town,  under  its  charter,  has  the  control  of  the  streets, 
may  improve  them  and  adorn  them.  It  may  permit  its  citi- 
zen to  improve  and  adorn  that  part  of  the  street  in  front  of 
his  lot,  but  the  improvement  and  adornment  does  not  thereby 
become  the  property  of  the  citizen.     The  planting  of  a  shade 
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tree  in  the  street  by  a  citizen,  by  permission  of  the  village  or 
city  authorities,  is  a  gratuity  to  the  public,  and  the  citizen  has 
no  more  right  to  control  the  shade  tree  so  planted  than  he 
would  have  had  it  been  planted  by  the  city  authorities.  The 
control  is  in  the  public.  The  adjoining  proprietor  has  a  com- 
mon interest  with  other  citizens  in  these  shade  trees,  and,  inci- 
dentally, derives  a  special  benefit  from  their  existence,  but  no 
title  or  authority  over  them  as  against  the  public.  We  can 
not  pronounce  this  ordinance  so  unreasonable  as  to  be  held 
void  for  want  of  authority. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


George  Scroggs 

v. 

Joseph  O.  Cunningham  et  al. 

1.  Contract — as  to  partnership  account,  construed.  Where  articles  of 
partnership  provided  for  an  annual  account  to  be  taken,  and  the  payment 
to  each  partner  of  his  share  of  the  net  profits,  and  just  before  the  expiration 
of  the  year  a  dissolution  was  agreed  upon,  in  which  it  was  stipulated,  in 
writing,  an  account  should  be  taken  "between  said  parties,  to  include  only 
moneys  drawn  by  the  parties  since"  the  last  preceding  settlement,  "as  pro, 
vided"  in  the  articles  of  partnership:  Held,  that  the  subsequent  agreement 
must  be  construed  with  the  original  articles,  and  when  considered  with 
them,  required  the  account  to  include  all  of  the  individual  accounts  of  each 
partner,  whether  for  moneys  received  or  drawn  out,  or  for  any  other  indebt- 
edness to  the  firm. 

2.  Chancery  practice — re-referring  to  master  on  sustaining  exceptions 
to  Ms  account.  Where  the  master  states  a  partnership  account,  and  an  ex- 
ception  is  sustained  as  to  one  item  only,  charged  to  one  partner,  it  is  not 
necessary  to  refer  the  case  back  to  the  master,  but  the  court  may  find  and 
state  the  account. 

3.  Interest — on  partnership  account.  Where  a  partner  agrees,  in  wri- 
ting, to  exhibit  a  partnership  account  on  a  certain  day,  and  make  settlement, 
and  on  that  day  refuses  and  withholds  the  books,  he  is  properly  charge- 
able with  interest  from  such  day  on  any  balance  found  against  him,  on 
bill  for  an  account,  up  to  the  date  of  the  first  decree. 
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Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  J.  C.  Allen,  Judge,  presiding. 

Mr.  T.  J.  Smith,  for  the  appellant. 

Messrs.  Cunningham  &  Webber,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

Principally  the  controversy  in  this  case  arises  upon  that 
clause  of  the  articles  of  dissolution  of  the  copartnership  that 
had  previously  existed  between  complainant  and  defendant 
which  is  as  follows:  "It  is  further  agreed,  that  on  or  before 
the  first  day  of  July,  1872,  as  provided  in  a  contract  of  part- 
nership between  said  parties,  an  account  shall  be  taken  between 
said  parties,  to  include  only  moneys  drawn  by  the  parties 
since  July  1,  1871;  and  that  whatever  sums  may  have  been 
drawn  by  either  party  more  than  he  was  entitled  to  draw  under 
said  contract,  shall  be  paid  to  the  firm,  and  be  divided  equally 
between  the  parties  thereto." 

On  the  one  hand,  it  is  contended  the  account  to  be  taken 
had  reference  only  to  "moneys"  drawn  by  the  respective  part- 
ners out  of  the  firm  since  July  1, 1871;  and  on  the  other  hand, 
that  it  includes  all  of  the  individual  accounts  of  each  partner, 
whether  for  moneys  received  or  drawn  out,  or  for  any  other 
indebtedness  to  the  firm.  The  latter  construction  was  adopted 
by  the  circuit  court,  and  we  are  of  opinion  it  is  the  correct 
one. 

Our  understanding  of  this  paragraph  in  the  articles  of  dis- 
solution will  be  aided  very  much  by  reference  to  the  original 
articles  of  partnership,  to  which  reference  is  made.  Accord- 
ingly, we  observe  that  it  was  provided  each  partner,  after 
payment  of  all  expenses,  was  entitled  to  an  equal  share  of  the 
profits;  that  Flynn  and  Scroggs  had  the  entire  management  of 
the  partnership  affairs,  at  a  stipulated  annual  salary ;  and  by 
the  sixth  article  it  was  provided  that  "on  the  first  day  of  July, 
1871,  and  annually  thereafter,  so  long  as  the  firm  shall  con- 
tinue, the  said  Flynn  and  Scroggs  shall  make  a  full  exhibit  of 
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the  business  of  the  preceding  year,  and  pay  over  to  each  part- 
ner his  share  of  the  net  proceeds  of  said  business." 

It  is  obvious  that  the  account  to  be  taken  on  the  first  day 
of  July,  1872,  was  the  annual  account  provided  for  in  the 
article  just  quoted,  otherwise  that  provision  of  the  agreement 
we  are  considering,  that  requires  the  account  to  be  taken  "as 
provided  in  a  contract  of  partnership  between  the  said  parties," 
is  meaningless.  By  the  original  contract  of  partnership,  Flynn 
and  Scroggs  obligated  themselves  to  render  annual  exhibits  of 
the  business  of  the  firm,  and  pay  over  to  each  partner  his 
share  of  the  net  profits.  How  could  this  be  done,  unless  they 
charged  themselves  with  the  full  amounts  of  their  respective 
individual  account?  That  was  necessary  to  exhibit  the  net 
profits  of  the  concern. 

The  articles  of  dissolution  appear  to  have  been  signed  on 
the  25th  of  June,  1872.  The  time  for  rendering  the  annual 
account  had  not  then  arrived,  and  that  is  no  doubt  the  reason 
why  the  account  was  not  then  taken,  but  postponed  to  a  sub- 
sequent day,  viz:  the  first  day  of  July  ensuing,  the  day  named 
in  the  original  partnership  agreement.  All  the  personal  pro- 
perty was  disposed  of  by  the  agreement  to  dissolve  the  part- 
nership, and  it  only  remained  to  take  the  annual  account,  and 
the  time  for  taking  it  was  near  at  hand.  But  how  was  the 
account  to  be  taken?  Only  one  answer  can  be  given,  viz:  "as 
provided  in  a  contract  of  partnership  between  the  said  parties." 
That  contemplated  a  full  exhibit  of  the  business  of  the  firm, 
so  that  each  partner  should  receive  his  just  proportion  of  the 
net  proceeds.  Construing  this  clause  of  the  articles  of  dissolu- 
tion in  connection  with  the  original  contract  of  partnership, 
which  we  are  compelled  to  do,  because  reference  is  expressly 
made  to  it,  the  construction  contended  for  can  not  be  main- 
tained upon  any  principle  of  justice  or  fairness.  Although  the 
most  apt  words  may  not  have  been  used  to  express  the  inten- 
tion of  the  parties,  it  is  plain  from  the  context,  the  account  to 
be  taken  was  the  annual  account,  and  that  was  not  only  to  in- 
clude all  moneys  drawn  out  of  the  firm  by  each  partner,  but 
any  money  received  by  such  partner  from  any  source,  for  the 
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benefit  of  the  firm.  When  the  money  obtained  from  any 
source  belonging  to  the  firm  was  charged  to  the  partner  receiv- 
ing it,  in  his  individual  account,  it  was  "money  drawn  by 
the  parties"  out  of  the  firm,  in  the  sense  those  terms  are  em- 
ployed in  the  agreement.  Any  other  construction  would  do 
violence  to  the  language  used  by  the  parties  in  making  their 
contract,  and  work  great  injustice. 

In  making  up  the  account  the  master  charged  Flynn  with  an 
item  of  $336.55.  An  exception  taken  to  the  report  in  this  par- 
ticular, was  by  the  court  sustained.  Evidence  taken  clearly 
shows  the  original  charge  of  that  item  in  Flynn's  account  was 
a  mistake.  It  was  made  to  force  apparent  balance  on  the  book, 
and  the  evidence  is  uncontradicted  that  he  did  not  receive  the 
money,  or  any  part  of  it.  A  mistake  of  this  kind  ought  never 
to  be  corrected  except  upon  the  most  satisfactory  evidence  of 
the  error  in  the  first  instance;  but  that  testimony  is  found  in 
this  record,  and  it  leaves  no  doubt  whatever  on  the  mind  that 
Flynn  never  received  any  portion  of  it,  and  hence  ought  not 
to  be  charged  with  it. 

On  sustaining  the  exception  to  the  master's  report  as  to  this 
one  item,  there  was  no  necessity  for  again  referring  the  cause 
to  the  master.  It  was  but  a  matter  of  calculation  to  adjust  the 
accounts,  and  could  be  done  with  slight  labor  by  the  court. 

Under  the  agreement  the  account  ought  to  have  been  taken 
on  the  first  day  of  July,  1872,  and  the  amount  found  due  paid 
to  complainant;  but  defendant  refused  to  render  any  account, 
or  allow  any  access  to  the  books  of  the  firm.  It  was  his  con- 
tract, in  writing,  to  render  the  account  and  pay  whatever 
amount  should  be  found  to  be  due,  Having  failed  to  do  so, 
under  the  decision  in  Derby  v.  Gage,  38  111.  27,  there  was  no 
error  in  allowing  complainant  interest  on  the  amount  found 
due,  from  the  time  the  account  ought  to  have  been  taken  up 
to  the  date  of  the  decree. 

Upon  the  whole  record  we  are  of  opinion  justice  has  been 
done,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 
8— 81st  III. 
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Nakcisse  Leroy 
The   City  of   Springfield. 

1.  Limitation — statute  applies  in  favor  of  municipal  corporations.  A 
municipal  corporation  may  avail  itself  of  the  Statute  of  Limitations  of  two 
years,  in  a  suit  by  a  private  citizen  to  recover  damages  for  a  personal  injury. 

2.  Same — statute  construed.  Section  15  of  the  limitation  law  (R.  S.  1874) 
applies  only  to  causes  of  action  on  unwritten  contracts,  express  or  implied, 
to  awards,  to  injuries  to  real  or  personal  property,  and  to  actions  to  recover 
possession  of  personal  property  or  damages  for  its  detention  or  conversion, 
and  to  all  civil  actions  not  otherwise  provided  for.  An  action  for  a  per- 
sonal injury  being  provided  for  by  section  14,  is  not  affected  by  section  15. 

3.  Same — when  cause  of  action  accrues.  In  the  case  of  personal  injury 
caused  by  a  defective  sidewalk,  the  cause  of  action  accrues  at  the  time  the 
injury  is  done,  and  the  Statute  of  Limitations  begins  to  run  from  that  day. 

"Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  George  A.  Sanders,  for  the  plaintiff  in  error. 

Messrs.  Herndon  &  Orendorff,  and  Messrs.  Robinson, 
Knapp  &  Shutt,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  case,  brought  to  the  October  term,  1875,  of  the 
Sangamon  circuit  court,  to  recover  damages  alleged  to  have 
been  sustained  in  1872,  by  reason  of  a  defective  sidewalk. 

The  defendant  pleaded  the  Statute  of  Limitations,  that  the 
cause  of  action  did  not-  accrue  at  any  time  within  two  years 
next  before  the  commencement  of  the  suit.  To  this  the  plain- 
tiff replied,  that  the  cause  of  action  mentioned  in  the  declara- 
tion accrued  on  or  about  the  9th  day  of  October,  1872,  when 
the  Statute  of  Limitations  for  such  actions  was  five  years,  that 
time  not  having  expired,  etc. 

To  this  replication  there  was  a  demurrer,  which  the  court 
sustained,  and  rendered  judgment  against  the  plaintiff  for  the 
costs. 
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The  points  made  on  the  record  are,  can  a  municipal  corpora- 
tion plead  the  Statute  of  Limitations  against  a  private  citizen, 
and,  that  the  action  did  not  accrue  under  section  14,  but 
under  section  15,  of  chapter  83,  title  "  Limitations."  R.  S. 
1871,  p.  675. 

Section  14  of  the  statute  referred  to,  provides  as  follows: 
"Actions  for  damages  for  an  injury  to  the  person,  or  for  false 
imprisonment,  or  malicious  prosecution,  or  for  a  statutory  pen- 
alty, or  for  abduction,  or  for  seduction,  or  for  criminal  conver- 
sation, shall  be  commenced  within  two  years  next  after  the  cause 
of  action  accrued."  Section  15  provides  for  barring  actions 
on  unwritten  contracts,  express  or  implied,  on  awards,  for 
injuries  to  property,  real  or  personal,  to  recover  possession  of 
personal  property,  or  damages  for  its  detention  or  conversion, 
and  all  civil  actions  not  otherwise  provided  for,  which  shall 
not  be  commenced  within  five  years,  etc. 

There  is  no  propriety  in  claiming  this  section  as  affording 
the  bar,  for  the  reason  this  action  was  fully  provided  for  by 
the  14th  section,  it  being  an  action  for  damages  to  the  person, 
and  must  be  brought  within  two  years. 

We  fail  to  perceive  any  valid  reason  why  municipal  corpo- 
rations should  not  avail  of  the  bar  of  the  statute.  They  are 
liable  to  actions  from  every  quarter  every  day  to  recover  dam- 
ages for  personal  injuries,  and  ought  to  be  allowed  to  avail  of 
all  lawful  defenses.  The  Statute  of  Limitations  is  justly  said 
to  be  a  statute  of  repose.  Why  should  not  a  municipal  cor- 
poration have  the  benefit  of  it,  and  claim,  after  the  lapse  of 
time  given  by  the  statute  for  bringing  the  action,  the  cause  of 
action  is  no  longer  a  fit  subject  for  judicial  inquiry? 

A  respectable  writer  on  municipal  corporations  says,  there 
is  no  reason  why  such  a  corporation,  in  an  action  on  contract, 
or  for  a  tort,  should  not  plead,  or  have  pleaded  against  it,  the 
Statute  of  Limitations.     2  Dillon  on  Mun.  Cor.  §  533,  p.  638. 

Appellant  asks,  when  shall  it  be  said  the  cause  of  action 
arose,  as,  in  many  cases,  the  extent  of  the  injury  can  not  be 
known  for  a  long  time? 

The  principle,  we  understand,  is,  that  the  cause  of  action 
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arises  at  the  time  the  injury  was  done,  and  the  statute  begins 
to  run  from  that  day. 

We  are  of  opinion  the  demurrer  was  properly  sustained  to 
the  replication,  and  the  bar  was  complete  under  the  14th  sec- 
tion of  the  act  regarding  limitations  of  actions,  and  affirm  the 
judgment. 

Judgment  affirmed. 


William  Fletcher 
v. 
The  People  of  the  State  of  Illinois. 

1.  Grand  jury— -filling  from  those  present.  When  the  sheriff,  under  the 
order  of  the  court,  selects  from  the  bystanders  men  to  make  up  a  deficiency 
in  a  grand  jury,  in  the  absence  of  anything  to  show  the  contrary,  it  will  be 
presumed  that  the  persons  so  summoned  were  duly  qualified  and  were  se- 
lected from  the  body  of  the  county. 

2.  Criminal  law — sentence  on  conviction  under  several  counts.  Where  a 
party  is  found  guilty,  under  several  counts,  for  selling  liquor,  it  is  error  to 
sentence  him  the  proper  number  of  days'  imprisonment  in  gross.  There 
should  be  a  separate  sentence  as  to  each  conviction. 

Writ  of  Error  to  the  Circuit  Court  of  Moultrie  county; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  an  indictment  against  William  Fletcher  and  Eli 
Fletcher,  for  selling  intoxicating  liquors  without  license. 
William  Fletcher  was  found  guilty  under  six  counts,  and  the 
court  sentenced  him  to  sixty  days' imprisonment  in  the  jail  of 
Shelby  county. 

Messrs.  Crea  &  Ewing,  for  the  plaintiff  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  is  urged  that  the  court  below  erred  in  having  eight  per- 
sons summoned  from  the  bystanders,  to  fill  up  the  grand  jury 
that  presented  the  indictment  in  this  case.     The  latter  clause 
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of  the  9th  section  of  the  act  of  the  11th  of  February,  1874, 
then  in  force,  declares,  that  if,  for  any  reason,  the  panel  of 
grand  jurors  shall  not  be  full  at  the  opening  of  the  court,  the 
judge  shall  direct  the  sheriff  to  summon  from  the  body  of  the 
county  a  sufficient  number  of  persons,  having  the  proper  qual- 
ifications, to  fill  the  panel. 

As  we  understand  the  objection,  although  it  is  not  distinctly 
made,  it  is  that  the  sheriff  did  not  go  outside  of  the  court 
house  and  into  the  country  to  summon  the  eight  jurors  or- 
dered by  the  court  to  fill  the  panel.  Even  if  plaintiff  in  error 
is  right  in  his  supposition  that  the  law  intended  that  persons 
in  the  habit  of  hamrin^  around  the  court  house  should  not  be 
summoned,  still  there  is  nothing  to  show  that  such  persons 
were  selected  by  the  sheriff.  For  aught  that  appears,  the  per- 
sons selected  from  the  bystanders  may  have  been  the  very  best 
citizens,  and  from  the  country  and  the  various  parts  of  the 
county.  We  will  presume,  until  the  contrary  is  made  to  ap- 
pear, that  the  persons  summoned  by  the  sheriff  were  duly 
qualified,  and  were  selected  from  the  county;  that  he  did  his 
duty  as  it  was  imposed  by  the  statute. 

"William  Fletcher  was  found  guilty  under  six  counts,  and 
was  sentenced  to  sixty  days'  imprisonment  in  gross.  Having 
been  convicted  under  several  counts  there  should  have  been  a 
separate  sentence  under  each  conviction  of  the  several  offenses. 
As  to  the  correct  practice  in  such  cases,  see  The  People  ex  rel. 
Manyx  v.  Whiison,  74  111.  20,  and  Mullinix  v.  The  People, 
76  111.  211.  This  latter  case  also  points  out  the  correct  j>rac- 
tice  as  to  the  judgment  in  respect  to  the  jail  where  the  person 
convicted  shall  be  confined. 

For  the  error  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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James  Mix 

v. 

The  People  ex  rel.   John  B.  Shaw,  Collector,  etc. 

1.  Taxes — collector's  report  prima  facie  sufficient.  On  application  for 
judgment  against  lands  for  taxes,  the  collector's  report  of  the  list  of  delin- 
quent lands,  where  proof  is  made  of  notice  of  the  application,  makes  out  a 
prima  facie  case,  and  judgment  will  be  rendered  upon  it,  unless  good  cause 
is  shown  to  the  contrary  by  those  contesting  the  same. 

2.  Same — presumption  as  to  the  notice.  AVhere  the  bill  of  exceptions 
states  that  the  paper  showing  publication  of  the  delinquent  list  of  lands, 
with  certificate,  was  given  in  evidence,  but  the  same  is  not  copied  into  the 
record,  because  lost,  it  will  be  presumed,  in  support  of  the  judgment  against 
the  lands  for  taxes,  that  the  advertisement  and  certificate  of  publication 
were  sufficient. 

3.  Same — presumption  as  to  filing  list.  In  the  absence  of  anything 
in  the  record  showing  the  contrary,  it  will  be  presumed  that  the  collector,  on 
an  application  for  judgment  against  delinquent  lands,  did  his  duty,  and 
filed  the  delinquent  list  in  proper  time,  as  required  by  law. 

4.  Same— judgment.  A  judgment  that  certain  lands  be  sold  for  the 
amount  of  taxes  assessed  against  them,  amounts  to  a  finding  of  the  taxes  due 
on  each  tract,  and,  being  substantially  in  the  prescribed  form,  is  sufficient 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  Stephen  P.  Moore,  for  the  appellant. 

Mr.  A.  Sample,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  application  to  the  county  court  of  Ford  county, 
by  the  county  collector,  to  obtain  judgment  and  an  order  of 
sale  of  delinquent  lands  for  the  taxes  of  1874.  An  appeal 
was  taken  to  the  circuit  court,  and  judgment  given  for  the  sale 
of  the  lands  for  the  taxes,  from  which  judgment  this  appeal  is 
taken. 

The  contestant,  James  Mix,  filed  in  the  court  below  thirty- 
six  objections  to  the  entry  of  judgment,  asserting  a  non-com- 
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pliance  with  the  various  provisions  of  the  statute  in  relation 
to  the  assessment  and  collection  of  taxes. 

The  bill  of  exceptions  shows  that  the  plaintiff  gave  in  evi- 
dence, '-The  Paxton  Record,"  showing  publication  of  the  delin- 
quent list,  with  certificate  and  list  of  delinquent  lands  filed  by 
the  county  collector,  with  his  affidavit,  required  by  the  statute, 
and  that  this  was  all  the  evidence  offered  by  either  party. 

It  is  insisted  that  the  evidence  was  not  sufficient  to  sustain 
the  judgment;  that  it  was  incumbent  on  the  appellee  to  prove 
that  there  had  been  a  compliance  with  all  the  various  provis- 
ions of  the  statute,  which  the  objections  alleged  had  not  been 
complied  with.'  This  is  fully  met  by  the  decision  in  Durham 
v.  The  People,  67  111.  414,  that  the  collector's  report  of  the 
list  of  delinquent  lands  makes  a  prima  facie  case,  and  that 
judgment  is  to  be  entered  upon  it  unless  good  cause  be  shown 
why  it  should  not  be;  that  it  is  for  the  contestant  to  make  his 
matters  of  objection  appear. 

It  is  objected  that  the  record  fails  to  show  any  sufficient  ad- 
vertisement giving  notice  of  the  intended  application,  or  certifi- 
cate of  publication.  The  clerk  certifies  that  the  newspaper  has 
been  lost. 

As  the  bill  of  exceptions  states  that  the  paper  showing  pub- 
lication of  the  delinquent  list,  with  certificate,  was  given  in 
evidence,  we  will,  in  support  of  the  judgment,  presume  the 
advertisement  and  certificate  of  publication  to  have  been  suffi- 
cient. 

It  is  said  it  does  not  appear  that  the  collector  filed  with  the 
county  clerk  the  list  of  delinquent  lands  five  days  before  the 
commencement  of  the  term,  as  required  by  section  188  of  the 
Revenue  Act.  The  presumption  of  the  law  is,  that  the  col- 
lector performed  his  duty  in  this  respect.  Atkins  v.  Hinman, 
2  Gilm.  450;  Jackson  v.  Cummings,  15  111.  451. 

It  is  objected  that  the  judgment  varies  from  "the  prescribed 
form  in  the  statute.  According  to  such  form,  judgment  is 
entered  against  the  lands  for  the  taxes,  and  then  follows  an 
order  for  their  sale  for  the  taxes.  Here,  there  is  an  omission 
of  judgment,  in  form,  against  the  lands,  and  only  an  order  that 
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the  lands  be  sold  for  the  amount  of  taxes  assessed  against  each 
separate  tract.  This  amounts  to  a  determination  of  what  was 
the  amount  of  taxes  due  upon  each  tract,  and  an  order  of  sale 
of  it  for  their  payment. 

The  provision  of  the  statute  is,  that  the  judgment  shall  be 
substantially  in  the  prescribed  form.  We  regard  the  judgment 
here,  as  substantially  in  the  prescribed  form,  and  as  sufficient. 
Adjudging  costs  against  the  contestant  is  sanctioned  by  Dur- 
ham v.  The  People,  supra. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Almon  B.  Ives 

v. 

Walter  Vanscoyoc,  use,  etc. 

1.  Bill  of  exceptions — what  it  should  contain — presumption.  Where 
the  bill  of  exceptions  shows  the  fact  that  the  court  gave  instructions  asked 
by  a  party,  but  does  not  set  them  out,  this  court  can  not  say  there  is  error  in 
refusing  others  which  are  preserved,  as  those  given  may  have  comprised  the 
substance  of  those  refused. 

2.  But  where  the  bill  of  exceptions  contains  instructions  refused  by  the 
court,  and  makes  no  allusion  to  any  instructions  except  those  refused,  this 
court  can  not  presume  others  were  given  embodying  the  substance  of  those 
refused. 

3.  Garnishment — unsettled  partnership  account.  Unsettled  partnership 
accounts  can  not  be  adjusted  in  a  garnishee  proceeding.  When  one  partner 
is  garnisheed  as  the  debtor  of  his  co-partner,  all  unsettled  partnership  claims 
and  accounts  will  be  excluded  from  the  consideration  of  the  jury. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Bloomfield,  Pollock  &  Campbell,  for  the  plaintiff 
in  error. 

Messrs.  Stevenson  &  Ewing,  for  the  defendant  in  error. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Appellees  having  a  judgment  against  Walter  Vanscoyoc, 
caused  a  writ  of  execution  to  be  issued  thereon  and  levied  on 
his  undivided  interest  in  a  certain  building  used  as  a  grain 
elevator,  and  the  machinery  and  tools  therewith  connected. 
Appellant  applied  for  and  obtained  from  the  proper  court,  a 
temporary  writ  of  injunction,  restraining  the  sheriff  from  sell- 
ing the  property  levied  on  to  satisfy  the  writ  of  execution,  upon 
the  ground  that  he  was  the  sole  owner  of  the  property,  and 
that  Walter  Vanscoyoc  had  no  interest  therein  when  the  judg- 
ment, to  satisfy  which  the  levy  was  made,  was  rendered;  and 
this  injunction,  on  final  hearing  in  the  court  from  which  it  was 
issued,  was  decreed  to  be  perpetual.  The  sheriff  thereupon 
returned  the  execution,  "nulla  hona"  and  appellees  took  the 
necessary  preliminary  steps  and  caused  appellant  to  be  sum- 
moned as  garnishee. 

Interrogatories  were  filed  by  appellees,  to  which  appellant 
made  answer  that  he  was  in  no  manner  indebted  to  Walter 
Vanscoyoc,  at  the  time  the  writ  was  served.  Issue  was  taken 
by  appellees  on  this  answer,  and  the  question  was  submitted 
to  a  jury,  who  returned  a  verdict  that  defendant  was  indebted 
to  Walter  Vanscoyoc,  at  the  time  the  writ  was  served,  in  the 
sum  of  $419.61.  Motion  for  new  trial  was  made  by  appellant, 
and  overruled  by  the  court,  and  judgment  was  given  in  con- 
formity with  the  verdict.  Subsequently,  appellees  obtained 
leave  and  amended  their  affidavit;  and  the  defendant  likewise 
obtained  leave,  and  amended  his  answer  to  the  interrogatories, 
by  denying  that  the  execution  was  properly  returned,  "no 
property  found,"  and  setting  up  that  the  return  thereon  shows 
that  Walter  Vanscoyoc  had  property  subject  to  execution, 
which  was  duly  levied  upon,  and  not  disposed  of  before  he 
was  summoned  as  garnishee. 

It  was  proved  on  the  trial,  that  appellant  and  Vanscoyoc, 
by  agreement,  built  a  grain  elevator  at  Arrowsmith,  in  McLean 
county,  on  land  owned  by  the  railroad  company  for  right  of 
way,  in  which  they  were  equal  partners,  and  which  they  ope- 
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rated  as  such  for  a  short  time.  Mutual  claims  of  indebted- 
ness were  incurred,  the  particulars  of  which  it  is  unnecessary 
to  state;  and,  in  May,  1872,  they  had,  or  attempted  to  have,  a 
settlement.  Appellant  claims,  and  so  testified  as  a  witness, 
that  they  did  settle,  and  that  he  became  the  owner  of  all  the 
partnership  property;  that  there  was  a  balance  due  him  from 
Vanscoyoc,  of  $563.98,  which  was  to  be  applied  in  payment 
for  the  engine,  which  appellant  was  to  have,  and  if  the  engine 
was  worth  more  than  that  amount,  appellant  was  to  pay  Van- 
scoyoc the  difference. 

Vanscoyoc  testified  that  they  had  no  settlement,  and  claimed 
that  he  was  still  the  owner  of  one-half  of  the  elevator  and  en- 
titled to  one-half  of  the  profits  of  the  business;  and  also  claimed 
that  appellant  was  largely  indebted  to  him.  Five  witnesses 
testified,  on  behalf  of  appellees,  as  to  the  value  of  the  engine 
at  the  time  of  the  settlement  claimed  by  appellant,  fixing  it, 
variously,  at  sums  ranging  from  $1000  to  $1500.  Seven  wit- 
nesses testified,  at  the  instance  of  the  appellant,  on  the  same 
subject,  fixing  the  value  at  sums  varying  from  $400  to  $450. 

The  following  instructions  were  asked  by  appellant  and  re- 
fused by  the  court;  to  which  proper  exception  was  taken  to 
bring  the  ruling  before  us  for  review: 

"  1.  If  the  jury  find  that  the  evidence  in  relation  to  the 
value  of  the  engine  preponderates  in  favor  of  the  defendant, 
then  as  to  that  issue  the  jury  should  find  for  the  defendant,  and 
iix  the  value  of  the  engine  at  the  amount  it  was  worth,  as 
shown  by  a  preponderance  of  the  evidence. 

"2.  If  the  jury  believe,  from  the  evidence,  that  Walter 
Vanscoyoc  and  the  defendant  made  an  agreement  to  construct 
an  elevator,  to  be  owned  jointly  by  them,  and  to  run  the  same 
and  share  equally  the  proceeds,  then  they  were  partners  as  to 
the  running  of  such  elevator;  and  unless  the  accounts  for  such 
proceeds  have  been  settled  between  said  partners  they  can  not 
be  allowed  by  the  jury  in  this  proceeding. 

'•3.  If  the  jury  believe,  from  the  evidence,  that  Wal- 
ter Yanscoyoc  and  the  defendant  made  a  settlement  of  the 
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accounts  between  them  in  relation  to  the  elevator,  then  even 
though  there  may  have  been  mistakes  in  such  settlement,  and 
items  omitted  therefrom  by  mistake,  yet  such  mistakes  can 
not  be  corrected  in  this  proceeding,  and  can  only  be  corrected 
by  a  proceeding  in  chancery. 

"  4.  The  court  instructs  the  jury,  that  unsettled  partner- 
ship accounts  can  not  be  settled  in  this  proceeding,  and  if  the 
jury  believe,  from  the  evidence,  that  all  the  accounts  or  claims 
ofTered  in  evidence  are  unsettled  partnership  accounts  between 
Walter  Yanscoyoc  and  the  defendant,  then  the  jury  should 
find  for  the  defendant;  or,  if  any  part  of  said  claims  are  such 
unsettled  partnership  accounts,  they  will  disallow  all  such 
as  they  believe,  from  the  evidence,  are  unsettled  partnership 
accounts  between  said  Yanscoyoc  and  the  defendant." 

The  point  is  made,  by  the  counsel  for  appellees,  in  answer  to 
the  error  assigned  on  this  ruling,  that  the  bill  of  exceptions 
does  not  preserve  the  instructions  which  were  given  on  either 
side,  nor  does  it  state  that  the  refused  instructions  were 
the  only  instructions  asked  by  appellant,  and,  therefore,  on 
the  authority  of  Truesdale  v.  Ford,  37  111.  210,  and  Weyhrich 
v.  Foster,  48  111.  115,  we  can  not  know  whether  it  was  error 
to  refuse  the  instructions.  The  objection  to  this  position  is, 
in  those  cases  the  bills  of  exceptions  showed  that  instructions 
were,  in  fact,  given,  which  w^ere  not  incorporated  in  the  bills 
of  exceptions ;  and  that  those  refused  were  but  a  part  of  those 
asked. 

It  was  said,  in  the  last  named  case:  "  It  appears,  however, 
that  the  court  gave  a  part  of  the  instructions  asked  by  him 
(the  appellant),  and  those  thus  given  are  not  contained  in  the 
record,  non  constat  but  that  they  comprised  the  substance  of 
those  refused."  Here,  it  does  not  appear  that  any  instructions 
were  given.  No  allusion  is  made,  in  the  bill  of  exceptions,  to 
any  instructions,  except  those  refused.  Not  being  informed 
that  there  were  other  instructions,  there  is  nothing  for  us  to 
presume  as  embodying  the  substance  of  these. 

There  was  evidence  to  which  these  instructions  might  have 
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been  applicable;  and  they  seem  to  assert  correct  legal  princi- 
ples. It  is  undoubtedly  true,  as  contended  by  counsel  for  appel- 
lees, that  adopting  appellant's  version,  that  there  was  a  full 
and  final  settlement  of  the  partnership  transactions  between 
appellant  and  Yanscoyoc,  leaving  a  balance  of  $563.98  due  ap- 
pellant, and  that  appellant  was  to  take  the  engine,  and  pay 
Yanscoyoc  any  difference  there  might  be  between  the  $563.98 
and  the  value  of  the  engine,  the  only  question  of  fact  for  the 
jury  would  be  the  value  of  the  engine;  and  we  would  hardly 
be  justified  in  setting  their  verdict  aside  because  they  had 
estimated  it  of  greater  value  than  that  fixed  by  appellant's 
witnesses. 

But  from  what  are  we  to  determine  that  this  was  the  pro- 
cess by  which  the  jury  reached  the  conclusion  announced  in  their 
verdict?  Appellees  gave  evidence  to  prove  that  there  was  no  set- 
tlement between  appellant  and  Yanscoyoc,  and  that  appellant 
was  largely  indebted  to  Yanscoyoc  in  their  partnership  trans- 
actions. They  did  not  withdraw  this  evidence  from  the  jury, 
nor,  so  far  as  the  record  discloses,  inform  them- that  it  was  not 
to  be  considered  in  making  their  verdict;  and,  for  aught  that 
we  can  know,  it  may  have  induced  the  verdict  as  returned. 
At  all  events,  this  view  of  the  case  is  not  shown  to  have  been 
distinctly  and  fairly  presented  to  the  jury,  and,  therefore,  how- 
ever plausible  it  may  be,  in  itself,  we  can  not  assume  that  the 
jury  acted  on  it. 

As  the  record  before  us  is  made  up,  we  must  hold  the  court 
erred,  in  refusing  to  give  the  instructions  asked  by  appellant. 
Since  this  necessitates  a  reversal  and  a  new  trial,  it  is  unneces- 
sary to  discuss  the  effect  of  the  amendment  allowed  to  be 
made  to  appellant's  answer  to  the  interrogatories.  On  the 
next  trial,  the  answer  will  be  before  the  court  as  amended, 
and  it  will,  doubtless,  then  receive  such  consideration  as  it  de- 
serves. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  People,  for  use  of  John  Dolan, 

v. 

Hein-ey  S.  Herr  et  al. 

1.  Justice's  bond — remains  in  force  only  five  years  after  office  expires. 
Under  the  law  in  force  in  1866,  the  official  bond  of  a  justice  of  the  peace 
ceases  to  have  any  force  after  five  years  from  the  expiration  of  the  justice's 
term  of  office,  and  no  action  can  be  maintained  on  it  after  that  time. 

2.  Same — statute  not  one  of  limitation.  The  statute  making  bonds  of 
justices  of  the  peace  inoperative  and  void  after  a  certain  time,  while  in  the 
nature  of  a  statute  of  limitations,  is  not  such,  and  the  defense  may  be  availed 
of  without  being  specially  pleaded. 

3.  Statute — repeal — saving  rights.  The  repeal  of  a  statute,  when  it  is 
declared  that  it  shall  not  be  construed  to  affect  any  right  or  remedy  existing 
at  the  time  the  repealing  act  takes  effect,  will  have  no  effect  upon  a  prior 
cause  of  action. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  B.  D.  Lucas,  for  the  plaintiffs  in  error. 

Messrs.  Karr  &  Karr,  and  Messrs.  Powell  &  Hamilton, 
for  the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  upon  an  official  bond  of 
a  justice  of  the  peace,  against  the  justice  and  his  sureties,  to 
recover  money  collected  by  the  justice  in  his  official  capacity, 
which  he  had  neglected  and  failed  to  pay  over  as  required  by 
law. 

It  is  averred  in  the  declaration,  that  the  bond  was  executed 
on  the  5th  day  of  April,  1866,  and  was,  within  twenty  days 
after  the  election  of  Henry  S.  Herr  as  justice,  approved,  and 
became  the  official  bond  of  the  justice.  It  is  also  averred,  that 
the  money,  to  recover  which  this  action  was  brought,  was  col- 
lected by  the  justice  on  a  judgment  which  he  had  previously 
rendered,  on  the  21st  day  of  December,  1867. 
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To  the  declaration  the  defendants  interposed  a  general  demur- 
rer, which  the  court  sustained.  This  decision  is  assigned  for 
error,  and  it  is  the  only  question  presented  by.  the  record  for 
determination. 

It  will  be  observed  that,  under  the  statute,  the  office  of  the 
justice  expired  in  April,  1870,  he  having  been  elected  for  four 
years.  Section  138,  of  chapter  59,  in  relation  to  Justices  and 
Constables,  in  force  at  the  time  this  bond  was  executed,  pro- 
vides that  all  bonds  given  by  justices  of  the  peace  and  con- 
stables shall  remain  in  force  five  years  after  the  expiration  of 
their  respective  terms  of  office.  This  action  was  not,  however, 
brought  until  the  22d  dav  of  Julv,  1875,  more  than  five  tears 
after  the  term  of  office  for  which  the  justice  had  been  elected, 
as  appeared  upon  the  face  of  the  declaration  itself. 

It  is  apparent  that  an  action  could  not  be  maintained  against 
the  justice  of  the  peace,  and  his  sureties  on  the  official  bond 
of  the  justice,  for  the  reason  that  the  law  which  provided  for 
its  creation,  and  under  which  it  was  executed,  has  provided,  in 
terms  so  plain  and  obvious  as  to  not  admit  of  discussion,  that 
at  the  time  the  action  was  brought  the  bond  was  not  in  force. 
If  it  was  not  in  force,  and  the  law  has  so  declared,  it  was  obli- 
gatory on  no  person,  without  vitality,  and  would  not  support  an 
action. 

But  it  is  said  by  the  plaintiffs  in  error,  that  the  section  of 
the  statute  referred  to  is,  in  effect,  a  statute  of  limitation,  and  it 
can  not  be  availed  of  by  demurrer,  but  must  be  specially 
pleaded,  and  in  support  of  this  view  we  have  been  referred  to 
GeUart  v.  Adams,  23  111.  397. 

It  is  true,  in  the  case  cited,  which  was  an  action  to  recover 
a  penalty  for  cutting  timber,  it  was  held  that  a  demurrer  would 
not  lie  to  the  declaration;  that  in  an  action  on  a  penal  statute, 
to  make  the  statute  of  limitations  available  as  a  bar,  it  must 
be  specially  pleaded. 

We  entertain  no  doubt  of  the  correctness  of  the  rule  there 
announced,  but  it  has  no  application  to  the  case  under  consid- 
eration. This  is  an  action  brought  upon  a  bond  which  the 
statute  declares  not  to  be  in  force. 
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While  the  act  may  be  said  to  be  in  the  nature  of  a  statute 
of  limitations,  yet  it  is  not  a  statute  of  that  character  as  the 
term  is  ordinarily  used  and  applied.  The  act  does  not  provide 
that  no  action  shall  be  brought  upon  the  bond  after  a  certain 
time,  as  statutes  of  limitations  usually  do,  but  it  in  effect  de- 
clares, that  after  a  certain  period  the  bond  shall  be  void. 

The  distinction  between  the  case  cited  and  the  one  under  dis- 
cussion is  so  obvious,  that  further  comment  does  not  seem 
necessary. 

It  is,  however,  claimed,  that  this  action  may  be  maintained 
under  the  last  clause  of  the  section  of  the  statute  cited  supra, 
which  provides  that  where,  by  law,  a  justice  shall  be  authorized 
or  required  to  complete  any  business  or  perform  any  duties 
growing  out  of  business  commenced  and  in  his  hands  previous 
to  going  out  of  office,  the  bond  shall  apply  to  such  cases  until 
such  business  is  concluded.  The  paying  over  of  the  money,  it 
is  said,  is  such  business  as  a  justice  is  authorized  or  required 
by  law  to  perform. 

The  obvious  intent  and  meaning  of  the  statute  was  to  em- 
brace  such  business  as  was  commenced  and  unfinished,  but  it 
could  have  no  application  to  the  money  sued  for  in  this  case. 
When  the  justice  collected  the  money  sued  for,  the  law  re- 
quired and  it  was  his  duty  to  pay  it  over  immediately  to  the 
owner.  If  he  failed,  he,  together  with  his  sureties,  became 
liable.  When  he  went  out  of  office,  there  was  nothing  unfin- 
ished about  the  business.  The  business  with  which  he  was 
entrusted  by  the  plaintiffs  in  error  was  to  collect  a  certain 
amount  of  money.  This  he  did,  and  the  business  was  ended 
and  finished. 

Plaintiffs  in  error  claim  that  section  138,  of  chapter  59, 
before  referred  to,  was  repealed  by  "An  act  to  provide  for  the 
election  of  justices  of  the  peace  and  constables,"  approved 
April  1,  1872.  But  upon  an  examination  of  the  repealing  sec- 
tion, it  will  be  found  that  the  last  clause  declares:  "This  sec- 
tion shall  not  be  construed  to  affect  any  right  or  remedy 
existing  at  the  time  this  act  takes  effect."  It  will  be  remem- 
bered that  this  money  was  collected  in  1867.      The  right, 
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therefore,  to  collect  the  money  from  the  justice,  and  the  rem- 
edy to  enforce  that  right,  had  existed  from  1867  down  to  the 
time  the  act  of  1872  went  into  force.  Such  being  the  case,  the 
act  of  1872  did  not  change  or  affect  either. 

The  demurrer  to  the  declaration  was  properly  sustained,  and 
the  judgment  will  be  affirmed. 

Judgment  affirmed. 


Aaron  W.  Hall  et  aL 

v. 

John  L.  Beveridge,  Governor,  etc. 

County  board — -power  to  fix  salary  of  county  officers.  Full  power  is  given 
to  county  boards  to  fix  the  compensation  of  county  officers,  and  the  sums 
named  in  section  10,  article  10,  of  the  constitution,  in  respect  to  the  several 
classes  of  counties,  is  the  maximum,  and  not  the  minimum.  The  hoard  in 
a  county  having  a  population  exceeding  30,000  and  under  50,000,  may  law- 
fully fix  the  salary  of  the  clerk  of  the  circuit  court  at  $1500,  and  that  officer 
must  pay  all  fees  received  in  excess  of  that  sum  and  certain  other  lawful 
disbursements,  into  the  county  treasury. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  in  the  name  of  the 
Governor  of  the  State,  for  the  use  of  the  people  of  the  State 
of  Illinois,  upon  the  official  bond  of  Hall,  clerk  of  the  circuit 
court  of  Stephenson  county. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellants. 

Mr.  J.  S.  Cochran,  and  Mr.  E.  P.  Barton,  for  the  Governor. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  upon  the  official  bond  of  the 
clerk  of  the  circuit  court  of  Stephenson  county,  against  Aaron 
W.  Hall,  the  clerk,  and  the  sureties  upon  his  bond. 
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The  breach  assigned  was,  a  failure  to  pay  over  a  portion  of 
the  moneys  received  by  him  as  fees,  in  excess  of  certain  lawful 
disbursements  and  of  the  sum  of  $1500,  which  amount  had 
been  fixed  by  the  board  of  supervisors  of  that  county  as  the 
salary  of  that  office. 

The  bond  was  executed  on  the  20th  day  of  November,  1872, 
and  approved  and  filed  November  27th,  1872. 

On  the  7th  of  November,  1872,  the  board  of  supervisors  of 
that  county  fixed  the  amount  of  the  salary  of  the  clerk.  The 
term  of  the  circuit  clerk,  as  alleged  in  the  declaration,  began 
on  the  first  Monday  of  December,  1872. 

To  this  action  defendant  pleaded  that,  at  the  time  of  such 
fixing  of  his  salary,  the  county  contained  more  than  30,000 
inhabitants  and  not  exceeding  50,000  inhabitants,  and  has  so 
since  continued,  and  that  the  board  had  no  lawful  authority  to 
fix  the  salary  at  less  than  $2000,  and  hence  the  action  of  the 
board  was  void. 

To  this  plea  the  plaintiff  demurred.  .  The  court  sustained 
the  demurrer  to  the  plea,  and  gave  judgment  for  the  plaintiff, 
and  defendants  appeal. 

It  is  insisted  that,  by  the  proper  construction  of  section  10 
of  article  10  of  the  constitution  of  1870,  a  minimum  of  $2000 
is  fixed  for  the  clerk  of  counties  having  more  than  30,000  in- 
habitants, and  not  exceeding  50,000. 

The  section  referred  to  is  in  these  words:  "The  county 
board,  except  as  provided  in  section  9  of  this  article,  shall  fix 
the  compensation  of  all  county  officers,  with  the  amount  of 
their  necessary  clerk  hire,  stationery,  fuel  and  other  expenses; 
and  in  all  cases  where  fees  are  provided  for,  said  compensation 
shall  be  paid  only  out  of,  and  shall  in  no  instance  exceed,  the 
fees  actually  collected.  They  shall  not  allow  either  of  them 
more,  per  annum,  that  $1500  in  counties  not  exceeding  20,000 
inhabitants;  $2000  in  counties  containing  20,000  and  not  ex- 
ceeding 30,000  inhabitants;  $2500  in  counties  containing  30,- 
000  and  not  exceeding  50,000  inhabitants;  $3000  in  counties 
containing  50,000  and  not  exceeding  70,000  inhabitants;  $3500 
in  counties  containing  70,000  and  not  exceeding  100,000  in- 
9— 81st  III.      * 
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habitants,  and  $4000  in  counties  containing  over  100,000  and 
not  exceeding  250,000  inhabitants;  and  not  more  than  $1000 
additional  compensation  for  each  additional  100,000  inhabit- 
ants: Provided^  that  the  compensation  of  no  officer  shall  be 
increased  or  diminished  during  his  term  of  office.  All  fees  or 
allowances  bj  them  received,  in  excess  of  their  said  compensa- 
tion, shall  be  paid  into  the  county  treasury." 

No  minimum  is  imposed  by  the  express  words  of  the  sec- 
tion, and  we  find  nothing  in  the  section  from  which  it  can 
properly  be  regarded  as  implied.  Full  power  to  fix  the  com- 
pensation of  county  officers  is  given  to  the  county  board,  with 
certain  limitations  expressed  in  the  section.  We  find  nothing 
in  these  limitations  forbidding  the  fixing  of  the  salary  of  this 
clerk  at  $1500. 

The  demurrer  was  properly  sustained.     The  judgment  must 

be  affirmed. 

Judgment  affirmed. 


James  H.  Roberts 


George  R.  H.  Hughes  et  al. 

1.  Judicial  sale — caveat  emptor.  The  maxim  caveat  emptor  applies  in 
a  judicial  sale,  and  where  no  fraud  has  been  practiced,  and  no  misrepresenta- 
tions made  as  to  the  condition  of  the  title,  if  loss  ensues  the  purchaser  must 
bear  it. 

2.  Same — incumbrance  on  property  no  ground  for  avoiding  sale.  In  the 
absence  of  fraud  and  misrepresentation  in  procuring  the  levy  of  an  execu- 
tion upon  land  which  is  incumbered,  or  its  sale,  the  sale  to  the  execution 
creditor  in  satisfaction  of  his  demand,  is  valid,  and  equity  will  not  set  it 
aside  at  his  instance,  even  though  the  property  is  not  worth  enough  to  satisfy 
both  the  judgment  and  the  prior  incumbrance. 

3.  Execution — equity  of  redemption  liable  to  levy.  The  equity  of  red  erup- 
tion of  a  mortgage  on  real  estate  is  subject  to  levy  and  sale  on  execution  in 
the  same  manner  as  unincumbered  property,  and  the  purchaser  acquires  the 
same,  subject  to  the  incumbrances.  It  will  be  presumed  he  deducts  from 
the  price  he  is  willing  to  bid,  the  amount  of  such  previous  incumbrances. 
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4.  Chancery — relief  against  party'' s  own  negligence.  A  court  of  equity 
will  not  relieve  a  party  from  the  results  of  his  own  negligence  when  the 
channels  of  information  are  open  to  him,  and  no  fraud  or  deception  is  prac- 
ticed upon  him. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  "W.  Farwell,  Judge,  presiding. 

This  was  a  bill  in  chancery  by  James  H.  Roberts,  for  him- 
self and  others,  creditors  of  the  appellee  Hughes,  against 
Hughes,  Jacob  Hall  Pleasants,  and  Richard  H.  Pleasants^  to  set 
aside  a  levy  and  sale  of  real  estate  on  execution  and  to  compel 
the  execution  of  a  power  in  trust,  alleged  to  have  been  created 
by  Hughes  for  the  benefit  of  appellant  and  his  other  creditors. 
The  court  below  sustained  a  demurrer  to  the  bill. 

Mr.  W.  C.  Gotjdy,  for  the  appellant. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the  ap- 
pellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

Unless  the  levy  and  sale  under  the  execution  issued  on  the 
judgment  in  favor  of  Gookins  and  Roberts  against  Hughes,  can 
be  set  aside,  complainant  can  have  no  standing  in  a  court  of  chan- 
cery, no  matter  what  construction  may  be  given  to  the  instru- 
ment of  the  24th  of  October,  1873,  executed  by  Hughes  to 
Pleasants,  whether  it  be  declared  a  simple  power  of  attorney, 
revocable  at  the  election  of  the  maker,  or  a  power  of  attorney 
coupled  with  an  interest  in  the  land  itself  upon  which  it  was 
to  operate,  and  therefore  irrevocable.  We  are,  however,  of 
opinion  that  by  no  fair  construction  did  that  instrument  pass 
the  interest  of  the  judgment  debtor  in  the  property  to  Pleas- 
ants. He  then  had  an  equity  of  redemption  in  the  property, 
and  that  he  still  had,  notwithstanding  the  execution  of  the 
power,  whatever  it  was. 

So  long  as  that  judgment  remains  satisfied  it  is  clear  com- 
plainant can  have  no  interest  in  what  he  alleges  is  a  trust 
created  in  favor  of  creditors  of  Hughes  by  that  instrument,  what- 
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ever  it  may  be.  Preliminary,  therefore,  to  all  others  is  the 
question,  whether  any  cause  exists  for  setting  aside  the  levy  and 
sale  made  on  the  execution,  and  declaring  the  satisfaction 
entered  null  and  void,  as  having  been  induced  by  the  fraudu- 
lent concealment  of  the  trust  in  favor  of  creditors. 

The  execution  was  levied  upon  certain  real  estate,  upon 
which  the  judgment  debtor  had  previously  given  a  mortgage 
to  the  Connecticut  Mutual  Life  Insurance  Company,  to  secure 
a  sum  of  money  by  him  borrowed  of  that  company.  At  the 
sheriff's  sale  complainant  became  the  purchaser  of  the  prop- 
erty for  the  full  amount  of  his  debt,  interest  and  costs,  in  sat- 
isfaction of  the  judgment.  It  stands  admitted  the  property  is 
not  of  sufficient  value  to  pay  the  debt  to  the  insurance  com- 
pany, and  the  amount  bid  upon  it  by  complainant.  But  it  is 
not  perceived  how  that  fact  can  change  the  decision.  Under 
our  statute  the  equity  of  redemption  which  the  mortgagor  has 
in  the  premises,  is  subject  to  levy  and  sale  on  execution,  in 
precisely  the  same  manner  as  unincumbered  real  estate.  That 
is  what  complainant  obtained  by  his  purchase  in  this  case,  and 
it  will  be  understood  he  bought  the  property  subject  to  all  the 
burdens  upon  it,  and  deducted  from  the  price  he  was  willing 
to  pay  the  amount  of  the  previous  incumbrances. 

According  to  the  principle  established  by  the  former  decis- 
ions of  this  court,  the  purchaser  acquires  the  property  subject 
to  prior  incumbrances,  and  the  amount  bid,  if  accepted,  be- 
comes a  satisfaction  of  the  execution  to  that  extent.  Finley 
v.  Thayer,  42  111.  350;  Vanscoyoc  v.  ITimler,  77  111.  151. 
Hence,  in  the  absence  of  fraud  and  misrepresentation  in  pro- 
curing the  making  of  the  levy  and  sale,  such  sales  are  valid, 
and  equity  will  not  assume  to  set  them  aside  at  the  election 
of  the  buyers.  The  maxim  caveat  emptor  applies,  and  where 
no  fraud  has  been  practiced  and  no  misrepresentations  made  as 
to  the  condition  of  the  title,  if  loss  ensues  the  purchaser  must 
bear  it. 

In  the  case  at  bar  there  is  no  pretense  the  execution  debtor 
practiced  any  deception  upon  complainant,  which  influenced 
him  to  make  the  levy  upon  the  property  in  question,  or  to  buy 
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at  that  sale.  So  far  as  anything  appears  in  this  record  it  was 
his  own  voluntary  act  in  the  exercise  of  his  own  judgment  in 
the  matter.  The  incumbrance  was  of  record,  and  it  will  be  pre- 
sumed he  was  conversant  with  it,  and,  with  a  full  knowledge 
of  its  existence,  chose  to  buy  the  property  with  its  burdens. 

It  is  charged  complainant  would  not  have  purchased  the 
property  incumbered  as  it  was,  for  the  amount  of  his  judg- 
ment, interest  and  costs,  had  he  known  of  the  existence  of  the 
instrument  which  he  alleges  operated  as  a  conveyance  of  the 
property  in  trust,  for  the  benefit  of  creditors.  It  was  upon 
record  in  the  proper  office  in  the  county  where  the  land  is  sit- 
uated, before  either  the  levy  or  sale,  and  if  he  did  not  know  its 
contents,  it  was  his  own  fault.  The  law  made  it  his  duty  to 
examine  the  records  before  buying  at  his  sale.  It  was  so  de- 
clared in  Ycmscoyoc  v.  Kimler.  Whether  he  had  actual 
notice  or  not,  he  had  constructive  notice  of  all  that  appeared 
upon  the  record,  and  had  he  pursued  the  inquiry  he  could  have 
become  acquainted  with  the  exact  condition  of  the  title. 
Equity  will  not  relieve  him  from  the  result  of  his  own  negli- 
gence in  this  regard.  The  channels  of  information  were  open 
to  him ;  it  was  his  privilege  to  be  fully  informed,  so  that  he 
could  bid  understandingly  at  the  sale.  Whatever  loss,  if  any, 
has  ensued,  must  be  attributed  to  his  want  of  diligence,  against 
which  he  can  not,  with  any  propriety,  invoke  the  interposition 
of  a  court  of  equity. 

This  view  being  conclusive  of  the  whole  case,  we  have  not 
deemed  it  necessary  to  enter  upon  the  consideration  of  the 
other  branch  of  the  case  that  has  been  so  elaborately  discussed. 

The  decree  will  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Dickey:  I  can  not  concur  in  this  opinion.  It 
is  my  opinion  that  the  judgment  debtor  had  no  title  at  the 
time  of  the  levy  and  sale,  and  therefore  the  sale  should  be  set 
aside. 
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Samuel  P.  Mooney 
v. 

The  People  of  the  State  of  Illinois. 

1.  Recognizance — discrepancy  in  date  and  approval.  A  discrepancy  in 
the  date  of  a  recognizance  taken  by  a  sheriff  for  a  party's  appearance  to 
answer  an  indictment,  and  of  its  approval,  as,  where  the  latter  is  one  day 
prior  to  the  date  of  the  instrument,  is  unimportant,  as  it  becomes  a  record 
only  from  the  time  it  is  filed  in  the  clerk's  office. 

2.  Same — recital  of  indictment.  A  recognizance  which  states  that  an 
indictment  had  been  found  by  the  grand  jury  of  the  proper  county,  and 
that  the  court  required  a  bond  for  the  appearance  of  the  defendant,  is  sub- 
stantially good.  An  omission  to  state  the  day,  year  and  term  at  which  the 
indictment  was  found,  is  of.  no  importance. 

3.  Same — misdescription  of  offense.  It  is  no  valid  objection  to  a  recogni- 
zance, that  it  recites  the  finding  of  an  indictment  for  larceny  only,  when, 
in  fact,  it  was  for  burglary  and  larceny.  If  it  binds  the  defendant  also  to 
abide  the  order  and  judgment  of  the  court,  and  not  depart  the  same  without 
leave,  this  will  require  the  accused  to  appear  and  answer  any  other  charge 
that  may  be  preferred. 

4.  Same — mistake  as  to  date  of  first  day  of  term.  If  the  undertaking  in 
a  recognizance  in  a  criminal  case  is  for  the  appearance  of  the  accused  on 
the  first  day  of  the  next  term  of  the  court,  a  mistake  as  to  the  day  of  the 
month  is  immaterial,  as  he  must  take  notice  of  the  day  on  which  the  term 
commences. 

5.  Same — wlio  may  object.  Where  the  blanks  in  a  printed  form  of  re- 
cognizance are  filled  up  by  a  party  to  it,  he  can  not  object  to  any  insuffi- 
ciency arising  from  the  filling  of  the  blanks,  even  though  the  objection  be 
substantial  in  its  character. 

6.  Same — proof  as  to  indictment.  The  production  of  an  indictment 
ag'ainst  A  and  B  is  proof  of  an  indictment  against  B,  in  a  scire  facias  upon 
a  recognizance  given  by  him.    The  indictment  is  several  as  to  each. 

7.  Pleading — nul  tiel  recognizance.  Nul  tiel  recognizance  is  not  a  proper 
plea  in  scire  facias  upon  a  recognizance.  The  action,  being  upon  a  record, 
is  fully  met  by  the  plea  of  nul  tiel  record. 

Writ  of  Error  to  the  Circuit  Court  of  Shelby  county;  the 
Hon.  Horatio  M.  Yandeveer,  Judge,  presiding. 

Mr.  J.  C.  EssiCKj  and  Messrs.  Moulton  &  Chaffee,  for  the 
plaintiff  in  error. 

Mr.  L.  B.  Stephenson,  State's  Attorney,  for  the  People. 
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Mr.  Justice  Bkeese  delivered  the  opinion  of  the  Court: 

At  the  January  special  term,  1874,  of  the  Shelby  circuit 
court,  an  indictment  was  presented  against  Thomas  B.  Aber- 
nathy  and  John  Mooney,  for  burglary  and  larceny,  and  bail 
required,  by  order  of  the  court,  in  the  sum  of  two  hundred 
dollars  for  each  defendant. 

A  capias,  directed  to  the  sheriff  of  Christian  county,  was 
issued  against  the  defendants,  with  the  indorsement  of  bail, 
requiring  their  appearance  at  the  next  term  of  the  Shelby  cir- 
cuit court,  which  was  duly  served  by  arresting  John  Mooney. 
John  Mooney  thereupon,  with  S.  P.  Mooney,  the  plaintiff  in 
error,  appeared  before  the  sheriff  and  entered  into  a  recogni- 
zance, bearing  date  September  12,  1874,  conditioned  that,  "  if 
the  above  bound  en  John  Mooney  shall  personally  be  and  appear 
before  the  circuit  court  of  Shelby  county  on  the  first  day  of 
the  next  term  thereof,  to  be  holden  in  the  court  house  in  Shelby - 
ville,  on  the  second  day  of  October,  1874,  and  from  day  to  day 
thereafter  until  discharged  by  order  of  said  court,  then  and 
there  to  answer  to  the  said  People,  etc.,  on  the  said  indict- 
ment of  larceny,  and  then  and  there,  etc.,  otherwise,"  etc. 

This  recognizance  was  duly  taken  and  approved  by  the 
sheriff  of  Christian  county,  and  returned  to  the  clerk's  office 
of  the  circuit  court  of  Shelby  county,  and  there  by  him  filed 
on  the  15th  of  September,  1874,  and  thereby  made  a  record 
of  that  court. 

At  the  October  term,  1874,  the  defendant  failing  to  appear, 
this  recognizance  was  duly  estreated,  and  a  scire  facias  ordered 
to  issue  to  show  cause  why  final  judgment  and  execution 
should  not  be  had. 

On  November  19,  1874,  a  writ  of  scire  facias  was  duly 
issued,  and  served  upon  S.  P.  Mooney,  returnable  to  May  term, 
1875. 

At  the  May  term,  S.  P.  Mooney  appeared  and  pleaded  nul 
tiel  record  and  nul  tiel  recognizance,  on  which  issues  were 
made  up  and  tried  by  the  court  by  consent,  and  judgment 
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rendered  against  S.  P.  Mooney  for  the  amount  of  the  recogni- 
zance and  costs. 

To  reverse  this  judgment,  this  writ  of  error  is  prosecuted, 
and  various  errors  assigned,  none  of  which  do  we  consider  of 
any  force. 

The  first  objection  is,  that  the  recognizance  bears  date  Sep- 
tember 12,  1874,  and  is  certified  by  the  sheriff  as  taken, 
entered  and  approved  September  11,  1874,  one  day  before  its 
execution. 

The  recognizance  was  a  printed  form,  and  the  vacant  spaces 
filled  in,  evidently,  by  the  surety  in  the  bond,  this  plaintiff  in 
error.  He,  intentionally  or  otherwise,  inserted  the  wrong  date 
either  in  the  recognizance  or  in  the  officer's  approval,  but  this 
is  unimportant,  as  it  became  a  record  only  from  the  filing  in 
the  clerk's  office,  which  was  on  September  15,  1874.  The 
omission  in  the  bond  to  state  the  day,  year,  and  term  at  which 
the  indictment  was  found,  is  of  no  importance.  It  states  an 
indictment  had  been  found  by  the  grand  jury  of  Shelby  county, 
and  that  the  court  required  a  bond  for  the  appearance  of  the 
defendant.  The  bond  appears  to  have  been  filled  up  by  a  party 
to  it,  the  surety,  and  he  can  not  make  this  objection,  if  sub- 
stantial. It  is  enough  that  the  recognizance  recites  an  indict- 
ment had  been  found  against  John  Mooney  for  larceny.  But 
it  is  said  the  indictment  was  for  burglary  and  larceny,  and  the 
recognizance  is  to  answer  a  charge  of  larceny. 

It  was  said,  in  Chumasero  v.  The  People,  18  111.  406,  Garri- 
son v.  The  People,  21  ib.  535,  and  O'Brien  et  al.  v.  The 
People,  41  ib.  456,  it  was  unnecessary  to  aver  or  prove  that 
an  indictment  was  ever  found,  to  render  the  recognizors  liable 
on  a  default  by  the  principal.  The  condition  of  this  recogni- 
zance is  not  only  to  appear  and  answer  an  indictment  for  lar- 
ceny, but  to  abide  the  order  and  judgment  of  the  court,  and 
not  depart  the  same  without  leave.  This  bound  the  party  to 
be  and  appear  at  court,  and  remain  there,  to  answer  any  other 
charge  that  might  be  preferred,  which  is  one  of  the  objects  of 
a  recognizance.     O'Brien  et  al.  v.  The  People,  supra. 

It  is  objected  that  the  recognizance  named  the  second  day 
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of  October  as  the  first  day  of  the  next  term.  This  is  imma- 
terial. The  undertaking  is,  to  appear  on  the  first  day  of  the 
next  term,  whatever  date  that  may  be,  and  that  must  control. 
Every  person  is  bound  to  know  that  day,  at  his  peril. 

An  indictment  against  Abernathy  and  John  Mooney  was 
proof  of  an  indictment  against  the  latter,  to  which  the  law  re- 
quired him  to  answer,  and  was  several  as  to  him. 

We  perceive  no  error  in  this  judgment.  It  may  be  observed 
that  the  plea  of  nul  tiel  recognizance  was  not  a  proper  plea 
in  this  action.  The  action  being  upon  a  record,  it  was  fully 
met  by  the  plea  of  nul  tiel  record.  The  other  plea  is  super- 
fluous, and  is  not  good  pleading. 

For  the  reasons  given,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Paeteidge,  Wells  &  Co. 
v. 
Isaac  Chapman  et  al. 

1.  Notice — of  unrecorded  deed  by  possession.  The  actual,  open  and  vis- 
ible possession  of  land  by  a  grantee  is  equivalent  to  the  recording  of  his 
deed,  as  notice  of  his  rights  to  others. 

2.  Deed — of  its  delivery.  Where  a  party  executed  a  mortgage  on  real 
estate  to  a  person  who  was  not  present  by  himself  or  agent,  and  left  the  same 
for  record,  with  directions  when  recorded  to  be  sent  to  the  mortgagee  by 
mail,  which  was  done,  it  was  held,  there  was  no  delivery  before  the  time  it 
was  mailed. 

3.  Purchaser. — who  is  a  bona  fide  one.  Where  a  person  purchased  land 
without  notice  of  any  mortgage  thereon,  and  paid  the  principal  part  of  the 
price  and  gave  his  note  for  the  balance,  which  was  negotiated  by  the  payee 
so  as  to  cut  off  any  defense,  and  the  price  paid  was  a  full  and  fair  consider, 
ation,  it  was  held,  that  such  person  was  a  bonafide  purchaser,  and  as  such 
entitled  to  protection. 

4.  Recording  law.  The  doctrine  that  one  can  not  be  regarded  a  bona 
fide  purchaser  of  land  until  he  has  paid  the  full  amount  of  the  purchase 

— 
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Appeal  from  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

Messrs.  Blackwell  &  Kingsbury,  for  the  appellants. 

Mr.  E.  Lane,  for  the  appellees. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  Isaac  Chapman  executed  a  deed  to  Wm.  E. 
Baird,  and  also  a  mortgage  to  Partridge,  Wells  &  Co.,  on  the 
same  piece  of  land,  and  the  controversy  is  as  to  which  deed  is 
first  in  date  or  delivery,  or  whether  Baird  took  open,  visible 
possession  before  the  mortgage  was  filed  for  record.  The  deed 
to  Baird  bears  date  the  19th  day  of  March,  1872.  The  date 
was  first  written  the  18th,  but  that  was  erased  and  the  19th 
written  in  its  stead.     The  mortgage  bears  date  on  the  18th. 

The  justice  of  the  peace  who  wrote  the  deed  and  mortgage 
and  took  the  acknowledgment  of  each,  swears  that  the  deed  was 
made  on  the  18th,  and  was  executed  before  the  mortgage,  and 
that  he  called  Chapman's  attention  to  the  fact,  that  the  mort- 
gage embraced  a  part  of  the  land  he  had  conveyed  by  the  deed. 
Chapman  replied  that  it  did  not  matter,  as  the  mortgage  would 
stand  only  a  short  time.  Baird  swears  that  the  deed  was  exe- 
cuted and  delivered  to  him  on  the  18th,  and  his  wife's  father 
and  her  sister  both  swear  they  had  it  in  their  hands  and  read 
it  after  Baird  returned  home,  on  the  18th,  at  his  house.  On 
the  other  side,  Chapman  and  one  of  his  sons  swear  it  was  exe- 
cuted on  the  19th,  and  another  son  swears  that  Baird  told  him 
it  was  executed  on  the  latter  date. 

On  reading  this  evidence  we  are  strongly  impressed  with 
the  truth  of  the  evidence  that  the  deed  was  in  fact  executed 
and  delivered  on  the  18th.  The  justice  of  the  peace,  who 
has  the  best  means  of  knowing  all  the  facts  in  regard  to  the 
execution  of  both  instruments,  as  he  drew  and  took  the  ac- 
knowledgment to  both,  is  clear  and  distinct  in  his  statement, 
and  he  is  disinterested,  and  supported  by  the  evidence  of  two 
other  disinterested  witnesses,  whose  evidence  bears  the  impress 
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of  truth,  as  well  as  by  Baird  himself.  The  evidence  of  Chap- 
man is  positive,  and  so  is  that  of  his  son,  who  swears  that  the 
deed  was  made  on  the  19th,  but  he  does  not  explain  in  what 
manner  he  learned  the  fact;  whether  he  was  present  when  the 
instruments  were  made,  or  whether  he  learned  the  fact  from 
the  date  of  the  deeds,  or  otherwise.  Nor  does  the  other  son 
say  when,  where,  or  under  what  circumstances,  the  conversa- 
tion to  which  he  swears  was  had.  All  the  evidence  on  this 
point  considered,  we  are  clearly  of  opinion  that  there  is  a  deci- 
ded and  clear  preponderance  of  evidence  that  the  deed  was 
executed  on  the  18th,  and  before  the  mortgage.  It  is  so  deci- 
ded that  we  are  impelled  by  its  force  to  believe  that  it  has 
priority  in  its  execution. 

The  mortgage  was  delivered  by  Chapman  to  the  recorder  on 
the  23d  day  of  March,  1872,  to  be  recorded,  and  he  mailed  it, 
directed  to  Chapman,  on  the  26th,  after  spreading  it  on  the 
record.  It  was  received  by  Chapman  and  sent  to  the  mort- 
gagees in  New  York.  They  returned  it  to  Chapman  to  have 
it  executed  and  acknowledged  by  his  wife,  which  she  did,  and 
it  was  again  sent  to  the  mortgagees  by  Chapman.  It  was  thns 
spread  upon  the  record  and  filed  with  the  recorder  before 
Baird  had  his  deed  recorded.  This  is  claimed  to  give  the 
mortgagees  the  priority  of  claim  over  Baird,  under  the  record- 
ing acts.  But  to  this  it  is  answered,  that  Baird  removed  upon 
the  premises  in  controversy,  with  his  property  on  the  19th, 
and  with  his  family  on  the  20th  of  March,  three  days  before 
the  mortgage  was  filed  for  record.  On  carefully  considering 
all  the  evidence  on  that  question,  we  entertain  no  doubt  that 
he  was  in  full  and  complete  possession  of  this  land,  both 
by  his  property  and  his  family,  on  the  26th  of  March,  and 
before  the  mortgage  was  recorded.  The  preponderance  of  the 
evidence,  we  think,  clearly  establishes  this  fact. 

Then,  what  effect  did  his  taking  such  possession  have  upon 
the  rights  of  the  parties?  It  has  been  long  and  uniformly  held, 
that  the  entering  into  the  actual,  open  and  visible  possession 
of  the  land  conveyed,  by  the  grantee,  is  equivalent  to  the  re- 
cording of  his  deed.     See  the  case  of  Cabeen  v.  Breckenridge, 


14:0       Partkloge,  Wells  &  Co.  v.  Chapman  et  al.     [Jan.  T. 
Opinion  of  the  Court. 

48  111.  91,  and  the  cases  therein  cited.  This  case,  we  think, 
clearly  falls  within  the  rule  announced  by  those  cases,  and  is 
governed  by  them. 

Again,  it  appears  that  appellants  negotiated  and  arranged 
directly  with  Chapman  for  the  execution  of  this  mortgage, 
without  the  intervention  of  an  agent.  Hence  there  could  have 
been  no  delivery  of  the  mortgage  to  them  before  it  was  re- 
ceived by  them  by  mail,  and  sent  them  after  the  26th  of  March. 
Chapman  could  not  deliver  the  deed  to  himself  for  the  mort- 
gagees, nor  did  he  deliver  it  to  the  recorder  for  them.  On 
delivering  it  to  the  recorder  he  was  directed  to  return  it  to 
Chapman  by  mail,  which  he  did  on  the  26th  of  March.  Up  to 
this  time,  and  until  he  mailed  it  to  the  mortgagees,  some  time 
after  the  26th,  it  was  under  his  control,  and  not  that  of  appel- 
lants. It  then  follows,  that,  whether  Baird's  deed  was  first 
executed  or  not,  it  was  first  delivered  and  was  the  first  to  pass 
the  title.  Having  acquired  actual  possession  before  appel- 
lants' mortgage  was  delivered,  they  took  as  subsequent  pur- 
chasers, and  are  chargeable  with  notice  by  Baird's  prior 
possession  and  title.  So  that,  whether  Baird's  deed  was,  as  a 
matter  of  fact,  first  executed,  can  not  change  his  right  to  pro- 
tection. 

The  evidence,  we  are  satisfied,  shows  that  Baird  was  a  lona 
fide  purchaser  for  value.  He  did  not  have  notice  of  the  mort- 
gage. This,  we  think,  is  manifest  from  the  fact  that  he  did 
not  at  once  record  his  deed.  Had  he  been  apprised  of  the 
fact  he  would,  most  assuredly,  have  filed  it  for  record  before 
the  23d  of  March,  and  would  thus  have  put  the  question  at 
rest.  This  fact  speaks  volumes  against  the  theory  that  he  pur- 
chased with  notice.  Had  it  been  a  contrivance  to  defeat 
appellants'  mortgage,  we  can  not  but  believe  that  he  would 
have  hastened  to  place  his  deed  on  record  without  delay. 

He  also  seems  to  have  released  lands  in  Christian  county  to 
Chapman,  estimated  at  $1500,  and  gave  his  notes  for  $700,  of 
which  $200  had  been  paid,  and  the  balance  of  the  notes  Baird 
swears  he  had  learned  were  in  a  bank.  If  so,  it  may  be  safely 
inferred  that  they  had  been  negotiated  by  Chapman,  and  if  so, 
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then  he  had  received  the  full  consideration  for  the  sale  of  the 
land.  Nor  is  it  shown  that  the  price  paid  was  not  a  full  and 
fair  consideration  for  the  land. 

It  is  urged  that  a  person  can  not  be  considered  a  tona  fide 
purchaser  until  he  has  paid  the  full  amount  of  the  considera- 
tion. This  doctrine  has  no  application  under  our  recording 
laws,  and  even  if  it  could  be  so  held,  we  have  seen  that  the 
consideration  here  was  received  by  the  grantor,  and  it  would 
be  most  inequitable  to  compel  Baird  to  pay  the  outstanding 
notes  and  lose  his  land  likewise. 

In  any  view  we  have  been  able  to  take  of  the  case,  we  are 
unable  to  see  that  the  decree  of  the  court  below  does  not  do 
complete  justice  between  the  parties,  and  it  must  be  affirmed. 

Decree  affirmed. 


The  Toledo,  Wabash  and    Westeen  Railway  Co. 

v. ' 
The  People,  etc.,  for  use,  etc. 

Statute  construed — creating  penalty  against  railway  companies  and  ser- 
vants. The  intention  of  the  statute,  sections  52  and  53,  K.  S.  1874,  p.  810,  is,  to 
subject  the  engineer,  conductor  and  the  railway  corporation,  indifferently, 
to  the  fine  prescribed  of  not  less  than  $10  nor  more  than  $100,  for  obstructing 
highways,  by  stopping  trains  or  leaving  cars  standing  on  any  crossing,  and 
not  that  the  corporation  shall  be  liable  for  the  like  sum  for  which  the  en- 
gineer or  conductor  shall  have  been  convicted. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  Hay,  Greene  &  Littler,  for  the  plaintiff  in  error. 

Messrs.  Patten  &  Lanphier,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  suit  was  brought  to  recover  from  the  railway  company 
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certain  penalties,  for  alleged' violation  of  section  52  of  Revised 
Statutes  of  1874.     (Rev.  Stat.  1874,  p.  810.) 

Section  52  prohibits  all  railroad  corporations  from  obstruct- 
ing any  public  road  or  highway,  by  stopping  trains  or  leaving 
cars  standing  on  any  crossing  except  for  the  purpose  of  receiv- 
ing passengers,  etc. 

The  53d  section  provides  as  follows: 

"  Every  engineer  or  conductor  violating  the  provisions  of 
the  preceding  section  shall,  for  each  offense,  forfeit  the  sum  of 
not  less  than  $10  nor  more  than  $100,  to  be  recovered  in  an 
action  of  debt,  in  the  name  of  the  People  of  the  State  of  Illi- 
nois, for  the  use  of  any  person  who  may  sue  for  the  same,  and 
the  corporation  on  whose  road  the  offense  is  committed  shall 
be  liable  for  the  like  sum." 

The  plaintiff,  in  this  case,  sued  for  twenty-five  alleged  viola- 
tions of  the  above  section  52. 

The  question  raised  on  the  record  is  simply  one  of  the  con- 
struction of  the  act. 

It  is  contended,  on  the  part  of  the  plaintiff  in  error,  that — 
as  no  specific  sum  is  fixed  by  the  act,  but  the  engineer  or  con- 
ductor is  made  liable  for  the  sum  of  not  less  than  $10  nor 
more  than  $100,  and  the  corporation  is  made  liable  for  "  the 
like  sum  " — the  true  interpretation  is,  that  the  railroad  com- 
pany shall  be  liable  for  the  same  fine  inflicted  on  its  servant 
and  no  more;  that  this  is  required  to  satisfy  the  words 
"the  like  sum;"  that  they  refer  to  a  "sum  certain  —  an 
ascertained  amount  actually  adjudged  against  the  offending 
servant,  and  not  to  that  range  of  sums  embraced  between  the 
limits  of  the  fine  permitted  by  the  section;  that  the  standard 
by  which  the  liability  of  the  company  is  to  be  measured  can 
only  be  determined  by  the  conviction  of  the  servant  who,  in 
fact,  violates  the  law — and,  hence,  that  such  conviction  of  the 
servant  is  a  condition  precedent  to  the  conviction  of  the  com- 
pany, in  order  to  ascertain  "  the  like  sum,"  which  it  is  to  pay. 

After  an  attentive  consideration  of  the  argument  in  its  favor 
which  has  been  presented,  we  are  unable  to  accede  to  the  cor- 
rectness of  this  construction  of  the  statute.     The  intention  of 
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the  statute,  as  we  read  it,  is  to  subject  the  engineer,  conductor, 
and  the  corporation,  indifferently,  to  the  fine  prescribed  of  not 
less  than  $10  nor  more  than  $100,  for  a  violation  of  the  pro- 
visions of  the  act;  that  first  declaring  that  the  engineer  or 
conductor  should  forfeit  a  sum  of  not  less  than  $10  nor  more 
than  $100,  and  then  that  the  corporation  should  be  liable  "for 
the  like  sum,"  meant  no  more  than  that  the  corporation  should 
be  liable  for  the  like  sum  for  which  the  engineer  or  conductor 
was  liable;  and  not  that  the  corporation  should  be  liable  for 
the  like  sum  for  which  the  engineer  or  conductor  had  been 
convicted  and  adjudged  to  pay. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Indianapolis  and  St.  Louis  Eaileoad  Co. 

v. 

Herndon  &,  Vanduzen. 

•  _fa. 

1.  Trover — lies  against  carrier  or  warehouseman.  If  goods  are  shipped 
by  the  owner  by  rail  to  his  own  address,  and  the  agent  of  the  railway  com- 
pany delivers  the  same  to  an  unauthorized  person,  who  advances  the  freight 
only,  trover  will  lie  against  the  carrier,  although  he  may  afterwards  make 
arrangements  whereby  to  get  the  goods. 

2.  Carrier — liability  not  dependent  on  pre-payment  of  freight.  A  car- 
rier may  exact  payment  of  charges  for  carrying  goods  in  advance,  or  may 
transport  them  trusting  to  its  lien  and  the  mode  of  its  enforcement ;  and  if 
it  adopts  the  latter  course,  it  is  bound  to  the  same  measure  of  duty  in  carry- 
ing, storing  and  holding  for  the  consignee,  as  if  the  charges  had  been  pre- 
paid. 

3.  Same — lien,  how  enforced.  When  parties  ship  fruit  trees  to  a  point  to 
their  own  address,  as  consignees,  the  carrier,  neither  at  common  law  nor  by 
the  statute,  is  authorized  to  place  the  trees  in  the  hands  of  a  stranger,  with 
directions  to  him  to  sell  enough  of  them  to  pay  the  charges  of  transporta- 
tion, and  if  he  does  he  will  be  liable  in  trover  to  the  owners. 

4.  Same — not  excused  from  duty  by  owners  negligence.  The  negligence 
of  the  consignee  of  goods  to  call  for  the  same  and  pay  freight  within  a  rea- 
sonable time  after  they  reach  their  destination,  will  not  justify  the  carrier 


144:  I.  &  St.  L.  E.  E.  Co.  v.  Herndon-  et  at.     [Jan.  T. 

Statement  of  the  case. 

in  delivering  the  same  to  an  unauthorized  person,  or  to  a  person  in  violation 
of  the  written  directions  of  the  owner. 

5.  Negligence — to  prohibit  a  recovery.  The  negligence  of  a  plaintiff, 
which  will  prevent  a  recovery  for  an  injury  sustained  by  reason  of  the  de- 
fendant's negligence,  must  be  such  as  contributes  to  the  injury  complained 
of— in  other  words,  it  must  be  such  that,  by  the  usual  course  of  events,  the 
injury  would  result,  unless  without  the  intervention  of  other  agencies. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Herndon  &  Vanduzen  brought  trover  against  the  Indian- 
apolis and  St.  Louis  Eailroad  Company,  in  the  county  court  of 
Edgar  county,  for  the  value  of  certain  fruit  trees.  Judgment 
was  rendered  in  that  court  for  the  plaintiff  in  the  action,  for 
$174.55.  The  cause  was  appealed  to  the  circuit  court  of 
Edgar  county,  where  judgment  was  again  rendered  for  the 
plaintiff  for  the  same  amount,  from  which  this  appeal  is  pro- 
secuted. 

The  facts,  as  proved,  are,  briefly,  as  follows:  On  the  17th 
of  October,  1872,  Herndon  &  Yanduzen  shipped  from  Geneva, 
New  York,  three  boxes  of  fruit  trees,  to  their  own  address,  at 
Paris,  Illinois,  the  last  carrier  in  the  line  being  the  Indian- 
apolis and  St.  Louis  Eailroad  Company.  The  trees  had  been 
ordered  by  L.  T.  Fisher,  of  Paris,  Illinois,  and  a  bill  of  sale 
for  the  same  to  him  was  made  out  by  Herndon  &  Yanduzen, 
and  inclosed  in  a  letter  addressed  by  them  to  "  The  Express 
Agent  at  Paris,"  in  which  he  was  informed  of  their  shipment 
of  the  trees  to  their  address  at  Paris;  that  the  trees  were  sold 
to  Fisher,  but,  as  they  had  no  acquaintance  with  Fi'sber,  that 
they  sent  the  bill  to  the  agent  of  the  express  company  for  col- 
lection; that  he  might  allow  Fisher  to  open  and  inspect  the 
trees  before  paying  for  them,  and  requesting  that  the  cash  for 
the  trees  be  remitted  by  express. 

The  agent  of  the  Indianapolis  and  St.  Louis  Eailroad  Com- 
pany, at  Paris,  received  the  trees,  and,  after  keeping  them 
some  little  time,  and  no  one  calling  for  them,  and  the  weather 
becoming  severely  cold,  so  that  he  thought  them  in  danger  of 
freezing,  as  he  says,  he  delivered  them  to  Fisher,  telling  him 
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to  take  care  of  them,  and  sell  enough  to  pay  the  freight. 
Fisher  took  them  and  "  heled  "  them  in,  and  shortly  afterwards 
paid  the  freight.  Whether  he  sold  any  of  them  or  not  does 
not  appear.  After  Fisher  received  the  trees,  he  wrote  to  Hern- 
don  &  Yanduzen,  notifying  them  of  the  fact,  and  that  the 
trees  were  satisfactory.  This  letter  was  dated  November  the 
18th,  1872.  On  the  15th  of  December,  1872,  Herndon  & 
Yanduzen  wrote  to  the  freight  agent  at  Paris,  sending  him  the 
bill  for  the  trees,  and  calling  his  attention  to  the  fact  that  they 
had  shipped  the  trees,  and  that  he  had,  contrary  to  directions, 
delivered  them  to  other  parties,  and  requesting  him  to  forward 
the  money  in  payment  for  the  bill,  or,  in  default,  they  would 
bring  suit  against  the  railroad  company.  In  answer  to  this, 
the  agent  wrote  them  that  he  yet  held  the  trees  subject  to  their 
order. 

Sometime  in  the  fall  or  early  part  of  the  winter  of  1872, 
Herndon  &  Yanduzen  sent  their  claim,  for  collection,  to  Mr. 
George  Dole,  an  attorney  at  Paris.  He,  on  receipt  of  it,  went 
to  the  freight  agent  of  the  Indianapolis  and  St.  Louis  Pailroad 
Company,  who  informed  him  that  he  had  received  the  trees 
and  turned  them  over  to  Fisher,  who  had  paid  part  of  the 
freight  on  them,  and  requested  that  he  would  see  Fisher  and 
try  to  collect  the  amount  from  him.  On  this  request,  Dole 
saw  Fisher,  who  said  he  had  the  trees,  and  offered  to  turn  out 
some  accounts  on  them,  but  nothing  was  collected  from  him. 

It  appears  that  Fisher  took  good  care  of  the  trees,  but  it 
does  not  appear  that  he  offered  to  deliver  them  to  the  attorney, 
or  that  any  demand  was  made  on  him  for  that  purpose. 

The  court,  at  the  request  of  the  plaintiffs,  instructed  the  jury 
as  follows: 

"  The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  plaintiffs  shipped  the  fruit  trees  in  contro- 
versy from  Geneva,  ~N.  Y.,  to  Paris,  Illinois,  in  October,  1872, 
consigned  to  Herndon  &  Yanduzen;  that  said  trees  afterwards 
arrived  in  Paris,  and  were  in  the  possession  of  the  defendant, 
and  were  delivered  by  the  defendant  to  a  third  person  without 

10— 81st  III. 
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the  order  of  the  plaintiffs,  then  the  defendant  is  liable  to  pay 
to  plaintiffs  the  value  of  the  trees,  and  the  jury  should  find 
accordingly." 

The  defendant  asked  the  court  to  instruct  the  jury  as  follows, 
which  the  court  refused : 

"  Carriers  by  railroad  are  neither  bound  to  deliver  the  goods 
carried  to  the  consignees  personally,  nor  to  give  notice  of  their 
arrival,  to  discharge  their  liability  as  carriers;  but  if  the  con- 
signee is  not  present  to  receive  the  goods  on  their  arrival,  the 
carrier  can  store  them  safely  to  await  the  demand  of  the  con- 
signee; and  when  the  goods  are  thus  stored,  the  duty  of  the 
railroad  as  a  common  carrier  terminates,  and  that  of  a  ware- 
houseman begins. 

"  If  the  jury  believe,  from  the  evidence,  that  the  trees  for 
which  this  suit  was  brought  were  sold  by  the  plaintiffs  to  some 
other  person,  and  that  the  person  to  whom  they  were  sold  re- 
ceived them  from  the  defendant,  then  the  defendant  is  not 
liable  for  the  value  of  the  trees." 

Exception  was  taken,  in  apt  time,  to  the  giving  and  refusing 
of  the  instructions.  Motion  for  a  new  trial  was  made,  and 
overruled  by  the  court,  to  which  there  was  also  exception 
taken. 

Mr.  E.  N.  Bishop,  and  Mr.  C.  Y.  Jaquith,  for  the  appel- 
lant. 

Mr.  Joseph  E.  Dyas,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

It  was  held  in  Illinois  Central  Railroad  Co.  v.  Parks,  54 
111.  294,  that  an  action  of  trover  lies  against  a  carrier  who,  by 
mistake,  delivers  goods  to  a  wrong  person,  and  the  same  rule 
applies  to  warehousemen.  "Warehousemen,"  says  Story,  in 
his  work  on  Bailments,  §  450,  "  are  not  only  responsible  for 
losses  which  arise  by  their  negligence,  but  also  for  losses  occa- 
sioned by  the  innocent  mistake  of  themselves,  and  of  their 
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servants,  in  making  a  delivery  of  the  goods  to  a  person  not 
entitled  to  them.  For  it  is  apart  of  their  duty  to  retain  goods 
until  they  are  demanded  by  the  true  owner;  and  if,  by  mis- 
take, they  deliver  the  goods  to  a  wrong  person,  they  will  be 
responsible  for  the  loss,  as  upon  a  wrongful  conversion." 

Whether,  therefore,  the  defendant's  duty  as  carrier  had  ended 
and  its  duty  as  warehonsman  had  been  commenced,  before  the 
delivery  of  the  trees  to  Fisher,  is  an  unimportant  inquiry,  un- 
der the  evidence,  since  it  is  not  denied  that  at  that  time  it  was 
holding  them  in  the  one  capacity  or  the  other.  Yet,  inasmuch 
as  we  think  it  clear,  under  the  rule  recognized  by  previous  de- 
cisions of  this  court,  many  of  which  will  be  found  referred  to 
in  Merchants'  Dispatch  Transportation  Co.  v.  Hallock,  64 
111.  284,  where  the  question  is  discussed  at  some  length,  that 
it  was  then  holding  them  as  warehouseman,  the  case  will  be 
considered  in  that  view. 

The  boxes  containing  the  trees  were  plainly  directed  to 
Herndon  &  Yanduzen,  and  there  is  no  pretense  of  authority 
in  defendant's  a^ent  to  deliver  them  to  Fisher.     It  is  true,  the 
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trees  had  been  ordered  by  Fisher,  and  they  were  shipped  to  be 
delivered  to  him,  but  the  delivery  was  not  to  be  made  until  after 
he  paid  for  them.  We  do  not  consider  it  important  what 
steps  were  taken  to  notify  Fisher  of  the  arrival  of  the  trees,  or 
whether  plaintiff  had  taken  due  care  to  have  an  agent  at  the 
defendant's  depot  at  Paris,  to  receive  them  and  pay  for  the 
freight  upon  their  arrival,  because  these  questions  in  no  man- 
ner affect  the  defendant's  duty  or  the  measure  of  its  liability. 
It  was  optional  with  it  to  refuse  to  receive  the  trees  to  carry, 
until  its  charges  were  paid,  or  to  carry  them  trusting  to  the 
lien,  and  the  mode  of  its  enforcement,  provided  by  law.  It 
adopted  the  latter  course,  and,  in  doing  so,  is  bound  to  the 
same  measure  of  duty  in  carrying,  storing  and  holding  for  the 
consignee,  that  it  would  have  been  had  its  charges  been  paid 
in  advance — having  the  right,  however,  to  enforce  payment  of 
its  charges  from  the  property  in  the  mode  provided  by  law. 
Without  undertaking  the  gratuitous  task  of  discussing  what 
would  have  been  the  most  effective  and  appropriate  remedy 
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for  the  defendant  to  have  pursued  to  collect  its  charges,  under 
the  circumstances,  it  is  sufficient  to  say,  neither  by  the  com- 
mon law  nor  by  statute  was  it  authorized  to  place  the  trees  in 
Fisher's  hands  with  directions  to  him  to  sell  enough  of  them 
to  pay  these  charges.  It  was  its  plain  duty  to  store  the  trees, 
when  they  were  not  called  for  on  their  arrival,  in  its  warehouse, 
and  there  to  keep  them  until  called  for  by  the  consignees  or 
some  one  authorized  by  them  to  receive  them,  or  until  they 
were  taken  and  sold,  in  conformity  with  law,  in  satisfaction 
of  defendant's  claim  for  charges. 

That  Fisher's  possession  was  not  for  the  defendant,  we  think, 
is  clear.  The  trees  were  not  delivered  to  him  by  defendant's 
agent  to  keep  as  a  bailee  or  custodian  for  defendant,  because 
he  was  directed  to  sell  enough  of  them  to  pay  the  freight  due 
for  their  carriage,  and  he  did  pay  and  the  agent  received  from 
him  such  freight.  When  he  wrote  to  the  plaintiffs,  acknowledg- 
ing the  receipt  of  the  trees,  it  was  not  as  custodian  or  bailee 
for  defendant,  but  as  purchaser.  When  defendant's  agent  re- 
quested attorney  Dole  to  see  him,  it  was  not  as  custodian  or 
bailee,  but  as  one  under  some  obligation  to  pay  for  the  trees. 
The  letter  of  defendant's  agent  to  the  plaintiffs,  informing 
them  that  he  held  the  trees  then,  could  not  have  been  true. 
Fisher  held  them.  Whether  he  was  able  to  get  them  back 
from  Fisher,  is  a  very  different  question,  and  one  not  im- 
portant to  the  merits  of  the  case.  As  warehouseman  or  car- 
rier, the  defendant  does  not  answer  the  demands  of  the  law, 
when  it  has  improperly  disposed  of  the  property  in  its  custody, 
by  simply  placing  itself  in  a  condition  to  repossess  it.  There  is 
nothing  to  show  that  plaintiffs  acquiesced  in  the  delivery 
to  Fisher.  They  had,  it  is  true,  written  to  the  express 
agent,  at  Paris,  making  him  their  agent  for  the  delivery  of 
the  trees,  upon  the  payment  of  the  purchase  money  by  Fisher. 
It  does  not,  however,  appear  that  any  one  ever  received  this 
letter — certainly  no  one  acted  on  it,  and  there  is  no  claim 
made  that  the  delivery  was  by  the  authority  thus  attempted 
to  be  conferred.  When  the  plaintiffs  learned  that  Fisher 
had    the   trees,   they   notified    the    agent   that   the   delivery 
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was  contrary  to  instructions,  and  that  they  should  hold  the  de- 
fendant responsible  for  their  value;  and  the  mere  act  of  Dole 
in  calling  on  Fisher  to  see  if  he  would  pay,  done,  as  it  was,  at 
the  instance  of  the  defendant's  agent,  we  can  not  regard  as  in 
anywise  compromising  the  plaintiffs. 

It  may  be  the  plaintiffs  were  negligent,  as  is  contended  by 
counsel  for  the  defendant,  in  not  calling  for  the  trees  within 
a  reasonable  time,  either  by  themselves  or  their  agents.  Bnt 
how  is  such  negligence  connected  with  the  negligence  of  the 
defendant?  The  defendant's  duty,  as  we  have  before  attempted 
to  show,  was  plain,  whether  plaintiffs  did  or  did  not  call 
for  the  trees.  The  most  that  defendant  could  be  justified 
in  doing,  in  the  event  of  the  plaintiffs'  negligence  in  this  re- 
spect, was  to  take  the  steps  pointed  out  by  the  law  for  the  en- 
forcement of  its  rights. 

Negligence  of  the  plaintiffs,  which  will  prohibit  a  recovery 
for  an  injury  sustained  by  reason  of  defendant's  negligence, 
must  be  such  as  contributes  to  the  injury  complained  o£;  that 
is,  it  "  must  be  such,  that  by  the  usual  course  of  events,  it 
would  result,  unless  independent,  disturbing  moral  agencies 
intervene,  in  the  particular  injury."  Wharton  on  Negligence, 
§  324.  "Whatever  negligence  plaintiffs  may  have  been  guilty  of, 
therefore,  in  not  calling  for  the  trees  within  a  reasonable  time, 
is  an  element  that  can  have  no  proper  influence  in  the  present 
case,  for  no  one  pretends  that  its  necessary  tendency  was  to 
induce  the  defendant's  agent  to  take  the  law  into  his  own 
hands,  and  dispose  of  the  trees  to  suit  his  pleasure. 

The  ruling  of  the  circuit  court,  in  the  giving*  and  refusing 
of  instructions,  was  in  harmony  with  the  views  we  have 
expressed,  and  the  evidence,  in  our  opinion,  sustains  the  ver- 
dict. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Benjamin  Shaw 

v. 

The  People  of  the  State  of  Illinois. 

1.  Instruction — when  evidence  is  evenly  balanced.  Where  the  evidence 
is  so  evenly  balanced  that  the  jury  might  be  justified  in  finding  either  way, 
it  is  important  that  their  deliberations  be  not  influenced  by  an  improper 
instruction. 

2.  Witness — credibility  of,  is  for  the  jury.  It  is  no  part  of  the  duty  of 
the  court  to  instruct  the  jury  in  regard  to  what  weight  they  shall  attach  to 
the  evidence  of  any  witness,  they  being  the  sole  judges  of  the  credibility  of 
the  witnesses.  It  is  therefore  error,  when  the  evidence  is  conflicting  and 
evenly  balanced,  to  instruct  ''that  it  is  not  always  to  be  expected  of  a  wit- 
ness," the  remembrance  of  dates  of  occurrences  nearly  a  year  back,  and 
thus  attempt  to  bolster  up  his  testimony. 

3.  Practice  in  Supreme  Court — what  considered  under  assignment  of 
error  in  refusing  new  trial.  Under  the  general  assignment  of  error  for  re- 
fusing a  new  trial,  the  appellant  may  urge  the  rejection  of  proper,  and  the 
admission  of  improper  evidence,  the  giving  of  improper  and  refusing  proper 
instructions,  and  that  the  evidence  does  not  sustain  the  verdict,  if  the  proper 
exceptions  were  taken. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

Mr.  J.  W.  Wilkin,  and  Mr.  T.  J.  Golden,  for  the  appellant. 

Mr.  S.  S.  Whitehead,  State's  Attorney,  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  prosecution  instituted  by  Selecta  Willoughby, 
under  the  statute,  against  Benjamin  Shaw,  for  bastardy. 

On  a  trial  of  the  issue  in  the  circuit  court,  the  jury  by  their 
verdict  found  that  appellant  was  the  father  of  the  bastard 
child.  The  court  overruled  a  motion  for  a  new  trial,  and  ren- 
dered judgment  on  the  verdict. 

Two  grounds  are  urged  by  the  counsel  for  appellant  to  re- 
verse the  judgment:  first,  that  the  verdict  is  contrary  to  the 
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evidence;  second,  the  court  erred  in  giving  the  People's  in- 
struction No.  4. 

As  this  case  will  have  to  go  before  another  jury,  we  do  not 
deem  it  proper  to  prejudice  a  second  trial  by  a  discussion  of 
the  evidence. 

The  testimony  was  conflicting,  and  it  was  the  province  of 
the  jury  to  reconcile  it,  and  determine,  from  all  the  facts  before 
them  bearing  upon  the  issue,  whether  the  appellant  was  guilty 
or  innocent  of  the  offense  charged;  and  had  the  law  been  fairly 
given  to  the  jury,  we  would  not  disturb  the  judgment,  but  re- 
gard the  verdict  as  final  upon  the  issue  involved. 

When,  however,  the  evidence  is  so  evenly  balanced  that  the 
jury  might  be  justified  in  finding  either  way,  it  is  highly  im- 
portant that  their  deliberations  should  not  be  influenced  by 
an  improper  instruction. 

The  prosecuting  witness  testified  that  she  was  the  mother 
of  an  illegitimate  child,  which  was  born  on  the  2d  day  of  July, 
1874;  that  appellant  was  the  father  of  the  child;  that  she  had 
connection  with  appellant  at  his  house  on  the  morning  of  Sep- 
tember 30th,  1873;  that  she  never  had  connection  with  him 
before  that  time  or  since,  and  that  she  never  had  connection 
with  any  other  person. 

The  appellant,  in  his  evidence,  expressly  denied  that  he  at 
any  time  had  connection  with  the  prosecuting  witness;  that 
she  was  not  at  his  house  on  the  30th  day  of  September,  but 
left  on  the  last  day  of  the  county  fair,  which  was  the  19th 
day  of  September,  and  went  home,  and  did  not  return  to  his 
place  until  the  6th  day  of  October. 

The  appellant  introduced  other  evidence  tending  to  prove 
that  the  prosecuting  witness  left  his  house  on  September  19, 
and  did  not  return  until  October  6th;  on  the  other  hand,  evi- 
dence was  introduced  by  the  People  tending  to  show  that  the 
prosecuting  witness  was  at  the  house  of  appellant  on  the  30th 
day  of  September. 

The  time  when  and  the  place  where  the  connection  occurred, 
therefore,  became  a  very  important  inquiry  before  the  jury,  if  for 
no  other  reason,  for  the  purpose  of  testing  the  credibility  of 
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the  prosecuting  witness  and  appellant,  who  were  testifying 
directly  opposed  to  each  other  upon  a  vital  point  in  the  case. 
Indeed,  the  verdict  of  the  jury  would  necessarily  depend  upon 
the  degree  of  credit  given  to  one  or  the  other  of  these  witnesses. 
Under  these  circumstances  the  court,  at  the  request  of  the 
People,  gave  this  instruction: 

"The  jury  are  instructed  that  it  is  not  always  to  be  expected 
of  a  witness  that  they  can  remember  dates  of  occurrences  nearly 
a  year  ago;  the  only  substantial  question  of  inquiry  in  this  case 
being,  whether  Benjamin  Shaw  is  or  is  not  the  father  of  the 
bastard  child." 

If  one  of  the  witnesses  was  mistaken  as  to  the  date  of  an 
important  fact  in  the  case,  it  was  no  part  of  the  duty  of  the 
court  to  bolster  up  the  evidence  by  an  instruction. 

It  was  no  part  of  the  duty  of  the  court  to  instruct  the  jury 
in  regard  to  what  weight  they  should  attach  to  the  evidence  of 
any  witness.  The  jury  are  the  sole  judges  of  the  credibility 
of  the  witnesses,  and  it  is  their  province  to  determine  for 
themselves,  without  prejudice  or  bias  from  any  source,  the 
weight  to  be  given  to  the  evidence  of  each  and  every  witness 
that  may  testify  in  the  case.  Under  such  circumstances  we 
can  not  regard  the  instruction  otherwise  than  highly  prejudi- 
cial to  the  rights  of  appellant.  It  was  liable  to  mislead  upon  a 
question  that  might  prove  to  be  the  turning  point  in  the  case 
before  the  jury. 

It  is,  however,  claimed  that  the  court  will  not,  under  the 
general  assignment  of  error  that  the  circuit  court  erred  in 
overruling  a  motion  for  a  new  trial,  review  the  instructions. 
The  record  shows  that  appellant  excepted  to  the  giving  of  the 
instructions  for  the  People  at  the  time  they  were  given.  When 
this  has  been  done,  and  a  motion  for  a  new  trial  entered  and 
overruled,  as  was  held  by  this  court  in  Chicago  and  Rock 
Island  Railroad  Co.  v.  The  Northern  Illinois  Coal  and  Iron 
Co.  of  La  Salle,  36  111.  60,  under  the  general  assignment  of 
error  that  the  court  should  have  granted  a  new  trial,  the  ap- 
pellant may  urge  the  rejection  of  proper  and  the  admission  of 
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improper  evidence,  excepted  to  at  the  time.  Also,  the  giving 
of  improper  and  the  refusal  of  proper  instructions,  and  that 
the  evidence  does  not  sustain  the  verdict.  These  are  all  grounds 
for  a  new  trial,  and  need  not  be  specially  enumerated,  but  are 
embraced  in  the  general  assignment  of  error  that  the  court 
refused  to  grant  a  new  trial. 

The  case  cited  is  conclusive  of  the  question,  and  further  dis- 
cussion of  the  point  is  not  regarded  necessary. 

For  the  error  in  giving  the  fourth  instruction  for  the  People 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scholfield  took  no  part  in  the  decision  of  this 
case. 


Samuel  A.  Buckmaster 

v. 

James  Gowen. 

1.  Partnership — suit  at  law  by  one  partner  against  another.  "Where  a 
partnership  is  actually  formed,  and  proceeds  to  do  business  as  such,  no  action 
at  law  can  be  maintained  by  one  of  the  partners  against  another  for  his  mis- 
conduct as  a  member  of  the  firm,  such  as  refusing  to  furnish  money  to  com* 
plete  the  business  undertaken,  as  he  had  agreed  to  do  in  the  formation  of 
the  partnership,  whereby  a  great  loss  of  profits  is  sustained.  A  final  set- 
tlement of  the  affairs  must  first  be  had,  and  this  can  only  be  enforced  in 
equity. 

2.  Such  a  case  is  distinguishable  from  a  case  where  one  refuses  to  become 
a  partner  according  to  his  agreement.  There,  it  seems,  he  is  liable  to  an 
action  at  law. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

Mr.  J.  C.  Robinson,  Messrs.  Wilkin  &  "Wilkin,  and  Messrs. 
Dulaney  &  Golden,  for  the  appellant. 

Mr.  O.  B.  Ficklin,  and  Mr.  S.  S.  Whitehead,  for  the  ap- 
pellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  by  Buckmaster  against 
Gowen.  Gowen  demurred  to  the  declaration.  The  circuit 
court  sustained  the  demurrer,  and  gave  judgment  in  bar  of  the 
action  and  for  costs. 

The  only  question  presented  by  the  record  relates  to  the 
ruling  of  the  circuit  court  in  sustaining  the  demurrer  to  the 
declaration. 

Plaintiff,  in  his  declaration,  alleges,  in  substance,  that  on 
August  17,  1871,  Buckmaster,  Gowen  and  Patterson  entered 
into  an  agreement,  by  parol,  for  the  formation  of  a  partnership, 
under  the  style  of  Patterson,  Gowen  &  Co.,  for  the  construc- 
tion of  a  certain  line  of  railroad,  and  agreed  that  Buckmaster 
should  take  measures  to  procure  a  contract  for  this  firm  with 
the  railroad  company,  for  the  construction  of  said  line  of  rail- 
road by  said  .firm;  and  they  further  agreed,  that  after  such 
contract  should  be  procured,  Buckmaster  and  Patterson  should 
each  devote  his  personal  attention  and  services  to  the  carrying 
on  the  work  by  the  firm  under  the  proposed  contract  with  the 
railroad  company,  and  that  Gowen  would  furnish  to  the  firm 
all  the  money  necessary  to  the  successful  performance  by  the 
firm  of  the  proposed  contract  with  the  railroad  company,  such 
money  to  be  furnished  to  the  firm  by  Gowen  from  time  to 
time,  as  the  same  should  be  needed  in  the  prosecution  of  the 
work,  and  that  all  the  net  profits  and  gains  which  should  accrue 
to  the  firm  from  the  business,  should  be  divided  equally,  share 
and  share  alike,  between  Buckmaster,  Gowen  and  Patterson. 

Plaintiff  further  alleged,  that  on  that  day  he  did  procure  to 
be  made  a  contract  between  the  railroad  company  and  the  said 
Patterson,  Gowen  &  Co.,  such  as  was  contemplated  in  the 
above  agreement  between  Buckmaster,  Gowen  and  Patterson. 
The  said  contract  with  the  said  railroad  company  is  then  set 
out  in  the  declaration,  and  purports  to  be  a  contract  between 
"  The  Danville,  Olney  and  Ohio  Kiver  Kailroad  Co.,  of  the  one 
part,  and  Patterson,  Gowen  &  Co.,    *    *    of  the  second  part," 
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and  is  signed  by  the  railroad  company,  by  its  proper  officers, 
and  by  the  firm  name  of  Patterson,  Gowen  &  Co.,  and  also  by 
the  individual  name  of  each  of  the  parties  who  had  so  agreed 
to  constitute  said  firm. 

Plaintiff  further  a^ers,  that  in  consideration  of  the  premises, 
"  the  said  firm  of  Patterson,  Gowen  &  Co."  commenced  the 
construction  of  the  work  under  the  contract  with  the  railroad 
company,  (specifying,  in  detail,  what  the  firm  did,)  and  that 
he  fulfilled  all  his  undertakings,  and  paid  out  $1000  of  his 
own  means  in  prosecuting  the  work,  and  worked  seven  months 
in  the  business,  which  labor  was  worth  $10,000. 

Plaintiff  further  avers,  that  if  Gowen  had  furnished  the  firm 
with  the  money  necessary,  etc.,  the  firm  could  and  would  have 
performed  its  contract  with  the  railroad  company,  at  large 
gains  and  profits  to  the  firm,  viz:  $150,000. 

Yet  Gowen  did  not  furnish  the  money  (necessary  to  success- 
fully perform  the  contract  with  the  railroad  company)  as  the 
same  became  necessary,  etc.,  but  wholly  failed  and  refused  to 
do  so,  and  that  afterwards  defendant  fraudulently  surrendered 
to  the  railroad  company  the  contract  made  with  the  companj^, 
to  be  canceled,  whereby  plaintiff  lost  great  gains  and  profits, 
which  would  otherwise  have  accrued  to  him  as  his  share  in  the 
firm  profits  which  would  have  accrued  from  the  successful 
performance  of  the  contract  between  the  firm  and  the  railroad 
company,  and  to  the  damage  of  plaintiff  $50,000,  etc. 

We  think  the  demurrer  to  this  declaration  was  properly  sus- 
tained. The  injury  complained  of  resulted  from  the  miscon- 
duct of  Gowen,  as  a  member  of  the  firm,  in  failing  to  contribute 
to  its  capital  as  it  is  alleged  he  ought  to  have  done.  The  wrong 
complained  of  can  only  be  ascertained  after  a  final  settlement 
of  the  affairs  of  the  firm,  and  this  can  be  enforced  only  in  a 
court  of  equity. 

From  the  allegations  of  the  declaration,  it  clearly  appears 
that  the  firm  was  actually  formed,  and  did  proceed  to  do  busi- 
ness as  such.  This  is  not  an  action  for  a  refusal  to  fulfill  a 
promise  made  to  become  a  partner. 
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The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scholfield,  having  been  of  counsel  in  matters 
involved  in  this  case,  took  no  part  in  the  decision. 


The  Board  of  Supervisors  of  Logan  County 

v. 
The  City  of  Lincoln. 

1.  Constitutional  law — division  of  county  revenues.  The  section  in 
the  charter  of  the  city  of  Lincoln  providing  for  a  division  of  the  taxes  col- 
lected and  paid  into  the  county  treasury,  between  the  county  and  city,  in  a 
certain  proportion,  is  not  unconstitutional,  and  may  be  enforced  at  law. 

2.  Limitation — as  to  municipal  corporation.  As  respects  public  rights 
or  property  held  for  public  use  upon  trusts,  municipal  corporations  are  not 
within  the  operation  of  the  Statute  of  Limitations,  but  in  regard  to  contracts 
or  mere  private  rights,  the  rule  is  different,  and  such  corporations  may 
plead  and  have  pleaded  against  them  the  Statute  of  Limitations. 

3.  "Where  county  authorities  receive  and  hold  money  under  a  public  law 
for  the  benefit  of  a  city,  and  for  a  specific  object,  the  obligation  of  the  county 
exists  by  law,  and  bears  no  analogy  to  a  right  springing  out  of  a  contract, 
and  in  a  suit  by  the  city  to  recover  the  money  due  it,  the  county  can  not 
avail  itself  of  the  Statute  of  Limitations. 

4.  County  revenue — omission  of  officers  to  divide.  Where  a  statute 
makes  it  the  duty  of  the  county  judge  and  mayor  of  a  city  to  divide  and 
apportion  the  county  revenue  between  the  county  and  city  in  a  certain  way, 
the  duty  imposed  is  merely  ministerial,  and  on  a  neglect  of  those  officers  to 
perform  the  duty,  the  amount  due  'the  city  may  be  ascertained  in  any  other 
mode  that  satisfactorily  establishes  the  fact. 

5.  Same  —  taxes  collected  under  special  acts.  Special  taxes  collected 
under  an  act  of  the  legislature  for  the  purpose  of  building  a  jail,  erecting 
bridges  and  other  public  improvements,  are  county  taxes,  within  the  mean- 
ing of  section  88  in  the  charter  of  the  city  of  Lincoln,  providing  for  their 
apportionment  between  the  city  and  county. 

6.  Estoppel — application  to  municipal  corporations.  The  doctrine  of 
estoppel  in  pais  is  applicable  to  municipal  corporations.  But  mere  non- 
action of  their  officers  to  assert  a  right  is  not  sufficient  to  work  an  estoppel. 
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There  must  be  some  act  done  influencing  the  action  of  another,  which  ren- 
ders it  inequitable  to  permit  the  corporation  to  stultify  itself. 

7.  Presumption — that  taxes  collected  were  uniform.  Where  a  deficiency 
in  the  revenues  of  a  county  is  afterwards  supplied,  it  will  be  presumed,  in 
the  absence  of  proof  to  the  contrary,  that  it  was  done  in  some  mode  so  that 
the  entire  property  of  the  county  contributed  its  just  share. 

Appeal  from  the  Circuit  Court  of  Logau  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  city  of  Lincoln 
against  the  Board  of  Supervisors  of  Logan  County.  The  ma- 
terial facts  appear  in  the  opinion.  The  city  recovered  judg- 
ment for  $7657.62. 

Mr.  T.  T.  Beach,  and  Messrs.  Eowell  &  Hamilton,  for  the 
appellant. 

Messrs.  Beason  &  Blinn,  Mr.  E.  G.  Hudson,  and  Mr.  C.  I. 
Fousythe,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  88th  section  of  the  amended  charter  of  the  city  of  Lin- 
coln, under  which  this  suit  was  brought,  provides  an  accurate 
account  shall  be  kept  of  all  expenditures  made  for  county  pur- 
poses, in  which  shall  be  charged  all  expenditures  for  county 
purposes,  except  for  the  making  and  repairing  of  roads  and 
highways,  and  the  building  and  repairing  of  bridges  in  the 
county,  with  the  city  ratably  to  the  county,  and  the  city 
of  Lincoln,  in  proportion  to  the  taxes  collected  for  county  pur- 
poses within  the  city,  and  paid  into  the  county  treasury  by 
each,  respectively,  and  the  surplus  of  all  such  taxes  shall  be 
divided  between  the  city  and  the  county  in  proportion  to  the 
amount  of  taxes  collected  for  county  purposes  within  the  city 
and  in  the  county  without  the  city,  and  paid  into  the  county 
treasury  by  each,  respectively.  The  declaration  contains  only 
the  common  counts,  to  which  were  pleaded,  first,  the  general 
issue,  and  second,  the  Statute  of  Limitations. 

The  fact  a  similar  provision  in  the  charter  of  the  city  of 
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Springfield  has  been  the  subject  of  construction  in  this  court, 
relieves  us  from  any  discussion  of  most  of  the  points  made  in 
defense  of  this  action.  That  construction  is  conclusive  of  the 
right  of  plaintiff  to  recover. 

In  the  first  ca«se,  that  of  The  City  of  Springfield  v.  Power, 
25  111.  187,  it  was  declared  it  was  within  the  power  of  the 
legislature  to  pass  the  statute,  the  whole  purpose  of  the  section 
then  under  consideration  being  "merely  to  apportion  the  pub- 
lic revenue  collected  in  Sangamon  county;  such  parts  of  it  as 
are  collected  in  the  city  of  Springfield  of  the  property  there 
situated,  and  such  portions  as  are  collected  in  the  county  out- 
side of  the  city  limits,  between  the  two  corporations." 

In  the  second  case,  that  of  the  Board  of  Supervisors  v. 
Springfield,  63  111.  66,  it  was  held,  the  5th  section  of  article 
9  of  the  constitution  of  1848,  requiring  that  taxes  levied  shall 
be  uniform  in  respect  to  persons  and  property  within  the  juris- 
diction of  the  body  imposing  the  same,  is  not  contravened  by 
that  section  of  the  city  charter  that  required  an  apportionment 
of  county  taxes,  upon  a  certain  basis,  between  the  county  of 
Sangamon  and  the  city  of  Springfield. 

All  similar  objections  taken  in  the  case  at  bar  are  controlled 
by  the  principles  of  the  cases  cited,  and  the  question  raised 
need  not  be  further  discussed. 

A  few  points,  however,  have  been  made  in  this  case  that  are 
not  answered  by  the  reasoning  in  the  former  decisions.  One 
is  the  question  that  arises  on  the  plea  of  the  Statute  of  Lim- 
itations. Our  understanding  of  the  law  is,  that,  as  respects 
all  public  rights,  or  as  respects  property  held  for  public  use, 
upon  trusts,  municipal  corporations  are  not  within  the  opera- 
tion of  the  Statute  of  Limitations,  but  in  regard  to  contracts 
or  mere  private  rights,  the  rule  is  different,  and  such  corpora- 
tions, like  private  citizens,  may  plead  or  have  pleaded  against 
them  the  Statute  of  Limitations.  City  of  Alton  v.  Illinois 
Transportation  Co.  12  111.  38;  Dillon  on  Mu.  Cor.  2  Yol.  sec- 
tions 532,  533.    , 

The  funds  involved  in  this  controversy  are  in  the  nature  of 
trust  funds,  held  by  the  county  for  a  specific  object,  defined  by 
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a  public  law,  and  hence  the  Statute  of  Limitations  is  not  avail- 
able as  a  defense  to  the  action.  The  obligation  created  by  the 
statute  bears  no  analogy  to  a  right  springing  out  of  a  contract 
on  the  part  of  the  county  in  favor  of  the  city. 

Among  the  duties  imposed  upon  the  county  judge  and  the 
mayor  of  the  city  by  this  section  of  the  statute  is,  to  ascertain 
the  proportion  of  taxes  to  be  paid  to  the  city  under  its  provi- 
sions. Such  duties  are  ministerial,  and  the  omission  to  per- 
form them  ought  not  to  prejudice  the  rights  of  the  injured 
party.  Should  these  officers  neglect  their  official  duties  in  this 
regard,  and  fail  to  apportion  the  taxes,  it  is  apprehended  the 
amount  may  be  ascertained  in  any  other  mode  that  satisfac- 
torily establishes  the  fact. 

Recognizing,  as  we  do,  the  doctrine  of  estoppel  in  pais  may 
have  its  application  to  municipal  corporations,  still  there  is 
nothing  in  the  suggestion  the  plaintiff  is  estopped  to  assert 
this  claim  simply  by  the  non-action  of  the  city  officers.  It 
would  be  a  pernicious  doctrine  to  establish  that  public  rights 
of  municipalities  could  be  cut  off  by  the  neglect  of  the  ap- 
pointed officers  for  an  unreasonable  time  to  enforce  them. 
Before  the  doctrine  of  estoppel  can  be  invoked,  there  must 
have  been  some  positive  acts  by  the  muni  cipaL  officers  which 
may  have  induced  the  action  of  the  adverse  party,  and  where 
it  would  be  inequitable  to  permit  the  corporation  to  stultify 
itself  by  retracting  what  its  officers  had  done.  But  mere  non- 
action of  its  officers  is  not  sufficient  to  work  an  estoppel  as 
against  a  municipal  corporation. 

There  can  be  no  doubt  the  special  taxes  levied  and  collected 
under  the  act  of  the  legislature,  "for  the  purposes  of  building 
a  jail,  erecting  bridges,  and  other  public  improvements,"  are 
county  taxes,  within  the  meaning  of  this  section  of  the  city 
charter,  and  hence  the  subject  of  division  between  the  county 
and  city  as  other  taxes  collected  for  county  purposes.  Although 
collected  under  a  special  law,  they  are  none  the  less  county 
taxes. 

Evidence  introduced  establishes  the  fact  that  in  several  years 
the  whole  amount  of  taxes  collected  for  county  purposes  did 
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not  equal  the  expenditures,  not  including  roads  and  bridges. 
Hence  the  proposition  insisted  upon,  that,  by  the  judgment 
of  the  court  below,  the  city  obtains  its  share  of  all  taxes  in 
each,  when  there  is  a  surplus,  but  when  there  is  a  deficiency, 
the  county  outside  of  the  city  is  obliged  to  make  up  such  de- 
ficiency, thus  making  the  tax  unequal.  Nothing  appears  in 
the  exhibits  or  evidence  in  this  record  that  sustains  this  theory 
of  the  case.  How  the  deficiencies  that  occurred  were  made 
up,  whether  in  the  same  or  in  some  subsequent  year,  does  not 
clearly  appear.  It  may  be,  for  anything  proven,  they  were 
made  up  in  some  way  so  that  the  property  within  the  city  lim- 
its was  made  to  bear  its  just  proportion  of  the  burden.  What 
resources  the  county  had  for  supplying  the  deficiencies  that 
occurred  in  the  several  years,  or  when  or  how  the  same  was 
done,  is  not  established  by  the  evidence.  Nothing  to  the  con- 
trary appearing,  it  will  be  presumed  it  was  done  in  some  mode 
so  that  the  entire  property  of  the  county,  as  well  that  inside 
as  that  outside  of  the  limits  of  the  city,  contributed  its  just 
share. 

The  judgment  is  warranted  by  the  law  and  the  evidence, 

and  will  be  affirmed. 

Judgment  affirmed. 


Thomas  H.  Cusey  et  al. 

v. 
Elizabeth  Hall  et  ah 

1.  Specific  performance — of  parol  contract,  discretionary.  A  specific 
performance  of  a  parol  contract  for  the  conveyance  of  land  can  not  be 
claimed  as  a  matter  of  right  in  either  party,  but  is  a  matter  resting  in  the 
sound  and  reasonable  discretion  of  the  court,  under  the  circumstances  of 
each  particular  case. 

2.  Where  two  sons  entered  upon  a  tract  of  land  belonging  to  their  father, 
and  divided  the  same  among  themselves,  and  one  having  bought  his 
brother's  equitable  right  to  a  portion,  on  his  death  bed  requested  his  father 
to  convey  the  legal  title  of  the  same  to  his  wife  and  infant  daughter,  which 
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was  done,  it  was  held,  on  bill  by  the  daughter  and  her  husband,  for  a  specific 
performance  of  a  prior  parol  understanding,  by  which  to  vest  the  whole  in 
the  daughter,  there  being  no  equitable  circumstances  shown,  the  relief  was 
properly  refused. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Howell  &  Hamilton",  for  the  appellants. 
Messrs.  Weldon  &  Benjamin,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  doctrine  has  been  often  recognized  and  acted  upon  by 
this  court,  that  a  specific  performance  of  a  parol  contract  for 
the  conveyance  of  land  can  not  be  claimed  as  a  matter  of 
right  in  either  party,  but  is  a  matter  resting  in  the  sound  and 
reasonable  discretion  of  the  court,  and  the  circumstances  at- 
tending each  particular  case  will  be  carefully  regarded. 

The  circumstances  under  which  the  sons  of  John  Edwards 
entered  upon  this  tract  of  land,  dividing  it  between  themselves, 
are  not  so  clearly  shown  as  to  justify  a  decree  for  a  specific  per- 
formance, if  either  of  the  sons  was  in  life  and  asking  for  it. 
Whatever  the  contract  was,  it  was  in  parol,  that  is  certain,  and 
there  is  no  rule  of  law  better  established,  than  when  a  contract 
rests  in  parol,  it  may  be  changed  by  parol. 

There  is  satisfactory  proof  in  this  record,  that  for  this  tract 
of  land,  containing  thirty  acres,  the  right  to  which  Elias  Ed- 
wards had  bought  of  his  brother  Lucius,  the  legal  title  being 
in  their  father,  John  Edwards,  was  actually  conveyed  by  deed 
executed  by  John  Edwards  precisely  in  the  manner  and  to  the 
persons  indicated  by  Elias  Edwards  on  his  death  bed.  Being 
in  extremis,  he  requested  his  father  to  convey  this  tract  of 
land  to  his  wife,  Elizabeth,  and  their  infant  daughter,  Laura, 
which,  after  the  payment  of  the  debts  of  Elias,  he  did  do. 

Since  then,  the  widow  Elizabeth  has  intermarried  with  Cas- 
well Hall,  and  Laura,  grown  to  womanhood,  has  intermarried 
with  Thomas  H.  Cusey,  and  she,  joining  with  her  husband  in 
11— 81st  III. 
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this  bill  of  complaint,  seeks  a  decree,  under  the  claim  for  a  spe- 
cific performance,  by  which  the  entire  title  to  the  tract  of  land 
shall  vest  in  Laura  Cusey,  to  the  exclusion  of  Elizabeth  Hall, 
her  mother.  This,  at  first  blush,  is  an  unjust  demand,  and 
courts  of  equity  strive  to  decree  so  as  to  prevent  injustice.  It 
was  the  dying  request  of  Elias  Edwards,  that  the  legal  title 
should  be  vested  in  his  wife  and  daughter.  This  has  been 
done  by  the  party  owning  that  title,  and  there  it  should  remain. 
No  equitable  or  other  circumstances  are  shown  to  justify  this 
court  in  making  any  other  disposition  of  the  land  than  the 
parties  most  interested  have  chosen  to  make  of  it. 
The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


The  Governor  of  the  State  of  Illinois,  for  rise,  etc. 

v. 
Levi  .A.  Dodd. 

1.  Clerk's  bond- -liability  for  neglect  to  perform  duty.  The  clerk  of 
the  circuit  court,  and  his  sureties  on  his  official  bond,  are  liable  for  any  fail- 
ure on  his  part  to  perform  an  official  duty,  to  any  party  suffering  injury 
thereby. 

2.  Where  a  party  recovered  judgment,  but  the  clerk,  in  entering  it  up, 
omitted  to  name  any  sum  for  which  the  recovery  was  had,  so  that  a  levy 
of  an  execution  on  sufficient  personal  property  was  defeated,  and  the  plain- 
tiff thereby  was  prevented  from  collecting  the  debt:  Held,  that  the  clerk 
and  his  sureties  were  liable  to  the  party  injured  in  an  action  upon  his 
official  bond,  for  his  neglect  to  make  a  proper  entry  of  the  judgment. 

3.  Clekk— duty  to  enter  up  judgment.  The  act  of  1859,  declaring  it  to 
he  the  duty  of  clerks  of  courts  of  record  to  enter  of  record  all  orders,  judg- 
ments and  decrees  of  their  courts  before  their  final  adjournment,  or  as  soon 
thereafter  as  practicable,  imposes  no  new  duty,  hut  only  enlarges  the  time 
within  which  it  shall  be  performed. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  Calvin  H.  Fkew,  for  the  appellant. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears,  from  the  evidence  in  this  case,  that  Barr,  John- 
son &  Co.,  on  the  13th  day  of  September,  1872,  recovered  a 
judgment  against  one  David  W.  Morse,  but  the  clerk,  in  enter- 
ing it  up,  omitted  to  name  any  sum  for  which  the  recovery  was 
had.  The  minutes  of  the  judge  trying  the  case  show  that  the 
amount  found  in  favor  of  the  plaintiffs  was  $223.02,  and  the 
clerk  afterwards  issued  an  execution  against  Morse  and  in  their 
favor  for  that  amount.  The  sheriff  levied  it  on  a  large  quan-^ 
tity  of  personal  property,  amounting  in  the  aggregate  to  per- 
haps the  value  of  $1500.  This  property  was  taken  from  the 
sheriff  by  writs  of  replevin,  and  was  recovered  on  trials  had,  as 
we  infer,  upon  the  ground  that  there  was  no  judgment  under 
which  the  execution  could  issue,  and  the  plaintiffs  having  lost 
their  debt,  as  they  claim,  by  reason  of  the  failure  of  the  clerk 
to  perforin  his  duty  in  entering  up  the  judgment,  brought  suit 
on  the  clerk's  bond  against  him  and  his  sureties,  to  recover 
damages  sustained  by  reason  of  the  nonfeasance  of  the  clerk. 
A  trial  was  had  in  the  court  below,  by  the  court  and  a  jury, 
resulting  in  a  verdict  and  judgment  in  favor  of  defendant.  A 
motion  for  a  new  trial  was  entered,  but  it  was  overruled  by 
the  court  before  judgment,  and  the  plaintiffs  appeal. 

The  record,  as  presented  to  this  court,  strongly  tends  to 
show,  Barr,  Johnson  &  Co.  were  prevented  from  collecting 
their  debt  solely  by  reason  of  the  negligence  of  the  clerk  to 
record  the  judgment  pronounced  by  the  court  in  their  favor. 
Had  that  been  done,  it  would  seem  that  they  could  have  real- 
ized their  debt. 

This,  then,  fairly  presents  the  question  whether  the  clerk  is 
liable  for  nonfeasance,  as  well  as  ?nisfeasance  or  malfeasance 
in  office.  The  statute  has  prescribed  the  condition  of  his  bond, 
and  the  law  provides  that  it  shall  be  "conditioned  for  the 
faithful  performance  of  the  duties  of  his  office,  and  to  deliver 
up  the  papers,"  etc.,  appertaining  to  his  office,  when  required 
so  to  do,  etc.  Now,  he  and  his  sureties,  by  the  terms  of  their 
bond,  have  engaged  and  bound  themselves  that  he,  as  clerk, 
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shall  perform  the  duties  of  his  office.  It  is  not  that  he  shall 
not  wilfully  and  wrongfully  violate  those  duties,  or  that  he 
shall  not  be  guilty  of  malfeasance  in  office.  According  to  the 
condition  of  this  bond,  he  and  his  sureties  could  only  escape 
liability  by  his  faithful  performance  of  his  official  duty.  Their 
agreement  was,  that  they  should  only  escape  liability  by  his 
performing  his  duties  as  clerk.  This  is  the  plain  and  unmis- 
takable meaning  of  the  language,  and  it  seems  so  clear  to  us 
that  we  are  at  a  loss  to  make  it  more  obvious.  By  it  they 
agree  that  they  shall  be  responsible  if  he  fails  to  perform  his 
official  duty,  and  it  is  for  this  purpose  that  the  bond  is  required. 
He  virtually  engages  with  the  people,  when  he  assumes  the 
duties  of  his  office,  that  he  is  competent  to  discharge  them,  and 
that  he  will  not  be  wanting  in  their  faithful  performance.  If 
he  may  omit  one  duty  without  liability,  why  may  he  not  omit 
all  with  impunity?  We  do  not  have  the  shadow  of  a  doubt 
that  he  and  his  sureties  are  liable  for  any  failure  to  perform  an 
official  duty. 

The  act  of  the  19th  of  February,  1859,  Sess.  Laws,  p.  133, 
provides:  "That  it  shall  be  the  duty  of  clerks  of  courts  of 
record  in  this  State,  to  enter  of  record  all  orders,  judgments 
and  decrees  of  their  said  courts,  before  the  final  adjournment 
of  their  respective  courts,  at  each  term  thereof,  or  as  soon 
thereafter  as  practicable." 

This  enactment  imposes  no  new  duty,  but  enlarges  the  time 
within  which  it  shall  be  performed.  It  was  a  common  law 
duty  of  a  clerk  of  a  court  of  record,  and  he  was  appointed  to 
the  office  for  the  purpose,  to  enter  upon  the  roll  of  the  pro- 
ceedings of  the  court  all  of  its  orders,  judgments  and  decrees, 
with  the  issuing  of  process  of  the  court,  and  the  performance 
of  other  duties  of  the  office ;  and  the  common  law  practice  was, 
that  the  proceedings  of  each  day  should  be  so  entered  as  to  be 
read  on  the  next  morning,  and  then  signed  by  the  judge.  This 
statute  imposed  no  new  duty,  but  simply  declared  the  common 
law,  which  had  existed  from  the  earliest  period  when  a  record 
of  proceedings  of  the  courts  of  England  was  had. 

Here  was  a  plain  duty,  which  no  one  could  mistake;  and  it 
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appears  that  it  was  omitted  by  the  officer  who  had  undertaken 
for  its  performance,  and  his  sureties  had  engaged  that  he  should 
perform,  and  he  and  they  must  be  held  liable  for  any  loss  or 
injury  that  has  resulted  to  Earr,  Johnson  &  Co.,  by  reason  of 
its  non-performance. 

Numerous  authorities  might  be  cited  from  the  courts  of 
other  States  to  show  that  the  law  imposes  the  liability,  if  they 
were  needed  to  sustain  so  plain  a  proposition.  All  understand 
that  sheriifs,  constables,  and  other  ministerial  officers,  are  held 
liable  for  mere  nonfeasance  of  duty.  Sheriffs  and  constables 
are  not  unfrequently  held  liable  for  failing  to  levy  an  execu- 
tion, failing  to  return  it,  for  permitting  property  seized  on 
execution  to  be  re-taken  by  the  defendant,  and  in  a  number  of 
other  cases,  where  loss  is  occasioned  to  the  plaintiff  by  mere 
non-action,  unintentional,  and  caused  by  mere  negligence  or 
omission  to  perform  a  duty.  No  reason  is  perceived  for  mak- 
ing any  distinction  between  such  officers  and  a  clerk.  The 
conditions  of  their  bonds,  in  this  respect,  are  the  same,  and  their 
liability  necessarily  should  be  the  same. 

The  court  below,  therefore,  should  have  given  appellant's 
instructions,  so  far  as  they  accord  with  the  views  here  expressed, 
and  it  erred  in  refusing  to  grant  a  new  trial. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Jane  C.  Crane 

v. 
William  H.    Crane  et  al. 

1.  Deed  op  married  woman — setting  aside  in  equity.  Where  a  mar- 
ried woman  sought,  in  equity,  to  have  a  deed,  executed  by  her  and  her  hus- 
band, set  aside  on  the  ground  its  execution  was  obtained  by  fraud,  coercion 
and  duress,  the  proof  showed,  that  before  making  the  conveyance  she  ad- 
vised  with  others  in  relation  to  making  it,  and  after  its  execution  volunta- 
rily gave  possession,  and  took  other  property,  which  she  occupied  and 
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enjoyed  for  several  years,  when  she  surrendered  her  rights  therein  for  the 
•sum  of  $700  from  her  prior  grantee :  Held,  that  her  acts  and  conduct  and 
long  acquiescence  in  the  transaction,  were  wholly  inconsistent  with  the 
charge  of  fraud,  etc.,  and  that  she  was  not  entitled  to  have  the  conveyance  set 
aside. 

2.  Acknowledgment  of  deed— proof  to  overcome.  If  the  acknowledg- 
ment of  a  deed  by  a  married  woman  can  be  overcome  by  parol  evidence 
impeaching  and  contradicting  the  officer's  certificate,  it  must  be  clear  and 
satisfactory,  and  the  acts  and  conduct  of  the  party  seeking  the  same  must 
not  be  wholly  inconsistent  with  the  claim  set  up. 

3.  Change  of  venue — when  motion  is  too  late.  A  motion  for  a  change  of 
venue,  in  a  chancery  suit,  on  the  ground  of  the  prejudice  of  the  judge,  made 
after  all  the  evidence  has  been  heard,  much  of  it  being  oral,  comes  too  late, 
even  though  the  petition  shows  that  the  alleged  prejudice  came  to  the  knowl- 
edge of  the  applicant  on  the  same  day. 

4.  Witness — competency  of  party  as  against  heirs,  etc.  On  bill  by  a 
married  woman  against  the  heirs  and  administrator  of  a  deceased  party,  to 
have  a  deed,  executed  by  her  and  her  husband  to  the  intestate,  set  aside  for 
fraud,  etc.,  the  complainant  is  not  a  competent  witness  to  prove  the  facts 
upon  which  she  seeks  relief,  and  she  being  incompetent,  so  is  her  husband. 

5.  Homestead — no  release  required  by  act  of  1851,  except  as  to  forced 
sales.  Under  the  homestead  act  of  1851  a  formal  release  or  waiver  of  the 
right  or  exemption  was  required  only  as  to  forced  sales  by  judicial  process. 
This  act  had  no  relation  to  voluntary  alienations,  and  no  waiver  or  release 
in  such  cases  was  necessary. 

6.  Specific  performance — not  until  payment  is  made.  If  a-  married 
woman,  under  a  contract,  is  entitled  to  a  conveyance  for  real  estate  in  her 
possession,  upon  paying  $600,  and  she  accepts  $700  for  her  equitable  rights, 
and  surrenders  possession  to  her  vendor,  she  will  not  be  entitled  to  a  spe- 
cific performance  of  the  original  contract,  although  she  may  have  been 
incapacitated  from  making  the  latter  agreement. 

Writ  of  Error  to  the  Circuit  Court  of  Yermilion  county; 
the  Hon.  James  Steele,  Judge,  presiding. 

Mr.  Edward  H.  Brackett,  Mr.  Luke  Eeilley,  Mr.  Jesse 
Harper,  and  Mr.  H.  C.  Patterson,  for  the  plaintiff  in  error. 

Mr.  A.  E.  Harmon,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  in  the  Yermilion  circuit 
court,  August  3,  1865,  by  Jane  C.  Crane  against  William  H. 
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Crane,  her  husband,  and  the  widow,  heirs  and  administrator 
of  Oscar  F.  Harmon,  deceased. 

The  main  object  of  the  bill  was,  to  set  aside  a  deed  for  six- 
teen and  one-half  acres  of  land,  executed  by  the  complainant 
together  with  her  husband,  William  H.  Crane,  on  the  19th 
day  of  July,  1856,  to  Oscar  F.  Harmon,  on  the  ground  of  its 
having  been  extorted  and  obtained  from  the  complainant  by 
threats,  menaces  and  duress. 

The  court  below,  on  final  hearing,  dismissed  the  bill,  and 
complainant  appealed. 

The  land  was  owned  by  the  complainant  in  her  own  right. 
The  bill  sets  up  that  the  deed  purports  to  have  been  acknowl- 
edged before  Thomas  Short,  clerk  of  the  Yermilion  county 
court,  per  John  Short,  his  deputy,  but  that  it  was  not  acknowl- 
edged before  such  officer  or  person,  but  was  acknowledged 
before  one  Thomas  R.  Forbes. 

All  the  competent  testimony  produced  on  the  part  of  the 
complainant,  in  regard  to  the  circumstances  of  the  execution 
of  the  deed  and  the  acknowledgment,  was  that  of  Ellen  War- 
ner, a  daughter  of  the  complainant,  and  Mrs.  Barker;  for, 
although  William  H.  Crane,  the  husband  of  complainant,  was 
admitted,  against  objection,  to  testify,  we  regard  him  as  not  a 
competent  witness,  for  reasons  to  be  stated  hereafter,  and  ex- 
clude his  testimony  from  consideration. 

These  witnesses  testify  that  Crane,  Harmon  and  Forbes  were 
present  at  the  time  of  the  execution  of  the  deed,  at  the  house 
of  Crane,  and  give  testimony  as  to  the  use  of  improper  influ- 
ence to  induce  Mrs.  Crane  to  execute  the  deed,  and  of  the 
acknowledgment  being  taken  by  Forbes — that  John  C. 
Short  was  not  present,  nor  at  the  house  that  day.  At  that 
time  Ellen  Warner  was  but  fourteen  years  of  age;  the  time  of 
giving  her  testimony  was  some  thirteen  years  afterward. 
Without  reciting  the  testimony  of  these  witnesses  at  length, 
we  deem  it  sufficient  to  say,  that  we  regard  their  evidence  as 
entirely  counterbalanced  by  the  opposing  testimony,  and  the 
facts  and  circumstances  of  the  case. 

John  C.  Short  testified  that  he  took  the  acknowledgment  of 
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the  deed,  as  the  certificate  of  acknowledgment  purports  that 
he  did;  that  there  were  no  persons  present  bnt  Crane  and  his 
wife,  Harmon  and  himself,  unless  it  be  that  some  of  Mrs. 
Crane's  small  children  passed  in  and  out,  and  that  she  execu- 
ted the  deed  freely  and  voluntarily,  without  the  exercise  of  any 
improper  influence  upon  her.  It  appeared  that  Forbes  was 
also,  at  the  time,  a  deputy  of  the  county  clerk,  and  that  no 
writing  in  the  deed  or  certificate  of  acknowledgment  was  in 
his  handwriting. 

Ellen  Warner  testified  that  Harmon  promised  Mrs.  Crane, 
if  she  would  sign  the  deed,  he  would  give  her  a  warranty  deed 
of  another  house  and  lot,  which  is  designated  by  the  witnesses 
as  the  Hazle  street  property. 

Mr.  Webster,  a  neighbor  of  Mrs.  Crane,  living  on  an  ad- 
joining lot,  testifies  that  in  1856,  or  a  short  time  before 
she  left  the  place  conveyed  by  the  deed  in  question,  Mrs.  Crane 
came  into  his  yard,  seeming  to  be  much  in  a  hurry,  and  said 
that  Mr.  Harmon  had  made  her  a  proposition  that  he  would 
give  her  $700  for  the  property  in  question,  over  and  above  all 
the  claims  which  he  had  on  it,  if  she  would  give  him  peace- 
able possession,  and  asked  witness  what  she  had  better  do;  that 
he  said  to  her  he  thonght  it  was  a  liberal  offer,  and  if  it  was 
his  case  he  should  accept  it,  if  he  had  no  means  of  paying  the 
claims  outside  of  the  property;  that  Harmon  was  at  her  house 
at  the  time,  he  thinks.  No  doubt  this  was  on  the  occasion  of 
the  execution  of  the  deed. 

Mr.  Cunningham,  another  neighbor,  who  had  been  admin- 
istrator of  the  estate  of  the  former  husband  of  Mrs.  Crane, 
testifies  to  a  conversation  had  with  her  shortly  after  her  re- 
moval from  the  premises  in  question  to  the  Hazle  street  prop- 
erty, and  that  she  stated  to  him  the  term's  of  the  trade  she  had 
made  with  Harmon.  That  for  the  premises  in  question,  with  the 
mortgages  on  it,  Harmon  was  to  let  her  have  the  Hazle  street 
property,  and  if  she  kept  it  she  was  to  pay  him  $600,  and  have 
a  deed  upon  its  payment;  and  if  she  did  not  keep  it  Harmon 
was  to  pay  her  $600;  that  the  Hazle  street  property  was  valued 
at  $1500.     He  further  testified,  that  some  three  years  after- 
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ward  lie  was  passing  by  this  Hazle  street  property  when  Mrs. 
Crane  called  him  in,  and  said  that  Harmon  had  offered  her 
$700  to  give  up  that  property;  that  he  (witness)  told  her  if  he 
was  in  her  place  he  would  take  the  $700.  She  said  she  could 
buy  a  place  for  herself  with  that' money  and  some  money  she 
could  get  from  her  children;  that,  soon  after,  she  did  buy  an- 
other place  and  removed  on  to  it,  and  gave  Harmon  possession 
of  the  Hazle  street  property;  and  that  she  told  him  she  got 
the  $700  from  Harmon. 

In  rebuttal,  then,  of  the  claim  put  forth,  that  the  deed  was 
obtained  by  coercion,  and  not  properly  acknowledged,  is  the 
certificate  of  acknowledgment  by  an  officer  of  the  law.  The 
certificate  is  fortified  by  his  testimony  in  confirmation  of  it. 
It  is  highly  improbable  that  the  actual  acknowledgment  should 
have  been  taken  by  one  person,  Forbes,  and  the  certificate  of 
the  acknowledgment  be  made  and  signed  by  another  person, 
Short.  It  is  equally  unlikely  that  Harmon,  who  appears  to 
have  been  a  careful  lawyer,  would  have  accepted  a  deed  to 
property  so  acknowledged,  as  known  by  him,  with  such  a  cer- 
tificate of  acknowledgment. 

Previous  to  the  execution  of  the  deed,  Mrs.  Crane  appears 
to  have  sought  disinterested  advice  in  regard  to  the  acceptance 
of  the  proposition  under  which  the  deed  was  made,  and  was 
advised,  as  being  for  her  best  interest,  to  accept  it.  After  the 
execution  of  the  deed,  she  yields  up  the  property  to  Harmon, 
leaves  it,  and  goes  into  the  possession  of  the  Hazle  street 
place,  which  she  took  from  Harmon  in  exchange.  She  con- 
tinues in  possession  of  the  latter  place  for  some  three  years, 
when  she  again  asks  advice  in  regard  to  an  offer  from  Harmon 
of  $700  for  the  surrender  of  her  interest  in  the  latter  property. 
She  is  advised  to  take  it.  She  does  so — takes  the  $700  from 
Harmon,  gives  up  to  him  possession  of  the  place,  and  removes 
on  to  a  place  she  buys  with  this  money  in  part,  and  has  ever 
since  remained  upon  this  last  place,  and  Harmon  and  his  heirs 
have  ever  remained  in  the  possession  of  the  premises  in  con- 
troversy conveyed  by  the  deed  of  July  19,  1856.  Here  has 
been,  ever  since  the  execution  of  the  deed,  a  continuous  enjoy- 
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ment  of  the  property  and  its  avails,  received  in  exchange  for 
the  premises  conveyed  by  that  deed. 

There  have  been  all  the  while,  on  the  part  of  Mrs.  Crane, 
unequivocal  acts  of  confirmation  of  and  acquiescence  in  that 
deed.  Forbes  died  in  1860,  and  Harmon  in  1864.  ISTo  ques- 
tion in  regard  to  the  deed  appears  to  have  been  made  during 
the  lifetime  of  Harmon.  Not  until  after  the  death  of  both 
Forbes  and  Harmon,  and  on  the  3d  day  of  August,  1865,  nine 
years  after  the  making  of  the  deed,  is  this  bill  of  complaint 
exhibited,  setting  up  that  Forbes  was  the  officer  who  took  the 
acknowledgment,  and  not  Short,  and  that  Harmon,  in  con- 
junction with  the  husband  of  the  complainant,  wrongfully 
obtained  the  execution  of  the  deed.  The  facts  are  inconsistent 
with  the  claim  put  forth.  The  proof  clearly  fails  to  show  any 
title  to  relief  as  respects  any  wrong  in  obtaining  the  execution 
of  the  deed,  or  any  defect  in  the  acknowledgment  or  certificate 
thereof. 

There  are  some  minor  points  to  be  noticed.  It  is  insisted 
that  the  court  erred  in  refusing  the  motion  of  the  complainant 
for  a  change  of  venue  because  of  the  prejudice  of  the  judge. 
The  motion  was  not  made  until  after  all  the  evidence  had  been 
heard  by  the  court.  Much  of  the  testimony  was  that  of  wit- 
nesses examined  orally  in  open  court.  Had  the  application 
been  granted  at  that  stage  of  the  cause,  when  it  was  made,  it 
would  have  necessitated  a  continuance,  and  the  hearing  which 
had  been  had  would  have  gone  for  naught,  and  the  evidence 
would  have  had  to  be  reproduced  upon  another  hearing.  We 
think  the  motion  came  too  late  at  that  stage  of  the  cause — 
although  the  affidavit  stated  that  the  knowledge  of  the  alleged 
prejudice  first  came  to  the  complainant  on  the  morning  of  the 
day  of  the  application — and  that  the  motion  was  properly 
overruled. 

It  is  assigned  for  error  that  the  court  refused  to  permit  the 
complainant  to  testify  in  her  own  behalf.  She  wTas  plainly 
excluded  by  the  second  section  of  the  "act  in  regard  to  evi- 
dence," etc.,  because  the  adverse  party  defended  as  the  heirs 
and  administrators  of  Oscar  F.  Harmon,  deceased;  and  she 


1S76J  Crane  v.  Crane  et  al.  171 

Opinion  of  the  Court. 

herself  not  being  admissible  as  a  witness,  her  hnsband  was 
not  property  admitted  as  a  witness  on  her  behalf. 

It  is  insisted  that  there  was  a  homestead  right  in  the  premi- 
ses conveyed  by  this  deed,  and  that  it  was  not  released  by  the 
deed,  as  there  was  not  in  it  any  express  waiver  of  the  home- 
stead right.  The  deed  was  made  before  the  amendatory  act 
of  February  17,  1857,  and  depends  upon  the  original  Home- 
stead Act  of  February  11,  1851.  That  respected  only  the 
protection  of  the  homestead  from  a  forced  sale  under  judicial 
process.  A  formal  release,  or  waiver,  was  made  necessary  to 
subject  it  to  a  forced  sale;  but  there  was  no  prohibition  what- 
ever upon  the  voluntary  alienation  of  the  homestead.  The 
original  act  had  no  respect  to  such  an  alienation  of  it.  Ely  v. 
Eastwood,  26  111.  107;  Smith  v.  Marc,  id.  150. 

It  is  made  a  point  that  Harmon  never  conveyed  to  appellant 
the  Hazle  street  property,  which  was  a  part  of  the  considera- 
tion of  the  deed,  and  that,  being  a  married  woman,  she  could 
not  make  any  valid  agreement  whereby  she  would  surrender 
her  equitable  interest  therein. 

Appellant  had  given  the  consideration  for  that  property, 
and  had  entered  into  the  possession  of  it.  If  there  was  default 
on  the  part  of  Harmon,  in  not  conveying  it  as  he  had  agreed, 
the  proper  remedy  would  have  been  by  bill  for  a  specific  per- 
formance of  the  agreement  to  convey;  but  such  a  bill  would 
have  had  the  difficulty  to  encounter  of  the  non-payment  of  the 
$600,  which  was  to  precede  the  conveyance;  and  the  further 
one,  that  appellant  had  accepted  from  Harmon  $700  in  lieu 
of  such  conveyance,  which,  notwithstanding  the  incapacity  of 
a  married  woman  to  make  agreements,  would  have  been  an 
obstacle  in  the  way  of  a  bill  for  specific  performance. 

Considerable  stress  is  laid  by  counsel  upon  the  representa- 
tions made  by  Harmon  to  appellant,  as  testified  to  by  Ellen 
Warner.  They  assume  such  representations  to  have  been 
made,  and  that  they  were  false  and  fraudulent;  but  the  wit- 
ness Short's  relation  of  the  transaction  of  the  execution  and 
acknowledgment  of  the  deed  is  inconsistent  with  the  testi- 
mony of  Ellen  Warner  in  the  respect  of  the  making  of  such  rep- 
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reservations,  and  other  facts  in  the  case  do  not  consist  with  that 
testimony.  In  view  of  the  whole  evidence,  we  could  not  say 
that  the  court  below  was  required  to  find  that  the  fact  of  the 
making  of  such  representations  was  satisfactorily  established, 
which  sufficiently  disposes  of  this  subject  without  adverting 
to  what  might  have  been  the  effect  of  the  representations  had 
they  in  fact  been  made. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Sarah    Husband 

v. 

Elizabeth  Epling. 

1.  Negotiable  instrument — certainty  as  to  time  of  payment.  It  is 
essential  to  the  negotiability  of  an  instrument  in  writing  for  the  payment  of 
money,  that  the  event  on  which  it  is  to  become  payable  must  inevitably 
happen  some  time  or  other. 

2.  A  written  obligation  for  the  payment  of  a  sum  of  money  "when  the 
estate  of  Thomas  Mason  is  settled  up,"  is  not  negotiable  or  assignable,  as  it 
is  not  morally  certain  the  event  will  ever  happen. 

3.  Married  women — contract  relating  to  separate  estate  binding.  A 
contract  made  by  a  married  woman  in  compromise  and  settlement  of  a  bona 
fide  claim  against  an  estate  in  which  she  is  entitled  to  a  distributive  share, 
is  one  in  respect  to  her  separate  estate,  and  is  binding  on  her,  notwithstand- 
ing her  coverture. 

4.  Consideration — compromise.  The  compromise  of  a  bona  fide  claim 
against  an  estate  with  the  heirs  entitled  to  distribution  therein,  whereby 
such  claim  is  withdrawn,  constitutes  a  good  and  sufficient  consideration  to 
support  an  agreement  by  the  heirs  to  pay  the  claimant  a  certain  sum  of 
money  less  than  the  claim. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  N".  M.  Broadwell,  for  the  appellant. 

Messrs.  Stuart,  Edwards  &  Brown,  and  Messrs.  Hamilton 
&  Rice,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  by  Sarah  Husband,  who 
iues  for  the  use  of  Jane  Husband,  against  Elizabeth  Epling. 
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Trial  was  had,  by  agreement  of  parties,  by  the  court,  without 
the  intervention  of  a  jury,  and  judgment  was  given  for  the 
defendant. 

The  principal  question,  on  the  errors  assigned  by  the  de- 
fendant, is,  whether  the  instrument  in  suit,  under  the  provis- 
ions of  our  statute,  is  assignable  so  as  to  invest  the  assignee 
with  the  legal  title,  and  render  it  indispensable  to  a  recovery 
that  the  suit  shall  be  prosecuted  in  her  name. 
The  following  is  a  copy  of  the  instrument: 
"Whereas,  there  has  been  a  matter  of  controversy  between 
Sarah  Husband,  of  the  one  part,  and  Emily  Jane  Brunt,  Eliz- 
abeth Epling  and  William  T.  Mason,  children  and  heirs  of 
Thomas  Mason,  deceased,  of  the  other  part.  Witnesseth :  that 
whereas,  the  said  Sarah  Husband  claims  a  compensation  for 
keeping  and  raising  said  children  during  the  lifetime  of  said 
Thomas  Mason,  deceased;  and,  whereas,  the  said  parties  have 
agreed  upon  a  settlement,  as  follows:  The  said  Emily  Jane 
Brunk,  Elizabeth  Epling  and  William  T.  Mason  agree  to  pay 
said  Sarah  Husband  the  sum  of  eighteen  hundred  dollars,  that 
is  to  say,  six  hundred  dollars  each,  which,  when  paid,  is  to  be 
in  full  satisfaction  of  all  claims  and  demands  which  the  said 
Sarah  Husband,  or  her  children,  have  or  claim  against  said 
persons  for  keeping  and  raising  to  this  date;  which  amount  is 
to  be  paid  over  when  the  estate  of  the  said  Thomas  Mason  is 
settled  up. 

In  witness  whereof,  the  parties  have  hereunto  set  their  hands 
and  seals,  this  17th  day  of  November,  1871. 

Sarah  Husband,  [seal.] 

John  Q.  A.  Husband,  [seal.] 
Wm.  H.  Husband,  [seal.] 
J.  E.  D.  Husband,  [seal.] 
Jane  Husband,  [seal.] 

Sarah  R.  Husband,  [seal.] 
Wm.  T.  Mason,  [seal.] 

J.  Brunk,  [seal.] 

E.  Epling,  [seal.] 
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Upon  the  back  of  said  instrument  is  the  following  indorse- 
ment: 

"We  assign  this  claim  to  Jane  Husband,  and  authorize'her 
to  receive,  collect  and  receipt  for  the  same. 

November  17,  1871.  Sarah  Husband." 

The  statute  makes  "all  promissory  notes,  bonds,  due  bills, 
and  other  instruments  in  writing,  etc.,  whereby  the  maker 
promises  or  agrees  to  pay  any  sum  of  money  or  article  of  per- 
sonal property,  or  any  sum  of  money  in  personal  property," 
assignable  "by  indorsement  thereon,  under  the  hand"  of  the 
payee,  "in  the  same  manner  that  bills  of  exchange  are,  so  as 
absolutely  to  transfer  and  vest  the  property  thereof  in  the  * 
*  assignee;"  and  authorizes  such  assignee  to  bring  suit  and 
recover  in  his  or  her  own  name.  (Gross'  Stat,  of  1869,  p.  461, 
sections  3,  4,  5.) 

It  is  essential  to  an  instrument  of  either  of  the  classes  enu- 
merated, that  the  event  on  which  it  is  to  become  payable  must 
inevitably  happen  some  time  or  other.  Kelley  v.  Hemming- 
way,  13  111.  604;  Kingsbury  v.  Wall,  68  111.  311. 

The  event  here  is  "when  the  estate  of  Thomas  Mason  is  set- 
tled up."  Can  it  be  said  to  have  been  morally  certain,  when 
the  instrument  was  executed,  that  the  estate  ever  would  be 
settled  up?  The  law  requires  estates  to  be  settled,  and  fixes  a 
period  within  which  it  shall  be  done;  but  it  does  not,  of  and 
by  itself,  settle  them.  The  presumption  is  that  the  law  in  this 
regard,  as  in  others,  will  be  obeyed ;  but  this  presumption  does 
not  amount  to  absolute  certainty.  The  enforcement  of  the 
law  depending  on  human  agencies,  is  liable  to  be  affected  or 
controled  by  many  circumstances,  and  instances  where  it  is 
not  only  not  fully  enforced,  but  is  openly  violated,  are  within 
the  experience  of  all,  so  that  it  is  impossible  to  predict,  with 
moral  certainty,  that  a  thing  will  be  done,  simply  because  it 
is  the  command  of  the  law  that  it  shall  be. 

Our  conclusion  is,  that  the  instrument  was  not  assignable; 
and  we  are  also  of  opinion  the  case  is  not  within  any  principle 
recognized  in  Williams  v.  Smith,  3  Scammon,  524,  cited  by 
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counsel.  No  question  was  there  presented  or  discussed  as  to 
the  negotiable  character  of  the  instrument. 

The  only  other  question  to  be  considered  arises  on  the  cross 
error  assigned  by  appellee. 

The  second  of  the  defendant's  pleas  alleged  the  coverture  of 
the  defendant  at  the  time  of  the  execution  of  the  instrument 
sued  on.  To  this  the  plaintiff  replied,  that  at  the  time,  etc., 
the  defendant  was  the  owner,  in  her  own  right,  of  a  distribu- 
tive share  or  legacy,  to  be  paid  out  of  so  much  of  the  estate  of 
one  Thomas  Mason,  deceased,  as  should  remain  after  the  pay- 
ment of  all  claims  against  said  estate;  which  said  share  or 
legacy  amounted  to  over  $5000 ;  that  the  plaintiff  had  a  bona 
fide  claim  against  said  estate  for  a  large  amount,  to-wit:  $2000, 
and  upwards,  which  she  was  about  to  prosecute  in  the  proper 
court  at  the  time  of  making  said  agreement;  and  that  the  said 
agreement  was  made  and  entered  into  by  the  defendant  and 
the  other  makers  thereof,  in  compromise  and  settlement  of 
said  claim,  so  had  and  held  by  plaintiff;  and  plaintiff,  relying 
upon  said  settlement  and  agreement,  did  forbear  to  prosecute 
her  said  claim,  and  surrendered  the  same  as  settled  and  dis- 
charged, etc. 

Defendant  demurred,  but  the  court  overruled  the  demurrer, 
and  the  defendant,  electing  to  stand  by  her  demurrer,  refused 
to  rejoin. 

The  question  is,  was  the  demurrer  properly  overruled? 

"We  think  it  is  sufficiently  alleged  that  the  preservation  of 
the  sole  and  separate  property  of  the  defendant,  acquired  in 
good  faith,  through  a  source  other  than  her  husband,  was  the 
consideration  for  her  promise.  If,  as  is  alleged,  she  was  the 
owner  in  her  own  right  of  a  distributive  share  in  Mason's 
estate,  after  the  payment  of  his  debts,  and  the  plaintiff  had  a 
bona  fide  claim  against  the  estate,  it  can  admit  of  no  dispute 
that  the  allowance  of  that  claim  against  the  estate  would,  pro- 
portionately reduce  the  amount  of  her  distributive  share.  A 
married  woman  in  being  allowed  to  make  such  contracts  as 
are  essential  to  her  enjoyment  and  use  of  her  separate  property, 
in  the  same  manner  as  if  she  were  unmarried,  must  be  bound 
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by  her  bad  as  well  as  her  good  contracts,  except  when  they 
may  be  obnoxious  to  other  objections  than  the  single  one  of 
her  coverture.  To  the  extent  that  she  is  authorized  to  contract, 
she  is  to  be  regarded  precisely  as  if  she  were  unmarried;  and 
we  have  held  that  under  the  acts  of  1861  and  1869,  relative 
to  the  separate  property  of  married  women,  she  is  empowered 
to  make  contracts  with  regard  to  her  separate  property,  upon 
which  she  will  be  held  liable  in  an  action  at  law.  Cookson  v. 
Toole,  59  111.  515;  Ralley  v.  Ball,  66  id.  250;.  Raight  v. 
McVeagh,  69  id.  624. 

That  the  compromise  of  plaintiff's  claim  formed  a  sufficient 
consideration  to  support  the  defendant's  promise,  is  sustained 
by  McKinley  v.  Wathins,  13  111.  140,  Cassell  y.  Ross,  33 
id.  244,  Burnside  v.  Potts,  23  id.  415,  and  Miller  et.  al.  v. 
Hawker,  66  id.  185. 

In  our  opinion,  therefore,  the  demurrer  to  the  replication 
was  properly  overruled,  but  for  the  error  in  giving  judgment 
for  the  defendant,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Catlin  Pkestow 

V. 

Joseph  M.  Williams  et  al. 

1.  Mistake — reforming  voluntary  conveyance.  The  general  rule  is,  that 
a  court  of  equity  will  refuse  its  aid  to  decree  a  specific  performance,  or 
rectify  a  mistake  in  a  contract  that  is  voluntary  and  without  any  considera- 
tion to  support  it. 

2.  Same — reformation  as  against  subsequent  purchaser.  It  is  sufficient 
to  authorize  the  reformation  of  a  deed  for  a  mistake  as  against  a  sub- 
sequent grantee,  that  he  had  notice  of  the  first  deed,  and  the  fact  that,  by  a 
mistake,  it  failed  properly  to  describe  the  land  will  not  aid  such  subsequent 
purchaser,  and  he  will  not  be  allowed  to  profit  by  the  mistake. 

3.  Conveyance — consideration.  A  conveyance  of  land,  made  in  full 
payment  and  discharge  of  alimony,  decreed  to  be  paid  by  the  grantor, 
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though  made  to  the  children  of  the  grantor  and  his  former  wife,  who  was 
entitled  to  the  alimony,  is  not  a  voluntary  conveyance,  but  is  founded  upon 
a  legal  and  binding  consideration. 

Appeal  from  the  Circuit  Court  of  Clark  county. 
Messrs.  Wilkin  &  Wilkin,  for  the  appellant. 
Mr.  S.  S.  Whitehead,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  for  the  purpose  of  cor- 
recting a  mistake  in  the  description  of  certain  premises  con- 
veyed by  Peter  G.  Cooper  to  Melissa,  Elizabeth  and  Charles 
W.  Cooper,  by  deed  bearing  date  May  9,  1864. 

A  hearing  of  the  cause  was  had,  upon  proofs,  and  a  decree 
rendered  as  prayed  for  in  the  bill,  to  reverse  which  this  appeal 
was  taken. 

It  is  claimed  by  appellant,  that  the  deed  under  which  appel- 
lees claim  is  a  voluntary  conveyance,  made  without  consider- 
ation, and  that  a  court  of  equity  will  neither  lend  its  aid  to 
enforce  the  specific  execution  of  voluntary  contracts,  nor  will 
it  decree  the  correction  of  a  mistake  in  a  deed  without  consid- 
eration. 

The  general  rule,  no  doubt,  is,  that  the  specific  execution  of 
a  contract  will  not  be  decreed  in  a  court  of  equity,  unless 
the  contract  is  based  on  a  fair  and  valuable  consideration. 
Wehh  v.  Alton  Marine  and  Fire  Insurance  Co.  5  Gilm.  223 ; 
2  Story's  Eq.  Jur.  sec.  793. 

Upon  the  same  principle,  it  may  be  said  that  a  court  of 
equity  might  refuse  its  aid  to  rectify  a  mistake  in  a  contract 
that  is  voluntary  and  without  any  consideration  to  support  it, 
when  a  bill  is  brought  against  the  party  who  executed  the  in- 
strument. 

But  the  important  inquiry  here  is,  whether  the  deed  in  ques- 
tion was  without  consideration,  and  whether  the  grantees 
therein  were  mere  volunteers. 

Upon  an  examination  of  the  evidence  upon  which  the  court 
decreed  the  relief  prayed  for  in  the  bill,  it  appears  that  in 
12— 81st  III. 
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March,  1863,  Martha  Cooper,  the  wife  of  the  grantor  in  the 
deed,  obtained  a  decree  dissolving  the  marriage  contract  exist- 
ing between  them.  The  care  and  custody  of  their  three  children, 
who  are  the  grantees  in  the  deed,  were  decreed  to  the  said  Mar- 
tha Cooper.  She  also  obtained  a  decree  that  Peter  G.  Cooper 
should  pay  her,  as  alimony,  $50  on  the  first  Monday  of  April, 
1863,  and  $50  at  the  expiration  of  every  six  months  during 
her  natural  life;  and  for  the  security  of  the  payment  of  the 
alimony,  the  same  was  decreed  to  be  alien  upon  the  real  estate 
of  Peter  G-.  Cooper. 

Upon  the  back  of  the  decree  is  a  receipt  signed  by  Martha 
Cooper,  dated  May  10,  1864,  in  which  she  acknowledges  the 
payment  of  $900  by  Peter  Gr.  Cooper,  in  full  payment  and 
discharge  of  all  money  due  and  to  become  due  on  the  decree. 
The  proof  shows  this  payment  was  made  by  the  execution  and 
delivery  of  the  deed  in  question.  Indeed,  the  deed,  upon  its 
face,  shows  the  consideration  upon  which  the  lands  were  con- 
veyed.    It  is  as  follows: 

"  I,  Peter  Gr.  Cooper,  in  consideration  of  $900,  paid  by 
Martha  Ann  Slater,  legal  guardian  of  Melissa,  Elizabeth  and 
Charles  "W.  Cooper,  minor  heirs  of  the  said  Martha  Ann  Slater, 
the  receipt  of  which  is  hereby  acknowledged,  do  hereby  de- 
mise, release  and  forever  quitclaim  unto  the  said  Melissa, 
Elizabeth  and  Charles  ~W.  Cooper,  their  heirs  and  assigns,  the 
following  lands,"  etc. 

The  consideration  of  the  deed  is  not  controverted  or  denied, 
but,  on  the  other  hand,  it  is  expressly  admitted  by  the  answer. 

It  is  true,  the  consideration  did  not  move  from  the  grantees 
in  the  deed,  yet  that  does  not  change  the  fact  that  the  convey- 
ance was  made  upon  a  legal  and  valuable  consideration.  Can 
the  deed,  then,  be  said  to  be  without  consideration  and  volun- 
tary, when  there  was,  in  fact,  a  consideration  paid?  Suppose 
the  lands  had  been  conveyed  to  Martha  Ann  Cooper,  in  satisfac- 
tion of  the  amount  due  and  to  become  due  on  the  decree,  -it 
could  not  be  denied  that  the  conveyance  was  made  upon  a 
legal  and  binding  consideration. 

Martha  Ann  Cooper  was  the  mother  of  the  grantees  in  the 
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deed.  They  were  minors.  She  was  entrusted  by  decree  of 
court  with  their  custody,  and  was  bound  to  provide  them  with 
means  of  support.  She  had  the  undoubted  right  to  purchase 
for  them,  and  in  their  names,  real  estate  which,  when  conveyed 
to  them,  they  could  hold  as  against  her,  the  grantor  in  the 
deed  and  all  others,  unless  she  had  creditors,  who  might  im- 
peach the  transaction  for  fraud.  The  right  of  a  parent  to  make 
a  settlement  of  property  on  a  child  can  not  be  doubted. 

When,  therefore,  Martha  Ann  Cooper  purchased  the  lands 
of  her  former  husband,  in  satisfaction  of  the  decree  she  held 
for  alimony,  which  was  a  lien  upon  the  lands,  she  had  the  right 
to  have  the  conveyance  made  to  herself,  to  her  minor  children 
or  to  a  stranger,  and,  after  a  conveyance  was  made,  neither  the 
grantor,  nor  any  person  claiming  under  him,  through  a  subse- 
quent deed,  could  question  the  transaction. 

The  payment  of  $900  to  Peter  Cooper  was  the  consideration 
for  the  execution  and  delivery  of  the  deed.  The  lands  were 
not  conveyed  as  a  gift  from  the  father  to  his  children,  but,  on 
the  other  hand,  the  transaction  was  a  purchase,  where  the  full 
value  of  the  property  was  paid  to  the  grantor;  he  having  sold 
and  conveyed  for  a  full  consideration,  was  in  no  position  him- 
self to  dispute  the  validity  of  the  conveyance. 

Nor  is  appellant  in  any  better  position.  He  was  notified, 
before  he  acquired  a  deed  of  Cooper,  that  the  lands  had  been 
previously  conveyed  to  appellees;  he  was  in  no  sense  an  inno- 
cent purchaser,  but,  on  the  other  hand,  had  notice  that 
Cooper  had  parted  with  the  title  upon  a  sufficient  consid- 
eration. 

The  fact  that  Cooper,  in  the  deed  made  to  appellees,  had 
made  a  mistake  and  failed  to  properly  describe  the  lands  sold, 
would  not  help  appellant.  It  was  enough  that  he  had  notice 
of  a  prior  conveyance;  however  defective  it  might  be,  a  court 
of  equity  would  not  permit  him  to  profit  by  the  mistake. 

The  deed  the  bill  was  filed  to  correct  can  not  be  regarded  as 
a  voluntary  conveyance,  but  it  was  executed  upon  an  adequate 
consideration. 

Were  appellees  mere  volunteers?     While  the  alimony  named 


180  "Wilson  v.  School  Directors.  [Jan.  T. 

Syllabus. 

in  the  decree,  which  was  the  consideration  for  the  conveyance, 
was  awarded  to  Mrs.  Cooper,  yet  it  was  given  not  only  for  her 
support,  but  also  for  the  benefit  of  appellees,  to  assist  in  their 
maintenance. 

The  amount  was,  no  doubt,  fixed  in  view  of  the  fact  that  the 
care  and  custody  of  appellees  was  given  to  Mrs.  Cooper.  They, 
therefore,  had  a  direct  interest  in  the  money  which  was  the 
consideration  for  the  conveyance,  and  can  not  be  regarded  as 
volunteers. 

The  authorities  cited  by  appellant,  to  sustain  the  position 
that  courts  of  equity  will  not  lend  their  aid  to  reform  a  volun- 
tary conveyance,  have  no  application  to  the  facts  of  this  case. 

We  are  of  opinion  that  the  decree  of  the  circuit  court  was 
fully  justified  by  the  facts  presented  by  the  record,  and  it  will 
be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Scholfield  took  no  part  in  the  decision  of  this 
case. 


Andrew  C.  Wilson 


The  School  Directors,  Etc. 

1.  School  directors — have  no  right  to  sue  in  respect  to  school  house  land. 
A  suit  to  compel  a  deed  for  property  used  as  a  school  house  site,  can  be 
brought  only  in  the  name  of  the  school  trustees,  or  in  the  name  of  some 
tax-payer  or  other  person  having  a  pecuniary  interest  in  the  matter,  by  show- 
ing that  the  trustees  refused  to  perform  their  duty.  The  school  directors 
can  not  bring  such  suit  in  their  official  capacity. 

2.  School,  matters — dedication  of  land  for  school  site.  Where  land  has 
been  dedicated  for  a  school  house  site  and  used  as  such  for  twenty  years, 
and  its  boundaries  are  fixed,  it  seems  the  trustees  will  have  the  right  to  hold 
the  same  for  school  purposes.  And  if  the  former  owner  can  be  required  to 
make  a  deed,  he  will  only  be  required  to  make  such  as  will  confirm  the  ded- 
ication. He  can  not  be  required  to  make  an  absolute  and  unconditional 
one. 
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Writ  of  Error  to  the  Circuit  Court  of  Calhoun  county ;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  H.  Case,  for  the  plaintiff  in  error. 

Messrs.  Hodges  &  Burr,  for  the  defendants  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  chancery,  brought  in  the  court  below,  by 
the  "  School  Directors,"  to  compel  a  conveyance  of  a  small 
tract  of  land  used  as  a  site  for  a  school  house  in  said  district, 
to  be  made  by  Wilson  to  the  school  trustees  of  their  township. 

By  the  bill,  answer  and  proof,  it  appears  that  for  more  than 
20  years  a  school  house  had  been  upon  the  site,  though  the 
paper  title  was  in  Wilson  and  those  through  whom  he  derived 
title.  About  1870  Wilson  and  wife  signed  and  sealed  a  con- 
veyance purporting  to  convey  the  land  in  question  to  the  trus- 
tees "  for  school  purposes  and  no  other."  This  deed  was  placed 
in  the  hands  of  the  treasurer  of  the  township  and  remained 
there  for  several  years.  The  trustees  of  schools,  as  such,  took 
no  action  on  the  subject.  The  description  in  the  deed  was  not 
very  definite,  and  was  unsatisfactory  to  some  of  the  citizens, 
and  the  qualification  as  to  the  use  was  also  objectionable.  For 
these  and  other  reasons  the  deed  was  not  recorded. 

Wilson  was  willing  to  make  the  description  definite,  and  to 
that  end  the  deed  was  put  into  his  hands  to  have  a  new  deed 
prepared.  Wilson  was  one  of  the  trustees  of  schools,  and  a 
Mr.  Lowe  was  another.  Wilson  took  the  old  deed  to  Lowe's 
house  and  they  together  prepared  a  new  deed,  in  which  the 
ground  in  question  was  accurately  described  by  metes  and 
bounds.  In  this  deed  there  was  a  provision,  that  when  the 
property  ceased  to  be  used  for  school  purposes  it  should  revert 
to  Wilson.  Wilson,  in  the  presence  of  Lowe,  burned  the  old 
deed,  and  Wilson  and  his  wife  made  and  acknowledged  the 
new  deed,  and  the  same  was  in  all  respects  executed  save  the 
delivery.  Before  it  was  delivered  some  fault  was  found  with 
the  deed  and  Wilson  destroyed  that  deed. 
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Some  of  the  parties  in  interest  instituted  a  suit  in  the  name 
of  the  trustees  of  schools,  (seeking  the  same  relief  sought  in 
this  suit),  which,  by  order  of  a  majority  of  the  trustees,  was 
dismissed. 

Then  this  suit  was  instituted,  setting  up  that  the  trustees  of 
schools  had  dismissed  the  first  suit  and  refused  to  institute  and 
prosecute  another  suit  to  accomplish  the  end  sought. 

At  the  hearing  the  circuit  court  made  a  decree  requiring 
Wilson  to  convey  the  unqualified  fee  in  the  lands  in  question 
to  the  trustees  of  schools  by  deed. 

This  decree  can  not  be  sustained.  The  trustees  of  schools, 
as. a  quasi  corporation,  had  the  control  of  the  whole  matter.' 
The  school  directors,  as  such,  had  no  lawful  authority  to  inter- 
fere in  the  matter,  and  have  no  such  interest  in  the  subject 
matter  as  enables  them  to  bring  or  maintain  this  suit,  even  if 
Wilson  were  in  duty  bound  to  make  such  conveyance  as  that 
required  by  the  decree.  A  suit  for  such  purpose  could  only 
be  maintained  in  the  name  of  the  trustees  of  schools,  or  in 
the  name  of  some  tax-payer  or  other  person  having  a  pecuniary 
interest  in  the  matter,  by  showing  that  the  trustees  refused  to 
perform  their  duty.  The  law  invests  the  school  directors  with 
no  such  interest. 

The  decree  is  wrong  upon  the  merits.  The  evidence  tends 
to  show  a  dedication  of  the  land  to  the  public  for  the  pur- 
pose of  the  site  of  a  school  house.  The  first  deed  was  merely 
intended  to  confirm  this  dedication  and  declare  it  distinctly. 
The  proof  does  not  show  any  acceptance  of  that  deed  by 
the  trustees  of  schools.  It  is  true,  that  no  formal  accept- 
ance is  necessary,  but  some  circumstances  must  indicate  an 
acceptance  by  the  grantee.  Where  it  is  clearly  to  the  inte- 
rest of  the  grantee  to  accept  a  grant,  an  acceptance  may,  in 
same  cases,  be  presumed.  Here,  however,  the  trustees  of 
schools  could  take  no  more  by  the  first  deed  than  they  held  by 
means  of  the  dedication  before  the  deed  was  made.  The  de- 
scription in  the  deed,  in  fact,  was  not  so  satisfactory  as  the 
boundaries  already  defined  by  the  dedication.  These  consid- 
erations leave  the  question  with  such  surroundings  that  no 
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acceptance  can  be  presumed.  The  treasurer  had  no  power  to 
accept.  The  trustees  never  did  accept,  and  may  well  have  be- 
lieved that  their  interests  stood  better  without  the  deed  than 
with  it.  If  the  facts  are  such  as  to  make  it  the  duty  of  Wilson 
to  make  a  new  deed,  he  can  only  be  required  to  make  such  a 
deed  as  will  simply  affirm  the  dedication.  The  trustees  of 
schools  hold  that  property  by  dedication,  for  use  as  a  site  for  a 
school  house. 

Wilson  is  in  no  event  bound  to  make  a  deed  conveying  any 
greater  right  than  that  to  this  property. 

The  new  deed  made  by  Wilson  ought  to  have  been  accepted. 

The  decree  is  reversed  and  the  suit  dismissed. 

Decree  reversed. 


Ephraim  Jennings 

v. 

Benson  O.  Hinkle  et  al. 

1.  Party — mechanic's  lien.  Where  a  corporation,  with  whom  a  contract 
was  made  for  materials  with  which  to  erect  a  building,  ceases  to  exist,  as, 
a  church,  and  it  becomes  disorganized,  it  is  not  necessary  to  make  such 
body  a  defendant  on  petition  to  establish  and  enforce  a  mechanic's  lien. 

2.  Chancery — preserving  evidence.  The  practice  has  never  obtained,  in 
suits  to  enforce  mechanic's  liens,  to  preserve  the  evidence  in  the  record  as 
necessary  to  support  the  decree. 

3.  Same — effect  of  finding  in  decree.  Where  a  decree  finds  all  the  ma- 
terial facts  alleged  in  a  bill  or  petition  to  be  true,  a  party  complaining  that 
the  proof  does  not  justify  the  finding,  should  preserve  the  evidence  in  the 
record,  or  it  will  be  presumed  it  warranted  the  finding. 

4.  Limitation — mechanic's  lien.  As  between  a  mechanic  or  material- 
man and  the  principal  debtor,  the  limitation  clause  in  the  statute  relating 
to  mechanics'  liens  has  no  application. 

Writ  of  Error  to  the  Circuit  Court  of  Cumberland  county; 
the  Hon.  J.  C.  Allen,  Judge,  presiding. 
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Messrs.  Moulton,  Chafeee  &  Headen,  for  tlie  plaintiff  in 
error. 

Mr.  O.  B.  Ficklin,  and  Mr.  James  W.  Ckaig,  for  the  de- 
fendants in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

Petitioners  show  they  entered  into  a  verbal  contract  with 
the  First  Missionary  Baptist  Church  to  furnish  materials  to 
the  value  of  $342.88,  to  be  used  in  a  church  edifice  to  be 
erected  on  the  premises  described,  which  sum  was  to  be  paid 
them,  with  interest  at  the  rate  of  10  per  cent  per  annum  from 
the  time  the  materials  should  be  delivered;  that,  in  pursuance 
of  that  contract,  they  did  furnish  materials  to  that  value;  that 
the  same  were  used  in  the  church  building;  that  the  society 
failed  to  pay  for  the  materials  so  delivered,  or  any  part  thereof; 
that  the  religious  society  known  by  that  name  with  whom  they 
contracted,  have  become  disorganized,  and  that  at  the  time  of 
filing  the  petition  there  was  no  such  organization.  Defendant 
was  made  a  party,  and  it  was  charged  he  claimed  some  interest 
in  the  premises. 

The  principal  allegations  of  the  petition  are  neither  admitted 
nor  denied  in  the  answer  of  defendant.  He  alleges,  however, 
that  he  proposed  to  donate  to  the  church  the  lot  on  which  the 
building  was  to  be  erected,  upon  condition  the  church  would 
erect  and  maintain  thereon  a  house  of  worship,  which  condi- 
tion was  accepted  by  the  trustees,  and  that  it  was  further 
agreed  he  should  make  and  deliver  to  J.  M.  Wright  a  deed  for 
the  lot,  to  be  delivered  to  the  trustees  when  the  building  was 
completed,  and  that  the  deed  was  so  made  and  delivered  to 
Wright.  It  is  also  alleged  the  contingency  upon  which  the 
deed  was  to  be  delivered  never  happened — that  is,  the  church 
building  was  never  fully  completed. 

The  cause  was  heard  on  bill,  answer  and  proofs,  and  the 
court  found  all  the  principal  allegations  in  the  petition  which 
establish  petitioner's  right  to  relief,  to  have  been  proven. 

One  objection  taken  is,  that  the  First  Missionary  Baptist 
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Church,  with  which  the  contract  was  made,  was  not  made  a 
party  defendant.  It  is  a  sufficient  answer,  that  there  is  now 
no  such  organization.  The  corporation,  if  one  ever  existed,  is 
civilly  dead.  But  it  is  said  there  was  no  proof  offered  that 
the  church  organization  has  now  no  existence.  We  can  not 
know  whether  there  was  or  not.  The  court  has  found,  in  the 
decree,  it  was  "  disorganized,"  and  it  is  for  the  party  complain- 
ing of  the  decree  to  preserve  the  evidence.  It  was  always 
competent  to  hear  oral  testimony  in  such  cases,  and  we  will 
presume  the  finding  was  warranted,  unless  the  contrary  appears 
from  the  evidence  in  the  record.  The  practice  has  never  ob- 
tained, in  this  class  of  cases,  of  preserving  the  evidence  in  the 
record  as  necessary  to  support  the  decree.  Kidder  v.  Aholtz, 
36  111.  478;  Croskey  v.  The  Northwestern  Manufacturing  Co. 
48  111.  481. 

The  court  has  found  the  building  had  been  erected,  and  all 
other  material  allegations  upon  which  to  base  a  decree  in  favor 
of  petitioners  for  the  relief  sought.  No  evidence  has  been 
preserved  in  the  record,  and  we  must  presume,  in  accordance 
with  our  previous  decisions,  the  court  found  correctly. 

Surely  defendant  has  no  equities  superior  to  what  the  church 
would  have  had,  if  it  had  continued  to  exist.  He  stands  in 
its  shoes.  The  building  was  erected  with  his  knowledge,  and 
by  his  procurement.  According  to  the  finding  of  the  court, 
the  contingency  had  happened  upon  which  the  deed  was  to  be 
delivered. 

It  is  apprehended  that,  as  between  the  mechanic  or  material- 
man and  the  principal  debtor,  the  limitation  clause  of  the 
statute  has  no  application.  Van  Pelt  v.  Danforth  et  al.  58 
111.  145. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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Joseph  Bongard 

v. 

Christian  F.  Block. 

1.  Fraudulent  conveyance — who  are  creditors  protected  against.  A 
party  having  a  claim  for  damages,  growing  out  of  a  personal  wrong  or  tort, 
is  a  creditor  within  the  meaning  of  the  Statute  of  Frauds,  and  will  be  pro- 
tected against  a  fraudulent  conveyance  made  by  the  tort-feasor. 

2.  If  a  party,  after  the  commission  of  a  personal  wrong,  and  after  suit  to 
recover  damages  therefor,  but  before  judgment,  conveys  all  his  property  to 
his  daughter,  in  consideration  of  love  and  affection,  not  keeping  sufficient 
to  meet  his  liability,  the  conveyance  will  be  set  aside  in  equity,  and  the 
property  subjected  to  the  payment  of  the  judgment. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

Mr.  Z.  S.  Swan,  Mr.  T.  J.  Smith,  and  Mr.  G.  W.  Gere,  for 
the  appellant. 

Mr.  J.  S.  "Wolfe,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  appeal  is  prosecuted  from  the  circuit  court  of  Cham- 
paign county,  to  reverse  a  decree  rendered  therein  in  favor  of 
Christian  F.  Block,  complainant,  and  against  Joseph  Bongard 
and  others,  defendants. 

The  complainant  brought  his  action  to  the  August  term, 
1872,  of  the  circuit  court  of  Ford  county,  against  the  defend- 
ant Bongard,  which  resulted  in  a  judgment  in  favor  of  the 
plaintiff  for  fifteen  hundred  dollars  damages,  and  costs  of  suit. 
A  fi.  fa.  was  duly  issued  on  this  judgment,  directed  to  the 
sheriff  of  Champaign  county,  where  defendant  resided,  which 
came  to  the  hands  of  the  sheriff  on  the  20th  of  September. 
The  writ  was  returned  on  October  25,  indorsed  that  he  had 
read  the  same  to  the  defendant,  and  demanded  satisfaction 
thereof;  that  defendant  refused  to  turn  out  property,  and  find- 
ing no  property,  it  was  returned  unsatisfied. 
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Prior  to  the  judgment,  defendant  Bongard  was  the  owner 
in  fee  of  a  certain  tract  of  land,  situated  in  Champaign  county, 
which,  on  September  2,  1872,  he  conveyed  by  deed,  in  consid- 
eration of  love  and  affection,  to  his  daughter,  Mary  "Waldo. 

The  scope  of  the  bill  was  to  set  aside  this  conveyance  as 
fraudulent,  as  one  made  with  the  intent  to  hinder,  delay  and 
defraud  complainant,  and  made  in  anticipation  of  the  recovery 
of  a  judgment  by  complainant  against  the  defendant,  and  to 
prevent  the  collection  of  the  same. 

The  question  is  made  by  appellant,  that  complainant,  at  the 
time  of  the  conveyance,  was  not  a  creditor  within  the  meaning 
of  the  statute,  his  cause  of  action  being  for  a  tort. 

This  point  is  settled  by  this  court  in  Walradt  etal.  v.  Brovm, 
1  Gilm.  397.  It  was  contended  in  that  case,  that  parties  hav- 
ing claims  or  causes  of  action  arising  ex  delicto,  are  not  pro- 
tected by  the  statute,  the  word  "  creditors  "  alone  being  used. 
The  court  said  that  word  was  not  used  in  its  strict  technical 
sense,  but  includes  all  parties  who  have  demands,  accounts, 
interests  or  causes  of  action,  for  which  they  might  recover  any 
debt,  damages,  penalty  or  forfeiture;  that  such  were  the  inter- 
ests which  the  statute  expressly  says  shall  be  protected,  and, 
therefore,  all  persons  having  such  interests  must  be  included 
in  the  word  "  creditors." 

That  the  intent  of  this  conveyance  was  to  hinder,  delay,  de- 
fraud the  creditors  of  the  grantor,  is  quite  apparent.  That 
natural  love  and  affection  will  support  a  conveyance  from  a 
parent  to  the  child,  is  not  questioned,  but  the  grantor  must 
reserve  property  sufficient  to  pay  his  debts  or  to  satisfy  his 
liabilities.  A  man  can  not  be  justified,  after  committing  a 
personal  wrong  and  injury  to  another,  for  which  damages  may 
be  recovered,  in  conveying  all  his  property  to  his  child:  The 
mtent  is  too  apparent.  This  land,  it  would  appear,  was  all  the 
property  appellant  possessed,  and  it  must  be  held  subject  to 
answer  to  demands  existing  against  him  at  the  time  of  the  con- 
veyance. 

The  point  that  the  record  affords  no  evidence  of  the  amount 
of  costs,  is  not  well  taken.     The  record  recites  a  finding  by  the 
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court  of  the  costs  awarded  in  the  common  law  action,  and 
which  may  have  appeared  from  the  record  produced  to  the 
court. 

We  are  satisfied  the  evidence  sustains  the  decree,  and  no 
valid  objections  exist  against  it,  and  it  must  be  affirmed. 

Decree  affirmed. 


Hughes  &  McCart 
v. 
James  Frisby. 

1.  Evidence — practice  in  chancery  as  to  rejecting.  In  chancery  proceed, 
ings  the  presumption  is,  that  the  court  hears  and  considers  all  the  proper 
evidence,  and  decides  on  the  proper  and  rejects  the  improper  evidence,  and 
when  taken  to  this  court  it  is  considered  in  the  same  manner,  and  a  decree 
will  not  be  reversed  if  sustained  by  proper  evidence. 

2.  Parol  evidence — to  show  sale  under  decree  was  made  subject  to  mort- 
gage. Where  land  is  sold  under  a  decree  of  foreclosure  which  directs  the 
sale  to  be  subject  to  the  mortgage,  as  to  the  notes  not  due,  and  the  master's 
report  of  the  sale  is  silent  as  to  the  fact,  parol  testimony  is  admissible  to 
show  that  the  master  announced  the  sale  as  subject  to  the  lien  of  the  mort- 
gage. 

3.  Mortgage — whether  sale  onforeclosure  destroys  lien  as  to  debt  not  due. 
Where  a  decree  of  foreclosure  directs  a  sale  subject  to  the  mortgage  for  the 
unforeclosed  part  of  the  debt,  and  the  sale  is  so  made  under  an  announce- 
ment to  that  effect,  the  failure  of  the  master  to  state  that  fact  in  his  certifi- 
cate of  purchase  and  report  of  sale,  and  its  confirmation,  will  not  affect  or 
modify  the  original  decree  and  waive  or  release  the  lien  reserved. 

4.  The  law  does  not  require  that  the  notice  of  a  sale  under  a  decree  of 
foreclosure  should  state  it  is  subject  to  any  further  lien,  when  the  decree 
makes  it  so,  but  it  will  be  sufficient  for  the  master  to  so  announce  when  he 
offers  the  property,  nor  is  it  necessary  that  the  certificate  of  purchase  should 
show  that  fact. 

5.  Same — when  sale  extinguishes  entire  mortgage.  Where  a  foreclosure 
of  a  mortgage  is  had  before  the  whole  debt  is  due,  and  the  decree  directs  a 
sale  for  debt  due,  subject  to  the  lien  for  the  part  not  due,  if  the  mortgagee, 
the  holder  of  the  entire  debt,  purchases  and  receives  a  deed  for  the  premi- 
ses, it  will  be  a  satisfaction  of  the  whole  debt,  but  if  redemption  is  made 
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from  the  purchaser  by  the  mortgagor,  or  a  judgment  creditor  of  the  mortgagor, 
the  debt  not  due  at  the  sale  and  the  lien  will  remain  in  force,  and  the  mort- 
gagee may  again  foreclose  as  to  it. 

"Writ  of  Error  to  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Hughes  &  McCart,  pro  sese. 

Messrs.  McISTulta,  Aldrich  &  Kerrick,  and  Messrs.  Bloom- 
field,  Pollock  &  Campbell,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  October,  1870,  defendant  in  error  sold  to  one  Robert  L. 
Scott  a  tract  of  land  in  McLean  county,  and  received  his  five 
promissory  notes,  falling  due  annually,  and  amounting  in  the 
aggregate  to  the  sum  of  $3100;  and  to  secure  their  payment, 
took  a  mortgage  on  the  land.  When  the  first  note  matured, 
not  being  paid,  defendant  filed  a  bill  to  foreclose  the  mortgage 
for  the  payment  of  the  same.  Before  a  hearing  was  had  the 
second  note  matured,  and  he  filed  a  supplemental  bill  alleging 
the  fact,  and  praying  that  the  mortgage  be  likewise  foreclosed 
for  its  payment.  On  a  final  hearing  the  court  rendered  a 
decree  that  the  mortgagor  pay  to  complainant  $1528.80  in  a 
time  specified  in  the  decree,  and  on  default  thereof,  the  mort- 
gaged premises  be  sold,  or  so  much  thereof  as  necessary  to 
pay  the  same.  The  decree  provided  that  such  sale  should  be 
subject  to  the  balance  of  the  mortgage  debt,  and  required  the 
master  in  chancery  to  execute  a  certificate  of  purchase. 

The  money  was  not  paid  and  the  master  sold  the  land  as 
directed  by  the  decree,  and  defendant  in  error  became  the  pur- 
chaser. After  the  expiration  of  a  year  from  the  date  of  sale, 
and  before  fifteen  months  had  expired,  plaintiffs  in  error,  as 
judgment  creditors,  redeemed  from  the  master's  sale,  and  in 
due  time,  no  further  redemption  having  been  made,  the  sheriff 
made  to  them  a  deed  for  the  land.  Afterward  defendant  in  error 
commenced  this  suit  to  foreclose  two  of  the  remaining  notes 
which  had  matured.     On  the  hearing  in  the  court  below  the 
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relief  was  granted,  and  the  land  ordered  to  be  sold  in  default 
of  the  payment  of  the  sum  then  found  due.  To  reverse  that 
decree  the  case  is  brought  to  this  court  on  error. 

It  is  urged  that,  inasmuch  as  the  certificate  of  the  master  in 
chancery  did  not  recite  that  the  sale  was  made  subject  to  the 
lien  for  the  unpaid  notes,  and  as  the  deed  had  no  such  recital, 
and  it  was  omitted  in  the  master's  report,  and  the  same  was 
approved  as  made,  defendant  in  error  thereby  waived  the  lien, 
and  plaintiffs  in  error  took  the  property  by  their  redemp- 
tion and  purchase,  free  from  the  lien  reserved  in  the  decree. 
It  also  appears,  that  after  the  time  for  a  redemption  had  ex- 
pired, defendant  in  error  applied  to  the  court  for  leave  to  the 
master  to  amend  his  report  so  as  to  show  that  the  sale  was,  in 
fact,  made  subject  to  the  mortgage  to  secure  the  unmatured 
notes.  But  the  motion  was  denied.  The  evidence  shows  that 
the  master  announced  at  the  sale,  that  it  was  made  subject  to 
the  lien  of  the  morto^e  for  the  remainder  of  the  debt.  It 
is  insisted  that  this  evidence  was  inadmissible,  and  that  it  was 
error  to  receive  it. 

In  chancery  proceedings,  where  the  evidence  is  heard  and 
considered  by  the  court,  the  same  rules  as  to  the  admission  of 
evidence,  do  not  apply  as  strictly  as  in  jury  trials.  In  such 
cases  the  presumption  is  that  the  chancellor  hears  and  consid- 
ers all  the  proper  evidence  before  him  in  the  case,  and  decides 
it  on  the  proper  and  rejects  the  improper  evidence.  "When  the 
case  is  removed  to  this  court  it  is  considered  in  the  same  man- 
ner, and  if  it  appears  the  decree  is  proper  on  all  of  the  legiti- 
mate evidence  in  the  record,  it  will  be  affirmed,  otherwise  it 
will  be  reversed.  We  shall,  therefore,  so  consider  the  case, 
and  determine  whether  the  decree  is  or  not  correct. 

But  we  fail  to  see  that  the  proof  of  the  fact  that  the  master 
did  announce  the  sale  as  being  made  subject  to  the  lien,  in  any- 
wise contradicted  or  explained  the  record.  It  was  silent  as  to 
whether  the  announcement  was  or  not  made  at  the  sale. 
Whether  he  did  or  not  was  a  fact  outside  of  the  record,  but  it 
was  a  fact,  nevertheless,  connected  with  the  sale.  It  was,  no 
doubt,  admissible  to  show,  or  as  tending  to  show,  that  defend- 
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ant  in  error  was  not  intending  to  waive  or  release  the  lien  of 
the  mortgage  for  the  balance  of  the  debt.  So  far  as  the  ques- 
tion of  such  a  release  is  involved,  the  intention  of  the  mort- 
gagee is  no  doubt  important.  If  there  was  such  a  release  or 
waiver  of  the  lien,  it  was  hot  by  any  direct  act  manifesting 
such  an  intention;  but  it  must,  if  at  all,  arise  alone  b}^  impli- 
cation. All  the  evidence  considered,  we  are  clearly  of  opinion 
that  defendant  in  error  had  no  intention  of  waiving  the  lien. 
Such  an  intention  nowhere  appears  in  the  record. 

The  decree,  in  terms,  directs  that  the  sale  shall  be  made 
subject  to  the  mortgage  for  the  unforeclosed  balance  of  the 
money.  The  sale  was,  in  fact,  so  made,  as  it  was  so  announced 
when  the  master  made  it.  Then,  did  the  failure  of  the  master 
to  state  the  fact  in  his  certificate  of  purchase  and  report  of  the 
sale  to  the  court,  and  its  confirmation,  alter  or  amend  the 
decree  under  which  the  sale  was  made?  We  think  not.  None 
of  these  acts  are  in  contravention  of  that  provision  of  the 
decree.  Had  the  certificate  of  purchase  declared  that  the  sale 
was  made  without  being  subject  to  the  lien,  and  it  had  been  so 
reported  and  confirmed  by  decree,  then  defendant  in  error 
would  have  been  estopped  from  insisting  on  the  lien.  That 
would  have  been  a  modification  of  the  original  decree  by  the 
decree  of  affirmance.  But  no  such  question  is  presented  by  this 
record.  The  certificate  of  purchase  and  report  state  that  the 
sale  was  made,  but  do  not  give  the  particulars  attending  the 
sale.  The  law  does  not  require,  nor  did  the  decree,  that  the 
notice  should  specify  that  the  sale  was  subject  to  the  lien.  It 
was  sufficient  that  the  master  so  announced  when  he  offered 
the  property.  Nor  is  there  any  legal  requirement  that  the 
certificate  of  purchase  should  contain  more  than  it  does. 

ISTor  could  the  fact  that  the  report  of  the  master  was  silent 
as  to  the  matter,  that  the  sale  was  made  subject  to  the  lien,  in 
anywise  change  the  result  or  affect  the  rights  of  defendant  in 
error.  It  was  not  his  act.  He  neither  knew  of  nor  approved 
it,  and  hence  could  not  be  affected  by  it.  Had  the  sale  been 
made  without  such  notice  and  he  had  been  present  and  ap- 
proved the  act,  and  plaintiffs  had  been  misled  to  act  on  his  ap- 
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proval,  then  he  would,  no  doubt,  have  been  estopped  to  claim 
rights  inconsistent  with  such  approval.  But  he  is  chargeable 
with  no  such  act.  When  the  report  was  made  the  court  had 
the  right  to  infer  that  the  terms  and  the  requirements  of  the 
decree  had  been  observed. 

The  decree  was  a  matter  of  public  record,  and  was  notice  to 
the  world,  and  all  persons  claiming  through  or  under  it  are  sup- 
posed to  have  known  its  terms  and  are  bound  by  its  provisions. 
In  this  case  plaintiffs  in  error  claim  all  of  their  rights  by 
virtue  of  the  decree  and  t'he  sale  under  it.  They,  by  their  re- 
demption from  the  purchase  by  defendant  in  error  under  this 
decree,  virtually  became  higher  bidders  under  the  decree;  and 
they  are  presumed  to  have  examined  the  decree  before  they 
became  purchasers  under  it.  Or  if  not  bidders,  they  became, 
by  operation  of  law,  assignees  of  defendant  in  error,  and  suc- 
ceeded to  his  rights,  and  no  more,  by  the  redemption  from  his 
purchase.  As  an  assignee  under  the  provisions  of  the  statute, 
which  has  failed  to  annex  any  terms  to  such  an  assignment,  it 
must  be  held  that  they  succeeded  to  his  rights,  and  nothing 
more.  Had  the  decree  been  void  the  purchase  by  defendant 
in  error  would  have  been,  and  so  would  that  of  plaintiffs  in 
error.  So,  when  the  decree  imposed  conditions  on  the  sale, 
defendant  in  error  purchased  subject  to  those  conditions,  and 
plaintiffs  in  error,  when  they  redeemed  and  purchased,  took 
subject  to  the  same  conditions. 

Suppose  some  other  person  had  purchased  in  the  first  place, 
as  defendant  in  error  did,  and  there  had  been  no  redemption, 
could  he  have  resisted  a  foreclosure  for  the  balance?  We  pre- 
sume not,  and  for  the  reason,  he  knew,  or  was  supposed  to 
know,  that  under  the  decree  he  could  only  purchase  subject  to 
the  mortgage  for  the  balance  of  the  debt. 

Again,  according  to  the  doctrine  in  the  case  of  Werner  v. 
Heintz,  17  111.  259,  the  bid  of  defendant  in  error  was  for  his  en- 
tire debt,  due  as  well  as  that  to  fall  due.  It  was  a  satisfaction  of 
the  mortgage,  and  if  so,  then  his  bid  was  virtually  for  the  entire 
amount  of  his  debt,  which  was  more  than  $3000.  It  was  not 
necessary  that  he  should,  in  terms,  bid  more  than  the  amount  of 
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the  decree,  to  produce  a  satisfaction  of  his  debt,  if  not  redeemed 
by  the  mortgagor.  Had  it  been  redeemed  by  the  mortgagor 
then  he  could  have  foreclosed  for  the  balance  of  his  debt.  Had 
any  one  else  purchased  and  no  redemption  had  followed,  the 
purchaser  would  have  acquired  title  subject  to  the  unpaid  bal- 
ance. Had  the  mortgagee's  purchase  ripened  into  a  title,  he 
would  have  held  the  land  with  his  entire  debt  satisfied.  But 
plaintiffs  in  error  having  redeemed  and  sold,  they  took  it  sub- 
ject to  the  lien,  reserved  in  the  decree,  and  they  must,  to  render 
their  title  availing,  redeem  from  the  unsatisfied  portion  of  the 
mortgage.  Failing  to  do  so,  their  title  will  be  cut  off  and  de- 
stroyed by  a  foreclosure  for  the  balance.  By  paying  that  they 
will  become  invested  with  the  title.  But  the  lien  of  the  decree 
for  the  balance  of  the  mortgage  debt  was  not  cut  off  by  the 
sale,  but,  on  the  contrary,  the  purpose  of  the  decree  was  to  pre- 
vent such  a  result. 

The  refusal  of  the  court  to  permit  the  master  to  amend  his 
report  was,  no  doubt,  for  the  reason  that  the  eourt  properly 
held  that  plaintiffs  in  error  took  subject  to  the  lien  reserved  in 
the  decree,  for  the  balance  of  the  mortgage  debt,  and  because, 
if  for  no  other  reason,  the  motion  came  too  late.  The  refusal 
to  set  aside  the  sale  was  for  the  reason,  that  plaintiffs  in  error 
purchased  subject  to  the  amount  found  due  by  this  decree,  and 
in  which  there  was  irregularity. 

Perceiving  no  error  in  this  record,  the  decree  of  the  court 
below  is  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Samuel  T.  Mayo 

v. 
Charles  E.  Lippincott,  Auditor,  etc. 

1.    Municipal  bonds— registration  under  act  of  1865.    The  first  section 
of  the^  act  of  February  13,  1865,  relating  to  municipal  bonds,  limits  the 
operation  of  that  act  to  debts  created  previous  to  its  passage,  so  that  the 
13— 81st  III. 


194:  The  People  ex  rel.  v.  Lippincott.  [Jan.  T. 


Statement  of  the  case. 


provision  for  the  registration,  etc.,  of  bonds  which  it  contains  has  no  appli- 
cation to  bonds  issued  on  indebtedness  created  after  the  passage  of  the  act. 

2.  Same— acts  of  1872  and  1875  construed.  The  acts  of  1872  and  1875 
relating  to  municipal  indebtedness,  and  re-funding  thcsame.  are  not  simply 
amendatory  of  the  act  of  1865,  but  were  enacted  for  different  purposes,  to 
be  accomplished  by  different  means,  and  each,  for  its  own  purpose,  is  still 
in  force. 

3.  Municipal  bonds  issued  to  fund  prior  indebtedness  created  since  Feb- 
ruary  13,  1865,  are  not  subject  to  registration  in  the  Auditor's  office  under 
the  act  of  1865. 

4.  Same— re?nedy  for  collection  not  lost  by  re-funding.  Where  municipal 
corporations,  already  having  the  power  to  contract  debts,  and  levy  and  col- 
lect taxes  for  their  payment,  are  authorized  to  fund  such  indebtedness  and 
issue  new  bonds  therefor,  the  same  remedy  will  exist  to  enforce  their  pay- 
ment, as  of  the  old  ones,  where  no  provision  is  made  in  the  law  by  which 
the  funding  is  made  as  to  the  means  by  which  collection  may  be  had. 

This  is  a  petition  for  mandamus  to  compel  the  Auditor  of 
Public  Accounts  to  register  a  certain  new  bond  issued  by 
Macoupin  county,  in  lieu  of  a  prior  indebtedness  incurred 
before  March  26,  1872,  and  since  February  13,  1865,  and 
which  remained  outstanding  as  a  subsisting  legal  obligation 
against  said  county  from   the  26th  day  of  March,  1872,  until 

re-funded  on  the day  of  December,  1875,  into  the  new 

bond  presented  to  the  Auditor  for  registration. 

February  13,  1865,  the  General  Assembly  passed  "An  act 
relating  to  county  and  city  debts,  and  to  provide  for  the  pay- 
ment thereof  by  taxation  in  such  counties  and  cities,"  the  first 
section  of  which  reads  as  follows: 

"  Section  1.  Be  it  enacted  ly  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly,  In  all  cases 
where  counties  or  cities  have  heretofore,  under  any  law  of  this 
State,  issued  bonds  or  securities  for  money  on  account  of  any 
subscription  to  the  capital  stock  of  any  railroad  company,  or 
on  account  of,  or  in  aid  of,  any  public  improvement,  and  the 
same  remain  outstanding,  or  any  debt  arising  thereout  remains 
unpaid,  the  board  of  supervisors  or  county  court  of  such  county, 
and  the  city  council  or  municipal  authority  of  such  city,  as  the 
case  may  be,  having  issued  such  bonds  or  securities,  may,  upon 
due  surrender  of  any  such  bonds  or  securities,  or  cancellation 


1876.]  The  People  ex  rel.  v.  Lippincott.  195 

Statement  of  the  case. 


of  such  debt,  issue  in  place  thereof  to  the  holder  or  owner  new 
bonds,  in  such  form,  for  such  amount,  upon  such  time,  and 
drawing  such  interest,  as  may  be  agreed  upon  with  the  holder 
or  owner:  Provided,  such  new  bonds  shall  not  be  for  a  greater 
sum  than  the  principal  and  accrued  or  earned  interest  unpaid 
of  the  bonds  or  debts  in  place  of  which  they  shall  be  given, 
nor  bear  a  greater  rate  of  interest  than  six  per  cent  per  annum., 
payable  on  the  first  day  of  July  in  each  year;  and  such  bonds 
shall  show,  on  their  face,  that  they  are  issued  under  this  act, 
and,  if  so  agreed,  may  provide  for  payment  of  five  per  cent  of 
the  principal  thereof,  annually,  until  fully  paid." 

Section  2  of  said  act  declares,  "on  presentation  of  any  such 
new  bond  at  the  office  of  the  Auditor  of  Public  Accounts  for 
registration,  he  shall  cause  the  same  to  be  registered  in  his 
office,"  etc. 

Other  sections  of  the  act  provide  for  the  collection,  with  the 
State  revenue,  of  the  necessary  tax  to  pay  the  principal  and 
interest  of  the  registered  bonds,  and  prescribe  the  Auditor's 
duty  in  that  respect.     Kev.  Stat.  1874,  p.  789. 

March  26,  1872,  the  following  act  was  passed: 

"An  act  to  enable  counties,  cities,  townships,  school  districts 
and  other  municipal  corporations,  to  take  up  and  cancel  out- 
standing bonds  and  other  evidences  of  indebtedness,  and  fund 
the  same."  Approved  and  in  force  March  26,  1872.  Laws 
1871-2,  p.  202. 

"  Section  1.  Be  it  enacted  hy  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly,  That,  in  all 
cases  where  any  county,  city,  township,  school  district  or  other 
municipal  corporation,  have  issued  bonds  or  other  evidences 
of  indebtedness  for  money,  on  account  of  any  subscription  to 
the  capital  stock  of  any  railroad  company,  or  on  account  of  or 
in  aid  of  any  public  improvement,  or  for  any  other  purposes, 
which  are  now  binding  or  subsisting  legal  obligations  against 
any  such  county,  city,  township,  school  district  or  other  muni- 
cipal corporations,  and  remaining  outstanding,  and  which  wTere 
properly  authorized  by  law,  the  proper  authorities  of  any  such 
county,  city,  township,  school  district  or  other  municipal  cor- 
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porations  may,  upon  the  surrender  of  any  such  bonds  or  other 
evidences  of  indebtedness,  or  any  number  thereof,  issue  in 
place  or  in  lieu  thereof,  to  the  holders  or  owners  of  the  same, 
new  bonds  or  other  evidences  of  indebtedness,  in  such  form, 
for  such  amount,  upon  such  time,  not  exceeding  the  term  of 
twenty  years,  and  drawing  such  rate  of  interest  as  may  be 
agreed  upon  with  such  holders  or  owners:  Provided,  such 
new  bonds  or  other  evidences  of  indebtedness  shall  not  be  for 
a  greater  sum  than  the  principal  sum  or  sums  named  in  such 
original  bonds  or  other  evidences  of  indebtedness,  nor  bear  a 
greater  rate  of  interest  than  the  rate  represented  in  the  origi- 
nal bonds  or  other  evidences  of  indebtedness;  and  such  bonds 
or  other  evidences  of  indebtedness,  so  issued,  shall  show,  on 
their  face,  that  they  were  issued  under  this  act:  And  he  it 
further  provided,  that  the  issue  of  such  new  bonds  in  lieu 
of  such  indebtedness  shall  be  authorized  by  a  vote  of  a  ma- 
jority of  the  legal  voters  of  such  county,  city,  township,  school 
district  or  other  municipal  corporation,  voting  either  at  some 
annual  or  special  election  of  such  municipal  corporation." 

April  14,  1875,  the  following  act  was  passed:  "An  act  to 
amend  an  act  entitled  'An  act  to  enable  counties,  cities,  town- 
ships, school  districts  or  other  municipal  corporations  to  take 
up  and  cancel  outstanding  bonds  and  other  evidences  of  in- 
debtedness, and  fond  the  same,' "  approved  and  in  force  March 
26,  1872. 

"  Section  1.  Be  it  enacted  oy  the  People  of  the  State  of 
Illinois,  represented  in  the  General  Assembly,  That  section  1 
of  the  aforesaid  act  be  amended  so  as  to  read  as  follows: 

"  Sec.  1.  That  in  all  cases  where  any  county,  city,  town, 
township,  school  district  or  other  municipal  corporation,  have 
issued  bonds  or  other  evidences  of  indebtedness  for  money,  on 
account  of  any  subscription  to  the  capital  stock  of  any  rail- 
road company,  or  on  account  of,  or  in  aid  of  any  public  build- 
ings or  other  public  improvement,  or  for  any  other  purposes, 
which  are  now  binding  or  subsisting  legal  obligations  against 
any  county,  city,  town,  township,  school  district  or  other  mu- 
nicipal corporations,  and  remaining  outstanding,  and  which 
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are  properly  authorized  by  law,  the  proper  authorities  of  any 
such  county,  city,  town,  township,  school  district  or  other  mu- 
nicipal corporations  may,  upon  the  surrender  of  any  such 
bonds  or  other  evidences  of  indebtedness,  or  any  number 
thereof,  issue  in  place  or  in  lieu  thereof  to  the  holders  or  own- 
ers of  the  same,  new  bonds  or  other  evidences  of  indebtedness, 
in  such  form,  for  such  amount,  upon  such  time,  not  exceeding 
the  term  of  twenty  years,  and  drawing  such  -rate  of  interest, 
not  exceeding  ten  per  cent,  as  may  be  agreed  upon  with  such 
holders  or  owners;  and  such  new  bonds  or  other  evidences  of 
indebtedness,  so  issued,  shall  show  on  their  face  that  they  are 
issued  under  this  act:  Provided,  that  the  issue  of  such  new 
bonds,  in  lieu  of  such  indebtedness,  shall  first  be  authorized 
by  a  vote  of  a  majority  of  the  legal  voters  of  said  county,  city, 
township  or  other  municipal  corporation,  voting  either  at  some 
annual  or  special  election  of  such  municipal  corporation:  And 
provided,  further,  that  such  bonds  or  other  evidences  of  in- 
debtedness shall  not  be  issued  so  as  to  increase  the  aggregate 
indebtedness  of  such  municipal  corporation  beyond  five  per 
centum  on  the  value  of  the  taxable  property  therein — to  be 
ascertained  by  the  last  assessment  for  State  and  county  taxes, 
prior  to  the  issuing  of  such  bonds  or  other  evidences  of  in- 
debtedness. Nothing  contained  in  this  act,  or  in  the  act  to 
which  this  is  an  amendment,  shall  be  held  to  repeal  or  in  sluy- 
wise  affect  the  power  of  the  city  of  Chicago  to  issue  new 
bonds  to  an  amount  sufficient  to  retire  and  satisfy  maturing 
bonds  of  said  city,  conferred  by  section  38  of  an  act  of  the 
General  Assembly,  approved  February  13, 1863,  amending  the 
charter  of  said  city."  Session  Laws  1875,  p.  68. 
The  petition  is  demurred  to. 

Mr.  Lyman  Trumbull,  for  the  relator. 

Mr.  James  K.  Edsall,  Attorney  General,  and  Messrs.  John 
M.  &  John  Mayo  Palmer,  for  the  respondent. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 
The  petition   shows  that  the  new  bond  of  the'  relator  was 
issued  in  lieu  of  old  bonds  in  strict  conformity  to  the  act  of 
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1875,  and  that  it  was  duly  presented  to  the  Auditor  of  Pub- 
lic Accounts  for  registration  under  the  act  of  1S65.  The  de- 
murrer admits  all  these  facts,  and  the  only  question  presented 
for  our  consideration  is,  whether  it  was  the  duty  of  the  Auditor, 
under  the  above  statutes,  being  the  only  ones  bearing  upon  the 
subject,  to  register  the  bond. 

The  Auditor's  reason  for  his  refusal  to  register  the  bond 
was,  that,  by  reference  to  section  1  of  the  act  of  February  13, 
1865,  it  would  be  seen  that  the  act  did  not  apply  to  debts  cre- 
ated after  its  passage;  that  bonds  issued  to  fund  indebtedness 
created  since  February  13,  1865,  were  not  subject  to  registra- 
tion in  his  office  under  the  act  of  February  13,  1865. 

The  first  section  of  the  act  of  February  13,  1865,  by  express 
terms,  limits  its  operation  to  debts  created  previously  to  the 
passage  of  the  act,  so  that  the  provision  for  the  registration, 
etc.,  of  bonds,  which  it  contains,  has  no  application,  according 
to  the  provisions  of  the  act,  to  bonds,  like  that  in  question, 
issued  for  indebtedness  created  subsequently  to  the  passage  of 
the  act. 

It  is  insisted,  in  behalf  of  the  relator,  that  the  first  section 
of  the  act  of  1865,  which  relates  to  the  funding  of  outstand- 
ing indebtedness,  was  repealed  by  the  act  of  March  26,  1872; 
that  the  object  of  said  first  section,  and  the  act  of  1872,  is  the 
same,  to-wit:  to  enable  counties,  etc.,  to  fund  their  maturing 
indebtedness;  that  the  act  of  1872  revises  the  subject  matter, 
and  covers  all  embraced  in  the  first  section  of  the  act  of  1865, 
and  something  more;  that  it  is  a  substitute  for  and  revision 
of  that  section,  with  certain  extensions  and  limitations;  that 
a  subsequent  act,  which  embraces  the  whole  subject  contained 
in  a  previous  one,  repeals  it  as  effectually  as  if  it  said  so  in  so 
many  words,  but  that  it  is  only  such  portions  of  the  previous 
act  as  are  covered  by  the  subsequent  one  that  are  repealed; 
that  all  the  other  sections  and  provisions  of  the  act  of  1865, 
except  the  first,  remain  in  full  force,  because  neither  the  act 
of  1872,  nor  that  of  1875  substituted  for  it,  contain  any  pro- 
visions on  the  subject  of  the  other  sections  relating  to  regis- 
tration.    In  short,  that  the  acts  of  1865,  1872  and  1875,  all 
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constitute  one  act  on  the  same  subject;  that  the  first  section 
of  the  act  of  1865  is  repealed,  because  repugnant  to  the  acts 
of  1872  and  1875;  that  none  of  the  other  sections  of  the  act 
of  1865  are  repealed,  because  there  is  no  repugnancy  between 
them  and  the  acts  of  1872  and  1875,  and  that  the  law  now 
stands  as  if  the  legislature  had,  at  the  time  of  the  passage  of 
the  act  of  1875,  re-enacted  all  the  sections  of  the  act  of  1865 
except  the  first. 

We  do  not  perceive  how  the  mere  repeal  of  the  first  section 
of  the  act  of  February  13,  1865,  would  help  the  case  of  the 
relator.  That  would  simply  leave  all  the  other  sections  of  the 
act  disjoined,  and  by  themselves,  without  having  any  subject 
of  registration  upon  which  they  could  operate.  But,  to  serve 
the  need  of  the  relator,  the  acts  of  1872  and  1875  must,  by 
implication,  operate  to  amend  the  first  section  of  the  act  of 
February  13,  1865,  to  the  extent  that  the  acts  of  1872  and 
1875  be  made  to  take  the  place  of  that  section  as  a  part  of 
that  act,  and  in  that  way  the  provisions  for  the  registration 
and  collection  of  bonds  provided  by  the  second  and  subsequent 
sections  of  the  act  of  1865,  be  made  to  become  applicable  to 
bonds  issued  in  pursuance  of  the  acts  of  1872  and  1875. 

It  is  necessary  to  establish  a  connection  between  the  acts  of 
1872  and  1875,  and  the  act  of  February  13,  1865,  in  order  to 
have  the  provision  for  registration  of  the  bonds  issued  under 
the  act  of  February  13,  1865,  appiy  to  bonds  issued  under  the 
other  acts.  There  exists  no  such  connection  by  enactment  of 
the  legislature,  or  by  any  manifestation  of  its  intention.  The 
attempt  is,  to  supply  it  by  artificial  construction.  There  are 
too  great  difficulties  in  the  way.  Amendments  by  implica- 
tion, like  repeals  by  like  means,  surely  are  not  favored. 

The  acts  of  1872  and  1875  contain  no  reference  to  the  act 
of  1865.  It  would  have  been  in  accordance  with  the  methods 
of  legislative  action,  to  have  shown  it  by  declaration,  that  the 
acts  of  1872  and  1875  were  intended  as  an  amendment  to  the 
act  of  1865,  if  such  had  been  the  purpose  of  the  legislature. 

The  titles  of  the  acts  express  different  purposes,  and,  under 
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the  present  constitution,  the  titles  of  acts  are  not  without  im- 
portance. 

The  act  of  February  13,  1865,  is  entitled  "  An  act  relating 
to  county  and  city  debts,  and  to  provide  for  the  payment 
thereof  by  taxation  in  such  counties  and  cities."  The  act  of 
1872  is  entitled  "An  act  to  enable  counties,  etc.,  to  take  up 
and  cancel  outstanding  bonds  and  other  evidences  of  indebted- 
ness, and  fund  the  same."  The  purpose  of  the  latter,  as  ex- 
pressed, being  simply  for  funding  indebtedness,  while  that  of 
the  former  is  for  funding,  and  also  for  providing  for  payment 
by  taxation. 

The  emergency  clause,  which  we  may  consider  expresses  the 
immediate  object  of  the  legislature  in  the  passage  of  the  act 
of  1872,  declares  that,  ""Whereas,  some  counties,  cities,  town- 
ships and  other  municipal  corporations  in  this  State,  have  out- 
standing bonds  and  other  evidences  of  indebtedness  that  will 
soon  fall  due,  and  are  without  any  remedy  for  renewing  or 
funding  the  same,  therefore  this  act  shall  be  in  full  force  from 
and  after  its  passage,"  indicating  the  purpose  only  to  provide  a 
remedy  which  did  not  before  exist,  to  renew  or  fund  outstand- 
ing indebtedness. 

The  act  of  1865,  with  its  provision  for  registration,  etc.,  ap- 
plies to  only  a  comparatively  small  class  of  bonds,  those  issued 
by  counties  and  cities  prior  to  February  13, 1865.  It  authorized 
new  bonds  to  be  issued  for  the  amount  of  principal  and  accrued 
interest,  and  the  interest  upon  the  new  bonds  was  limited  to 
six  per  centum  per  annum.  That  act,  with  its  provisions  for 
registration,  etc.,  may  well  stand,  for  its  own  purposes,  unaf- 
fected essentially  by  the  acts  of  1872  and  1875. 

The  acts  of  1872  and  1875  do  not  refer  to  the  act  of  1865, 
nor  need  any  of  their  provisions  conflict  materially  with  the 
act  of  1865,  or  if  they  should,  the  only  effect  need  be,  to  that 
extent,  to  modify  that  act  in  respect  to  that  class  of  bonds  to 
which  it  applies.  While  in  some  respects  the  language  of  the 
acts  is  alike,  they  refer  to  different  subjects,  and  contemplate 
different  objects. 

The  act  of  1865  limited  the  right  to  fund,  to  counties  and 
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cities.  The  acts  of  1872  and  1875  not  only  embraced  counties 
and  cities,  but  "  any  county,  city,  town,  township,  school  dis- 
trict or  other  municipal  corporation."  The  act  of  1865  was 
limited  to  funding  indebtedness  which  had  been  created  prior 
to  its  passage.  The  acts  of  1872  and  1875  embraced  all  out- 
standing subsisting  indebtedness  at  the  time  of  their  passage. 

The  purpose  of  the  act  of  1865,  as  expressed  by  the  legisla- 
ture, was  not  only  to  fund  the  indebtedness  there  specified,  but 
also  to  provide  for  its  payment  by  taxation.  Hence  its  pro- 
visions for  registering  the  bonds  and  collecting  them  by  taxa- 
tion. The  purpose  of  the  act  of  1872,  as  expressed  by  the 
legislature,  was  to  provide  a  remedy  for  renewing  or  funding 
outstanding  indebtedness  where  there  was  no  existing  provi- 
sion for  that  purpose,  and  as  it  was  for  funding  merely,  there 
was  no  provision  for  the  registration  of  the  bonds,  or  their 
payment  by  taxation.  Had  the  legislature  intended  that  this  last 
class  of  bonds  should  be  subject  to  be  registered,  as  were  the 
former  class  under  the  act  of  1865,  we  must  think  that  they 
would  have  so  provided,  or  at  least  have  exhibited  some  indi- 
cation of  such  an  intention  by  reference  to  the  act  of  1865,  or 
otherwise. 

It  does  not  follow,  that,  because  the  legislature  saw  fit  to 
provide  for  the  registration,  etc.,  of  the  small  class  of  bonds 
issued  by  counties  and  cities  to  fund  indebtedness  created 
prior  to  February  13,  1865,  they  must  have  intended  that  the 
much  larger  class  of  bonds  issued  by  various  other  corpora- 
tions under  the  acts  of  1872  and  1875,  should  be  subject  to 
the  same  provision  for  registration,  and  taxation  for  their  pay- 
ment. 

It  is  said  that  the  acts  of  1872  and  1875  are,  in  themselves, 
incomplete,  in  not  making  any  provision  for  the  payment  of 
the  new  bonds  to  be  issued  under  them,  by  taxation.  We  are 
unable  to  see  that  such  is  the  case.  There  would  at  least  be  an 
equal  remedy  for  enforcing  payment  of  the  new  bonds,  as  of 
the  prior  indebtedness  for  which  they  were  issued.  The 
authority  to  fund  outstanding  indebtedness  is  conferred  by  the 
legislature  upon  corporations  and  municipalities  which  were 
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already  vested  by  law  with  the  power  of  contracting  debts,  and 
with  complete  means  under  their  own  control  for  the  levy  and 
collection  of  taxes  for  the  payment  of  these  debts.  Had  the 
legislature  so  directed,  the  second  and  subsequent  sections  of 
the  act  of  1865  would  doubtless  furnish  a  more  satisfactory 
method,  as  respects  the  bondholder,  for  the  enforcement  of  the 
collection  of  the  bonds  to  be  issued  under  the  acts  of  1872  and 
1875,  but  it  has  not  done  so. 

We  think  it  apparent  that  the  act  of  1865,  and  those  of 
1872  and  1875,  were  enacted  for  different  objects,  to  be  accom- 
plished by  different  means,  and  that  each,  for  its  own  inde- 
pendent purpose,  is  still  in  full  force ;  that  it  is'  a  forced  con- 
struction not  admissible,  that  the  two  latter  acts  were  amend- 
atory of  the  former,  and  that  the  Auditor  is  correct  in  his 
conclusion,  that  bonds  issued  to  fund  indebtedness  created 
since  February  13,  1865,  are  not  subject  to  registration  in  his 
office  under  the  act  of  February  13,  1865. 

The  demurrer  to  the  petition  will  be  sustained,  and  the  writ 
of  mandamus  refused. 

Mandamus  refused. 

Mr.  Chief  Justice  Scott  dissenting. 


Harrison  Dills 

v. 

Alexander   Stobie  et  al. 

1.  Landlord  and  tenant—  surrender  of  lease  by  accepting  new  tenant. 
Where  it  is  mutually  agreed  between  parties  that  a  lease  shall  be  surren- 
dered, and  a  new  one  is  thereupon  made  with  another  party,  and  the  land- 
lord accepts  the  new  party  as  his  tenant,  this  will  estop  the  landlord  from 
afterwards  denying  the  surrender  of  the  first  lease,  notwithstanding  it  was 
in  writing  and  under  seal,  and  the  agreement  to  surrender  was  verbal. 

2.  An  actual  and  continued  change  of  possession,  by  the  mutual  consent 
of  the  parties,  will  amount  to  a  surrender  of  a  written  lease,  by  operation 
of  law. 
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3.  Where  certain  parties  procured  a  written  lease  of  certain  rooms,  as 
trustees  of  a  Good  Templars'  lodge,  and  they  were  occupied  by  the  lodge 
of  whom  the  lessees  were  trustees  and  two  other  lodges,  and  the  last  two 
afterwards  ceased  to  use  the  rooms,  whereupon  the  lessees  notified  the  les- 
sor that  the  lodge  they  represented  would  be  compelled  to  vacate  the  prem- 
ises, and  the  lessor  then  offered  to  reduce  the  rent,  and  the  lodge  accepted 
the  rooms  at  the  reduced  rent,  which  it  continued  to  pay  for' some  time: 
Held,  that  this  was  evidence  of  the  surrender  of  the  original  lease  to  the 
trustees,  and  of  a  new  leasing  to  the  lodge. 

4.  Same— payment  of  rent.  "Where  a  lodge,  on  terminating  its  lease  of 
rooms,  left  property  therein  greatly  exceeding  in  value  the  rent  due,  and 
offered  the  same  to  the  lessor  in  payment,  and  he  took  time  to  consider 
whether  he  would  accept  the  same,  and  retained  the  same,  giving  no 
notice  that  he  would  not  accept  it  in  payment  for  some  considerable  time, 
so  that  the  lodge  might  have  made  some  other  disposition  of  the  property : 
Held,  that  his  silence  implied  assent,  and  justified  the  jury  in  finding  a  pay- 
ment of  the  rent. 

5.  Same — acceptance  of  surrender  of  lease.  If  the  lessee  of  rooms,  be- 
fore the  expiration  of  the  term,  abandons  the  premises,  delivers  the  key  to 
the  lessor's  agent,  and  notifies  the  lessor  of  the  fact  by  letter,  and  he  in  re- 
ply to  the  letter  makes  no  objection,  but  retains  the  key,  this  will  be  suffi- 
cient evidence  to  authorize  a  jury  in  finding  a  termination  of  the  tenancy. 

G.  Pleading — effect  of  protestation.  The  only  effect  of  a  protestation 
in  a  pleading  is,  that  in  case  the  party  making  it  succeeds  in  the  point 
to  be  tried,  he  thereby  saves  himself  the  liberty  of  disputing  in  any  other 
suit,  the  truth  of  the  allegation  which  is  protested  against. 

7.  Same — admission  from,  conclusive.  An  admission  by  the  pleading 
concludes  the  party  pleading,  in  the  particular  suit,  though  made  with  a  pro- 
testation. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  was  an  action  of  covenant,  brought  by  the  appellant 
against  the  appellees,  upon  a  written  lease,  to  recover  rent  for 
a  certain  hall  in  the  city  of  Quincy. 

The  fourth  plea,  referred  to  in  the  opinion,  was  a  plea  of 
payment  of  the  rent,  and  the  replication  thereto  is  as  follows: 
"  Precludi  non,  because  protesting  that  he,  the  said  plaintiff, 
has  never  been  paid  by  the  said  defendants,  or  any  other  per- 
son or  persons  whatsoever,  any  sum  or  sums  of  money  in  full 
satisfaction  of  the  money  in  said  indenture  mentioned,  and  in 
mid  declaration  alleged  to  be  due  to  him,  the  said  plaintiff, 
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from  the  said  defendants,  for  rent,  use  and  occupation  of  the 
said  premises  in  the  said  indenture  mentioned,  as  is  in  the 
said  plea  alleged  and  set  forth,  as  for  the  losses  and  damages  he 
had  or  might  sustain  or  suffer  by  means  of  the  breach  of  the 
said  covenant,  bj  them,  the  said  defendants,  and,  for  plea,  says 
that  he  did  not  accept  the  said  sum  or  sums  of  money  by  them, 
the  said  defendants,  in  their  said  plea  mentioned,  in  full  satis- 
faction and  discharge  of  all  the  damages  caused  and  rights  of 
action  as  in  the  said  declaration  mentioned  and  set  forth,  as 
the  said  defendants  have  in  their  said  plea  alleged,  and  this  he 
prays  may  be  inquired  of  by  the  country,"  etc. 

A  trial  was  had,  resulting  in  a  verdict  and  judgment  for  the 
defendants,  and  the  plaintiff  brings  the  record  to  this  court 
by  appeal. 

Mr.  George  W.  Fogg,  for  the  appellant. 

Mr.  Ira  M.  Moore,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

On  the  1st  day  of  January,  1867,  appellant  leased  to  appel- 
lees certain  rooms  owned  by  him  in  Quincy,  at  a  rent  of  $300 
per  annum,  payable  in  equal  monthly  installments,  until  the 
1st  day  of  January,  1872.  The  rooms  were  occupied  by  a 
Good  Templars'  lodge,  of  which  appellees  were  trustees,  and 
also  by  two  other  lodges  of  the  same  order. 

Afterwards,  late  in  the  fall  or  early  in  the  winter  of  1868, 
one  of  these  lodges  became  disorganized,  and  the  other  gave 
notice  that  it  would  cease  to  occupy  the  rooms  jointly  with  the 
lodge  for  which  appellees  were  acting.  It  then  became  appa- 
rent that  the  latter  lodge  could  not  pay  the  rent,  and  of  this 
appellant  was  notified,  and  that  the  lodge  would  be  compelled 
to  vacate  the  premises.  He  then  offered  to  Yandoorn  to  re- 
duce the  rent  to  $200,  but  he,  not  being  an  officer  of  the  lodge, 
or  authorized  to  act,  reported  to  the  lodge,  and,  afterwards, 
Long,  Yandoorn  and  appellant  having  met,  Long,  as  chairman 
of  the  trustees  of  the  lodge,  agreed  that  the  lodge  should  re- 
main, and  that  it  would  pay  $200  annually  for  the  rent  of  the 
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rooms,  in  monthly  installments.  This  was  a  verbal  agreement, 
hut  the  lodge  remained  in  possession  of  the  premises  until  the 
30th  day  of  October,  1869. 

Appellant  made  out  his  accounts  for  the  rent  in  the  name 
of  and  against  the  lodge,  and  they  were  paid  by  it.  It  no- 
where appears  that  after  this  verbal  agreement  was  entered 
into  appellant  claimed  or  demanded  any  rent  from  appellees. 
Subsequently,  and  after  all  the  installments  of  the  accrued  rent 
had  been  paid,  but  for  one  month,  Long  surrendered  the  key 
of  the  hall  to  Brooker,  in  whose  storeroom  appellant  had  his 
office,  and  who  sometimes  transacted  his  business;  and,  he, 
being  absent  in  Missouri  at  the  time,  was  notified  by  letter 
that  the  lodge  could  not  longer  keep  the  rooms  and  pay  the 
rent.  At  this  time  the  lodge  removed  from  the  rooms  all  its 
furniture  and  property,  except  some  platforms,  etc.,  which 
Long,  on  appellant's  return,  offered  him  in  payment  of  the 
rent  then  remaining  due.  It  seems  that  appellant  kept  the  key, 
and  made  no  reply  to  the  proposal  that  he  should  take  the 
platforms,  other  than  that  he  would  look  at  them  and  see  what 
they  were  worth. 

This  action  was  afterwards  brought  on  the  original  lease. 
Trial  was  had  before  the  court  and  a  jury,  resulting  in  a  ver- 
dict for  the  defendants,  and,  on  overruling  motion  for  a  new 
trial,  judgment  was  rendered  on  the  verdict,  and  this  appeal 
was  prayed  and  perfected  by  the  plaintiff. 

The  chief  ground  of  defense  insisted  on  by  appellees  is, 
that  the  old  lease  was  surrendered  and  a  new  one  made,  whereby 
the  lodge  of  Good  Templars  became  tenant  to  appellant  in  the 
place  of  appellees. 

Where  it  is  mutually  agreed  between  parties  that  a  lease 
shall  be  surrendered,  and  a  new  one  is  thereupon  made  with 
another  party,  and  the  landlord  accepts  the  new  party  as  his 
tenant,  this  will  estop  the  landlord  thereafter  from  denying  the 
surrender  of  the  first  lease,  notwithstanding  it  was  in  writing 
under  seal,  and  the  agreement  to  surrender  was  verbal.  Ba- 
ker v.  Pratt,  15  111.  568;  see,  also,  Taylor  on  Landlord  and 
Tenant,  §§  514,  515,  and  authorities  there  cited.     And  it  is 
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said,  in  the  authority  last  cited,  "  An  actual  and  continued 
change  of  possession,  by  the  mutual  consent  of  the  parties, 
will  amount  to  a  surrender  by  operation  of  law." 

The  jury  have,  on  the  evidence  adduced  on  the  trial,  found 
that  there  was  a  surrender  by  appellees  to  appellant  of  the 
lease  held  by  them,  or  such  acquiescence  on  the  part  of  appel- 
lant as  is  equivalent  to  a  surrender,  and  a  new  leasing  by  him 
to  the  lodge. 

This  was  a  question  of  fact  entirely  within  their  province, 
and  we  are  unable  to  say  their  finding  is  so  palpably  contrary 
to  the  evidence  as  to  justify  us  in  setting  it  aside. 

Yandoorn  testified  that  he  notified  appellant  that  the  lodge 
would  have  to  vacate  the  rooms,  in  consequence  of  its  inability 
to  pay  the  rent;  that  appellant  then  agreed  the  lodge  might 
have  the  rooms  at  $200  per  annum.  He  also  testified  that  he 
notified  appellant  that  Long  was  chairman  of  the  trustees  of 
the  lod^e  and  authorized  to  act  for  it.  Both  he  and  Lon^  tes- 
tified  to  a  new  leasing  from  appellant  to  the  lodge,  at  $200  per 
year.  Appellant,  while  admitting  that  he  agreed  to  reduce  the 
rent,  denies  that  he  thereby  made  a  new  lease,  or  otherwise 
changed  the  old  one  than  as  to  the  amount  of  the  rent.  His 
misfortune,  however,  is,  we  are  unable  to  say  that  the  prepon- 
derance is  with  him  in  this  respect.  We  can  not  know,  from 
anything  before  us,  that  he  is  entitled  to  more  credit  than 
either  Yandoorn  or  Long.  There  are  two  witnesses  against 
him,  both  positive  that  he  agreed  to  a  new  leasing  to  the  lodge. 
Moreover,  he  subsequently  made  out  his  accounts  for  rent 
against,  and  received  payment  from  the  lodge;  and  there  is  no 
evidence  that  he  made  any  further  claim  for  rent  on  appellees. 
From  all  the  evidence,  therefore,  it  is  impossible  to  say  the  infer- 
ence is  not  reasonable,  that  appellant  accepted  the  lodge  as  his 
tenant,  instead  of  appellees.  That  the  lodge  was  in  possession 
under  the  old  as  well  as  the  new  lease,  does  not  necessarily 
militate  against  this  position.  If  appellees,  whilst  tenants  to 
appellant,  let  the  lodge  occupy  the  premises,  it  was  not  neces- 
sary that  it  should  formally  vacate  them  and  re-enter  under 
the  new  lease,  to  make  it  tenant  in  the  place  of  appellees. 
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The  law  requires  no  such  useless  form  and  ceremony;  but  it 
was  sufficient  if  all  the  parties  agreed  that  the  lodge  should 
become  tenant  to  appellant,  and  it  thereafter  occupied  the 
premises  and  was  acknowledged  by  appellant  to  be  his  tenant. 

The  fact  that  there  was  a  new  lease  being  found  by  the  jury, 
upon  sufficient  evidence,  it  follows,  if  it  was  to  the  lodge,  and 
not  to  appellees,  then  appellees  are  liable  for  no  rent  accruing 
after  that  time;  and  the  evidence  satisfactorily  shows  there  is 
none  due  for  rent  before.  If,  however,  we  shall  assume  the 
evidence  shows  the  new  lease  was  to  the  appellees,  as  was  the 
old,  and  not  to  the  lodge,  the  evidence  preponderates  that  all 
the  rent  due  was  paid  up  to  the  1st  of  October,  1869.  Appel- 
lant was  notified  by  letter  of  November  1st  of  that  year,  that 
the  lodge  had  vacated  the  rooms  and  removed  its  property 
therefrom,  with  the  exception  of  its  platforms,  and  that  the 
key  had  been  delivered  to  his  agent,  Mr.  Brooker.  Although 
he  replied  to  this  letter,  he  made  no  objection  to  the  surrender, 
but  retained  the  key,  which  placed  the  possession  of  the  rooms 
entirely  nnder  his  control.  Assuming,  as  we  are  inclined  to 
think  the  jury  might,  this  to  be  sufficient  evidence  of  the  ter- 
mination of  the  tenancy,  there  would  be  but  one  month's  rent 
due.  Appellant  was  informed  that  the  platforms  had  been  left 
in  the  rooms,  and  of  their  cost,  etc.,  which  greatly  exceeded 
the  amount  due,  and  requested  to  accept  them  in  payment  of 
it;  and,  although  he  did  not  expressly  agree  to  do  so,  he  did 
not  refuse,  but  took  time ;  and  it  does  not  appear,  from  the  evi- 
dence, but  that  he  has  since  retained  them.  Had  he  not  in- 
tended to  accept  them  as  offered,  he  should  have  notified  those 
representing  the  lodge,  that  they  might  have  made  some  other 
disposition  of  them.  His  silence  implies  assent,  and  the  jury 
might  well  have  found  therefrom  that  he  had  been  paid. 

But,  again,  the  replication  to  the  fourth  plea  admits  the  re- 
ceipt of  the  rent  falling  due  under  the  new  lease,  and  only 
denies  that  it  was  in  full  discharge  of  the  former  lease,  which 
the  jury  have  found  against  appellant.  This  admission  con- 
cludes him  under  the  new  lease,  the  only  effect  of  the  protes- 
tation being,  that  in  case  the  party  making  it  succeeds  in  the 
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point  to  be  tried,  lie  thereby  saves  to  himself  the  liberty  of 
disputing  in  any  other  suit  the  truth  of  the  allegation  which 
is  protested  against.  1  Chitty's  Pleading  (7th  Am.  Ed.), 
6-19-50. 

"We  see  no  sufficient  reason  for  disturbing  the  judgment  be- 
low, and  it  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


Louis  Fkeudensteltt 

v. 

Calvin  D.  McNier  et  al. 

1.  Constable's  bond — law  in  force  at  the  time  governs.  In  determining 
the  liability  of  a  constable  and  his  sureties  on  his  bond,  for  his  official  acts, 
the  bond  and  the  statute  in  force  at  the  time  must  be  regarded  as  the  contract 
between  the  defendants  and  the  public. 

2.  Same — liability  for  neglecting  to  levy  execution.  A  constable  and  his 
sureties  are  liable  on  his  bond  for  any  loss  occurring  by  his  neglect  to  levy 
an  execution  in  his  hands,  when  notified  of  property  in  his  county;  and  the 
illness  or  sickness  of  the  constable  at  the  time  furnishes  no  defense  to  the 
action. 

3.  Constables — duty  to  turn  execution  over  to  another  when  he  can  not 
act.  If  a  constable  is  ill,  or  so  sick  as  not  to  be  able  to  make  a  levy  under 
an  execution  in  his  hands,  it  is  his  duty  to  have  the  same  placed  in  the 
hands  of  some  other  constable  who  can  act,  or  to  notify  the  plaintiff  in  exe- 
cution, or  the  justice  who  issued  it,  so  that  they  may  place  it  in  the  hands 
of  some  other  officer. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;    the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Moore  &  "Warner,  for  the  appellant. 

Messrs.  Donahue  &  Kelly,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  action  was  brought  by  Louis  Freudenstein,  before  a 
justice  of  the  peace,  against  Calvin  D.  McISTier,  as  constable, 
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and  S.  P.  Waldo  and  D.  M.  Gavender,  his  sureties,  on  the  offi- 
cial bond  of  the  constable. 

The  condition  of  the  bond  read  in  evidence,  declared  that 
the  principal  and  his  sureties,  jointly  and  severally,  agree  to 
pay  to  each  and  every  person  who  may  be  entitled  thereto,  all 
such  sums  of  money  as  the  said  constable  may  become  liable 
to  pay  on  account  of  any  executions  which  shall  be  delivered 
to  him  for  collection  by  virtue  of  his  office,  and  all  such  dam- 
ages as  each  and  every  person  may  sustain  by  reason  of  any 
malfeasance,  misfeasance  or  non-performance  of  duty  on  the 
part  of  said  constable. 

It  has  been  provided  by  statute,  if  a  constable  shall  fail  or 
neglect  to  return  an  execution  within  ten  days  after  its  return 
day,  or  if  the  demand,  debt  or  claim  be  wholly  or  in  part  lost, 
or  if  any  special  damage  shall  arise  to  any  party  on  account 
of  the  neglect  or  refusal  to  act,  or  the  misfeasance  or  nonfeas- 
ance of  an y  constable  in  the  discharge  of  any  official  duty,  the 
party  aggrieved  may  have  his  action  against  such  constable 
and  his  sureties,  on  the  official  bond,  and  shall  recover  thereon 
the  amount  of  the  execution  and  costs,  with  interest  from  the 
date  of  the  judgment  upon  which  the  execution  issued. 

In  determining  the  liability  of  the  constable  and  his  sureties 
for  the  official  acts  of  the  constable,  the  bond  and  the  statute 
in  force  at  the  time  must  be  regarded  as  the  contract  between 
the  defendants  and  the  public. 

It  appears,  from  the  evidence,  that  in  July,  1872,  appellant 
recovered  a  judgment  before  a  justice  of  the  peace  of  DeWitt 
county  against  Isaac  J.  Shinnaman.  On  the  3d  day  of  August, 
thereafter,  an  execution  was  issued  on  the  judgment,  and  de- 
livered to  the  constable,  Metier.  Shinnaman,  at  the  time, 
lived  a  short  distance  across  the  line,  in  Piatt  county,  but  the 
constable  was  notified,  that  on  the  23d  day  of  August  the  de- 
fendant in  the  execution  would  have  property  at  a  Mr.  Brown's, 
in  DeWitt  county,  subject  to  be  levied  upon,  and  he  was  re- 
quested to  make  the  levy.  When  the  time  arrived  that  the 
constable  was  notified  the  defendant  in  execution  would  have 
property  in  the  county  subject  to  the  execution,  he  came  into 
14— 81st  III. 
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the  county  with  a  threshing  machine  and  three  span  of  horses, 
and  remained  there  from  three  to  four  days.  The  constable, 
however,  although  he  resided  only  a  short  distance  from  the 
place  where  the  property  was,  made  no  attempt  whatever  to 
levy  upon  it.  The  execution  was  returned  no  property  found, 
and  the  defendant  in  the  execution  has  since  died,  and  his  es- 
tate is  insolvent. 

The  only  excuse  offered  by  the  constable  for  his  failure  to 
discharge  his  duty  and  make  a  levy  as  required  by  law  was, 
that,  at  the  time  the  property  was  in  his  county,  he  was  sick 
with  chills  and  fever,  and  in  consequence  thereof  made  no  effort 
to  levy  upon  the  property. 

The  appellant,  on  the  trial,  objected  to  the  introduction  of 
all  evidence  tending  to  prove  sickness  of  the  constable  as  a 
defense  to  the  action,  but  the  objection  was  overruled  and  the 
evidence  admitted. 

At  the  request  of  appellees,  the  court  gave  this  instruction 
to  the  jury: 

"  The  court  instructs  the  jury,  for  the  defendants,  that  if  they 
believe,  from  the  evidence,  that  an  execution  came  into  the 
•  hands  of  McNier,  as  constable,  in  the  case  of  Freudenstein  v. 
Shinnaman,  for  $54.50  and  costs,  dated  August  3,  1872,  and 
that  McNier  was  notified  by  the  justice  that  Shinnaman  would 
have  property  in  the  county  on  the  23d  and  24th  days  of  Au- 
gust, 1872,  following;  and  if  they  further  believe,  from  the 
evidence,  that  on  the  23d  and  24th  days  of  August,  1872,  when 
the  property  of  Shinnaman  was  in  the  county,  the  constable, 
MclSTier,  was  confined  to  his  bed,  from  sickness,  at  the  time 
the  property  was  in  the  county,  in  such  manner  that  he  was 
incapable  of  attending  to  his  official  duties,  then  they  will  find 
for  the  defendant,  but  if,  after  the  defendant  recovered,  if  he 
recovered  so  that  he  could  perform  his  official  duty,  and  the 
property  still  remained  in  the  county  of  DeWitt,  the  defend- 
ant failed  to  make  all  reasonable  efforts  in  his  power  to  find 
such  property  and  make  the  levy,  the  defendant  would  be 
liable." 
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The  court  refused  to  instruct  the  jury,  on  behalf  of  appellant, 
that  the  sickness  of  the  officer  could  not  be  relied  upon  as  a 
defense  to  the  action. 

It  is  apparent  that  appellant  lost  his  debt  on  account  of  the 
failure  of  the  constable  to  perform  a  duty  the  law  cast  upon 
him,  and  it  is  not  denied  that  the  constable  had  due  and 
ample  notice  when  the  property  would  be  in  his  county  which 
was  liable  to  be  taken  on  the  execution,  and  that  the  property 
remained  in  the  county  of  DeWitt  a  sufficient  length  of  time, 
so  that,  by  the  exercise  of  reasonable  exertion  on  the  part  of 
the  constable,  it  could  have  been  secured  upon  the  execution. 

The  only  excuse  the  constable  has  to  offer  to  relieve  him 
and  his  sureties  from  the  liability  imposed  by  the  statute  and 
his  official  bond  is,  that  he  was  sick,  and  not  able  to  perform  a 
duty  voluntarily  assumed. 

If  sickness  could  be  relied  upon  as  defense  to  an  action  in 
any  case  brought  upon  an  official  bond  of  a  constable  for  a  fail- 
ure to  discharge  a  duty,  resulting  in  loss,  the  constable  in  this 
case  has,  in  our  judgment,  entirely  failed  to  establish  a  state 
of  facts  which  can  shield  him  and  his  sureties  from  an  action. 
If  he  was  sick,  and  unable  to  serve  the  execution,  why  did  he 
not  notify  appellant  or  the  justice  who  issued  it,  so  that  it 
could  be  placed  in  the  hands  of  some  other  constable,  and  thus 
save  the  debt?  The  property  remained  in  DeWitt  county 
from  three  to  four  days.  If  the  constable  was  sick  when  the 
defendant  in  the  execution  first  came  in  the  county  with  the 
property,  there  was  ample  time  for  him  to  have  sent  the  exe- 
cution to  a  constable  in  good  health,  and  had  it  levied;  but 
the  constable  did  nothing,  but  quietly  remained  at  his  house 
for  three  or  four  days,  when  the  property  was  within  two  miles 
of  his  residence,  and  permitted  the  defendant  in  execution  to 
come  and  go  with  the  property,  as  he  saw  fit.  Such  conduct 
on  the  part  of  an  officer  entrusted  with  the  business  of  the 
public,  can  not  be  sanctioned  or  sustained. 

But  we  can  not  hold  that  sickness  of  a  constable  will  relieve 
him  and  his  sureties  from  the  duties  imposed  by  law.     In  the 
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case  of  The  People  v.  Palmer  et  al.  46  111.  398,  which  was  an 
action  brought  against  a  sheriff  and  his  sureties,  upon  the  offi- 
cial bond  of  the  sheriff,  for  a  failure  to  levy  an  execution  upon 
property  of  a  defendant,  it  was  said :  "  It  is  a  safe  rule  to  hold 
that  a  sheriff  failing  to  levy  on  personal  property  in  the  pos- 
session of  the  defendant,  can  only  discharge  himself  from  lia- 
bility by  showing  the  property  was  not  subject  to  levy.  The 
onus  is  upon  the  officer." 

While  it  is  true,  the  defense  relied  upon  in  that  case  was  not 
sickness,  yet  the  reasoning  will  apply  with  as  much  force  and 
effect  as  if  the  excuse  relied  upon  there  had  been  the  same  as 
set  up  to  defeat  this  action. 

If  a  sheriff  can  not,  on  account  of  sickness,  discharge  the 
duties  imposed  upon  him  by  law,  he  must  provide  a  sufficient 
number  of  deputies,  so  that  the  business  will  not  be  neglected 
or  left  undone.  So,  too,  with  a  constable.  Should  he  be  over- 
taken with  sickness,  and  unable  to  discharge  the  duties  of  his 
office,  he  should  resign,  or  pass  the  business  into  the  hands  of 
other  like  officers  who  can  properly  attend  to  the  business,  so 
that  loss  will  not  follow. 

Public  policy  requires  that  a  person  elected  or  chosen  to  fill 
an  official  position,  should  be  held  to  a  strict  performance  of 
every  duty  enjoined  upon  him  by  law.  In  no  other  manner 
can  the  laws  be  properly  enforced  and  the  rights  of  the  people 
preserved. 

As  the  sickness  of  the  constable  was  no  defense  to  the  action 
brought  upon  the  official  bond,  the  evidence  of  sickness  was 
improperly  admitted,  and  the  instructions  of  the  court  upon 
this  question,  given  for  appellees,  were  erroneous,  for  which 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Dickey:  While  I  concur  in  the  judgment,  it  is 
my  opinion  that  the  rule  that  illness  can  not  excuse  the  non- 
performance of  an  official  act  enjoined,  is  laid  down  too  broadly 
in  this  opinion,  and  needs  qualification.  In  my  view  of  the 
law,  it  will  not  do  to  hold  that  no  illness ',  however  extreme, 
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can  excuse  an  officer  for  any  such  omission.     The  law  does  not 
require  the  performance  of  impossible  acts. 

Mr.  Chief  Justice   Scott:     I  concur  with   Mr.  Justice 
Dickey. 


Robert  McCann 

v. 
Rachel  Roach. 

Intoxicating  liquors — evidence  as  to  pecuniary  condition  of  husband 
in  suit  by  wife.  In  a  suit  by  a  wife  against  one  for  selling  or  giving  intox- 
icating liquor  to  her  husband,  when  the  proof  showed  the  wife  had  no  pro- 
perty to  be  injured,  and  that  the  family  was  reasonably  well  provided  for, 
and  that  she  suffered  no  serious  injury  to  her  person  from  the  intoxication 
of  her  husband,  it  was  held  error  to  admit  evidence  of  the  value  of  the  estate 
of  the  husband  before  the  liquor  law  took  effect,  and  the  reduced  condition 
of  his  pecuniary  affairs  at  the  time  of  the  trial. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Sweet  &  Day,  for  the  appellant. 

Messrs.  Somees  &  Weight,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  an  action  brought  to  the  September  term,  1873,  of 
the  circuit  court  of  Champaign  county,  by  Rachel  Roach,  the 
wife  of  John  Roach,  against  Robert  McCann,  Morgan  Ryan, 
and  Patrick  Ryan,  under  the  statute  of  January,  1872,  to  re- 
cover damages  alleged  to  have  been  suffered  by  her  in  conse- 
quence of  the  intoxication  of  her  husband,  caused,  as  is  claimed, 
by  liquors  sold  or  given  to  him  by  the  defendants. 

Patrick  Ryan  was  not  served  with  process.  Each  of  the 
other  defendants  pleaded  "not  guilty."  After  the  evidence 
was  heard  at  the  trial,  plaintiff  dismissed  her  action  as  against 
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the  Ryans,  and  a  verdict  was  rendered  against  McCann,  the 
damages  assessed  at  $1100,  and  judgment  was  rendered  upon 
the  verdict.  McCann  appeals,  and  brings  the  record  here  for 
review. 

This  statute  gives  a  right  of  action  for  any  injury  to  her  in 
her  person,  in  her  property,  or  in  her  means  of  support.  In 
this  record  there  is  no  proof  that  plaintiff  had  any  property  in 
her  own  right.  There  is  proof  that  in  November,  1872,  her 
husband,  when  drunk,  struck  her  and  kicked  her;  but  her  son, 
25  years  old,  a  witness  called  by  her,  testifies,  "there  was  no 
particular  injury."  There  is  also  proof  tending  to  show  that 
her  husband  was  frequently  drunk  during  the  time  complained 
of;  but  there  is  no  proof  that  he  failed  to  support  his  wife. 
On  the  contrary,  the  son  testifies  that  during  this  time  the 
family  were  well  provided  for  in  food  and  clothing,  and  lived 
about  as  their  neighbors  did ;  and  that  some  years  before,  the 
husband  had  provided  better. 

There  is  evidence  tending  to  show  that  McCann  gave  the 
husband  a  bottle  of  liquor  in  November,  1872,  which  caused 
his  intoxication  at  the  time  of  striking  and  kicking  his  wife; 
but  the  weight  of  the  evidence  seems  to  be  that  Roach  pro- 
cured the  bottle  of  liquor  elsewhere,  and  deposited  it  in  the 
care  of  McCann  while  he  was  preparing  to  leave  town,  telling 
McCann  that  the  bottle  contained  oil. 

It  seems  probable  that  the  verdict  in  this  case  would  not 
have  been  returned  had  the  jury  heard  none  but  the  evidence 
in  the  record  legitimately  bearing  upon  the  issue. 

There  was,  however,  much  evidence  in  the  case  having  no 
bearing  upon  the  case  of  McCann,  relating  solely  to  Ryan's 
relation  to  these  transactions,  and  some  evidence  was  admitted 
which  was  wholly  incompetent.  A  witness  was  permitted  by 
the  court  at  the  trial  (the  defendant  objecting)  to  testify  as  to 
the  value  of  the  estate  of  John  Roach  before  July,  1872,  and 
as  to  the  reduced  condition  of  his  pecuniary  affairs  at  the  time 
of  the  trial.  This  evidence  had  no  relation  whatever  to  the 
issue,  and  was  well  calculated  to  mislead  the  jury,  and  ought 
to  have  been  excluded. 


1876.]  Dickson  v.  C.,  B.  &  Q.  E.  K.  Co.  215 

Opinion  of  the  Court. 

For  this  error  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 
Mr.  Chief  Justice  Scott  dissenting. 


Laura  A.  Dickson 
v. 
Chicago,  Burlington  and  Quincy  Eailroad  Co. 

1.  Jurisdiction — not  lost  oy  dismissing  improper  party.  Where  a  suit 
against  a  railway  company  is  properly  brought  in  a  particular  county, 
but,  after  a  change  in  the  law  requiring  such  a  suit  to  be  brought  elsewhere, 
the  husband  of  the  real  plaintiff  was  dismissed  from  the  suit  as  improperly 
joined,  and  the  declaration  amended  so  as  to  show  this  fact  only,  but  show- 
ing no  new  cause  of  action,  it  was  held  that  this  was  not,  in  effect,  a  new 
suit,  and  that  the  court  did  not  lose  its  jurisdiction. 

2.  Amendment — effect  on  suit.  Where  an  improper  plaintiff  is  dismissed 
from  a  cause,  there  is  no  occasion  for  refiling  the  declaration,  or  for  any 
further  plea,  the  cause  of  action  being  the  same  as  before. 

3.  Practice  in  Supreme  Court — cross  errors.  When  the  defendant  in 
error  does  not  assign  cross  errors,  he  can  not  insist  on  any  errors  as  against 
him. 

Writ  of  Error  to  the  Circuit  Court  of  Fulton  county;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Laura  A.  Dickson  and  her 
husband,  against  the  appellee,  as  originally  brought. 

Messrs.  Shope  &  Gray,  for  the  plaintiff  in  error. 

Messrs.  Judd  &  Whttehouse,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  action  was  originally  brought  to  recover  for  personal 
injuries  to  plaintiff,  caused  by  the  wrongful  conduct  of  defend- 
ant's servants.     When  the  cause  was  before  us  on  a  former 
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appeal,  the  judgment  which  had  been  recovered  was  reversed 
on  the  ground  plaintiff's  husband  had  been  improperly  joined 
with  her  in  the  action.     No  other  reason  was  assigned. 

On  the  remandment  of  the  cause  plaintiff,  by  leave  of  court, 
dismissed  her  husband,  her  co-plaintiff,  out  of  the  case,  and  so 
amended  the  declaration  to  show  he  had  been  dismissed,  but 
made  no  other  amendment. 

Defendant  pleaded  in  abatement,  the  supposed  cause  of 
action,  if  it  accrued  at  all  to  plaintiff,  accrued  to  her  in  the 
county  of  McDonough,  through  which  defendant's  railroad 
now  runs,  and  did  run  at  the  time,  and  not  in  the  county  of 
Pulton,  or  elsewhere  within  the  jurisdiction  of  the  court;  and 
at  the  time  the  supposed  cause  of  action  accrued,  defendant's 
principal  office  was  and  hitherto  had  been  in  Chicago,  in  the 
county  of  Cook,  and  not  in  the  county  of  Fulton,  where  the 
action  was  commenced. 

A  demurrer  to  this  plea  was  overruled,  the  suit  abated,  and 
judgment  rendered  against  plaintiff  for  costs. 

As  the  law  then  was,  the  original  action  was  properly 
brought  in  Fulton  county,  but  by  a  change  made  in  the  law 
by  the  act  of  1872,  it  is  now  contended  the  court  in  some  way 
lost  jurisdiction  of  the  cause,  by  reason  of  the  amendment 
made  in  the  declaration  in  dismissing  plaintiff's  husband  out 
of  the  case,  as  having  been  improperly  joined  with  her  in  the 
action.  Defendant  had  previously  submitted  to  the  jurisdic- 
tion of  the  court  by  filing  a  plea  of  not  guilty,  upon  which  a 
trial  was  had. 

"We  do  not  think  the  proposition  the  court  had  lost  jurisdic- 
tion of  the  cause,  on  account  of  the  amendment  to  the  decla- 
ration, can  be  maintained.  The  error  in  the  argument  on  this 
branch  of  the  case  consists  in  the  assumption  that  when  the 
case  was  dismissed  as  to  the  husband,  the  suit  was  really  a  new 
one,  as  if  the  original  action  had  been  dismissed  and  a  new  one 
brought  by  the  wife  alone.  It  was  in  no  sense  a  new  suit. 
The  husband  had  been  improperly  joined  in  the  action  with 
plaintiff,  and  all  the  amendment  made  was  the  dismissal  of  the 
suit  as  to  the  improper  party,  and  hence  the  suit  progressed 
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in  the  name  of  plaintiff,  as  though  it  had  been  commenced  in 
her  name  alone. 

Clearly,  the  amendment  was  authorized  by  the  statute  "to 
enable  the  plaintiff  to  sustain  the  action  for  the  claim  for 
which  it  was  intended  to  be  brought."  "No  new  cause  of  action 
was  added,  nor  was  there  any  occasion  for  re-filing  the  decla- 
ration, nor  for  any  further  plea.  The  effect  of  what  was  done 
was  simply  to  dismiss  an  improper  party  out  of  the  case, 
nothing  more. 

The  case  at  bar  bears  no  analogy  to  the  case  of  the  Illinois 
Central  Railroad  v.  Cool),  Christy  ds  Co.  64  111.  128.  In  that 
case  new  counts  were  added,  setting  up  new  causes  of  action  not 
embraced  in  the  original  declaration,  and  which  were  barred  by 
the  Statute  of  Limitations.  It  was  held,  upon  principle  and 
upon  authority,  this  could  not  be  done,  for  it  would  substan- 
tially break  down  the  protection  intended  to  be  secured  by 
the  statute.  That  case  holds  the  reasonable  doctrine  that  a 
plaintiff  may  re-state  his  cause  of  action  by  way  of  amendment 
in  the  pending  action,  without  its  being  obnoxious  to  the 
objection  of  introducing  new  causes  of  action.  Even  that  has 
not  been  done  in  the  case  we  are  considering.  The  cause  of 
action  is  exactly  the  same  as  it  was  before  the  amendment  to 
the  declaration.  The  suit  was  brought  to  recover  for  personal 
injuries  to  plaintiff,  and  the  amendment  allowed  was  to  enable 
her  "to  sustain  the  action  for  the  claim  for  which  it  was  in- 
tended to  be  brought."  The  plea,  therefore,  showed  no  cause  for 
abating  the  suit,  and  the  judgment  in  that  regard  is  erroneous. 

Defendant  insists  the  court  erred  in  permitting  the  cause  to 
be  reinstated  under  the  mandate  of  this  court,  but  as  no  cross- 
errors  have  been  assigned,  we  will  not  now  consider  that  branch 
of  the  case. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


218  Davenport  &  Cox  v.  Ryan.  [Jan.  T. 

Opinion  of  the  Court. 


Davenport  &  Cox 

v. 
Catharine  Ryan. 

1.  Witness — husband  for  wife.  In  an  action  by  a  wife  to  recover  dam- 
ages for  injury  sustained  by  her  from  the  sale  of  intoxicating  liquor  to  her 
husband,  the  latter  is  a  competent  witness  for  her. 

2.  Ekror  will  not  always  reverse.  Where  the  court  directs  the  jury  that 
exemplary  damages  may  be  allowed  in  addition  to  the  actual  damages 
proved,  even  if  improper,  as  being  in  a  case  where  exemplary  damages  are 
not  allowed,  yet  if  it  clearly  appears  that  the  verdict  is  for  less  than  the 
actual  damages,  the  judgment  will  not  be  reversed. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison,  "Whitlock  &  Lippincott,  for  the  appel- 
lants. 

Messrs.  Ketcham  &  Taylor,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  ease,  in  the  Morgan  circuit  court,  by  Catharine 
Ryan,  plaintiff,  and  against  Lewis  M.  Davenport  and  Albert 
~W.  Cox,  proprietors  of  a  certain  room  in  Jacksonville,  in  which 
was  kept  intoxicating  liquors,  for  sale  by  them,  defendants, 
charging  them  with  selling  intoxicating  and  spirituous  liquors 
to  her  husband,  Michael  Ryan,  by  means  whereof  he  became 
intoxicated,  and  heavily  fell  and  fractured  his  leg,  disabling 
him  and  rendering  it  necessary  for  plaintiff  to  nurse  him,  and 
care  for  him  day  and  night,  and  rendering  medical  attendance 
a  necessity  and  of  great  expense,  whereby  she  was  injured  in 
her  peace  of  mind,  want  of  rest,  etc.,  and  her  husband  disabled 
from  labor  and  from  the  use  of  any  and  all  means  for  the  sup- 
port of  the  plaintiff  and  the  children. 

The  general  issue  was  pleaded,  and  the  same  submitted  to  a 
jury,  who  found  the  defendants  guilty,  and  assessed  the  dam- 
ages to  three  hundred  dollars.     A  motion  for  a  new  trial  was 
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overruled  and  judgment  rendered  on  the  verdict,  to  reverse 
which  the  defendants  appeal. 

Appellants  make  but  two  points  to  be  considered.  The  first 
is,  as  to  the  competency  of  the  husband  of  plaintiff  as  a  witness 
in  the  cause,  on  behalf  of  the  plaintiff. 

All  discussion  on  this  topic  is  cut  off  by  the  decision  of  this 
court  in  Chicago,  Burlington  and  Quinoy  Railroad  Co.  v. 
Dunn,  52  111.  260,  where  it  was  held  that  a  right  of  action  for 
an  injury  to  the  wife  was  her  exclusive  property,  for  which  she 
could  sue,  and  which  could  not  be  recovered  or  controlled  by 
the  husband.  This  being  so,  the  points  come  fully  under  this 
clause  of  section  5,  of  chapter  51:  "  Except  in  cases  where  the 
litigation  shall  be  concerning  the  separate  property  of  the  wife, 
in  all  which  cases  the  husband  and  wife  may  testify  for  or 
against  each  other,  in  the  same  manner  as  other  parties  may, 
under  the  provisions  of  this  act."     R.  S.  1874,  p.  480. 

This  court,  in  Anderson  v.  Friend,  71  111.  475,  held,  in  an 
action  on  the  case  for  malicious  prosecution,  brought  by  the 
wife,  that  her  husband  was  a  competent  witness  for  her,  under 
the  section  above  quoted;  as  the  right  of  action  belonged  ex- 
clusively to  her,  he  could  be  used  as  a  witness  to  establish  and 
maintain  her  right. 

The  remaining  point  brings  before  us  the  instructions  for 
the  plaintiff.  Special  objection  is  made  to  the  fourth  instruc- 
tion for  plaintiff,  which  is  as  follows: 

"  The  question  whether  the  plaintiff  in  this  action  has  been 
injured  in  her  means  of  support,  by  reason  of  defendants  caus- 
ing the  intoxication  of  the  husband,  as  charged  in  the  declara- 
tion, is  one  to  be  determined  by  the  jury;  and  if  they  believe, 
from  the  evidence,  that  she  has  sustained  an  injury  to  her  sup- 
port by  reason  of  such  act  of  defendants,  then  they  will  find 
actual  damages,  as  they  may  believe,  from  the  evidence,  she 
has  sustained,  and  they  may  add  thereto  such  exemplary  dam- 
ages as  they  may  deem  proper  and  just,  under  all  the  circum- 
stances of  this  case;  but  their  verdict  must  not  exceed  the 
sum  of  five  thousand  dollars." 
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It  is  insisted  by  appellants,  that  no  state  of  facts  was  pre- 
sented by  the  evidence,  justifying  exemplary  damages. 

Appellants  do  not  contend  there  was  no  ground  for  finding 
that  actual  damages  had  been  sustained  by  appellee,  but  ques- 
tion the  propriety  of  awarding  exemplary  damages,  and  direct- 
ing the  attention  of  the  jury  to  that  point.  The  fact  that 
actual  damages  had  been  sustained  not  being  controverted,  in 
view  of  the  evidence  on  this  point  it  is  impossible  for  us  to 
determine,  considering  the  amount  of  the  verdict,  that  exem- 
plary damages  were  awarded.  If  they  were  not,  the  instruc- 
tion, if  erroneous,  did  no  harm.  It  was  in  proof,  plaintiff's 
husband  was  confined,  by  the  fracture,  more  than  one  year, 
and  prevented  from  pursuing  his  usual  round  of  labor.  Med- 
ical and  surgical  attendance  was  necessary,  and  expenses  were 
incurred  thereby.  How  the  jury  estimated  the  value  of  all 
this  we  do  not  know,  but  the  finding  of  the  actual  damages 
was  not  exorbitant  in  view  of  the  facts  proved.  Ryan  was  a 
brick-moulder,  receiving,  in  summer,  for  his  labor,  three  dol- 
lars and  fifty  cents  per  day.  In  the  winter,  his  time  was 
employed  in  cutting  wood.  During  eight  months  he  was 
prevented  from  working  in  the  brick  yard,  and  for  1a.ve  months 
from  cutting  wood — in  all  thirteen  months.  Three  hundred 
dollars  would  not  cover  the  actual  loss  caused  by  the  defend- 
ants' act. 

As  we  can  not  see,  from  the  amount  of  the  verdict,  that 
exemplary  damages  have  been  allowed,  the  instruction,  if  erro- 
neous, could  have  done  no  harm. 

Six  instructions  were  given  for  appellants,  and  the  seventh, 
eighth  and  ninth  refused;  but  no  point  is  made  on  such  re- 
fusal, by  appellants  in  their  brief  and  argument.  They  will 
not,  therefore,  be  noticed. 

Perceiving  no  error  in  the  judgment,  it  must  be  affirmed. 

Judgment  affirmed. 
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Joseph  C.  Moreison 

v. 

James  Smith. 

1.  Partnership — liability  of  partner  for  loss  of  deposit.  Where  a  part- 
ner deposits  partnership  funds,  with  the  consent  of  his  co-partner,  with  a 
banker,  and  afterwards  takes  control  of  the  fund  with  a  view  of  having  cer- 
tain differences  settled,  but  does  not  appropriate  the  same  to  his  own  use, 
and  a  loss  occurs  by  the  failure  of  the  banker,  and  it  does  not  appear- that 
the  partner  controlling  the  deposit  did  anything  to  prevent  the  other  from 
securing  the  debt,  the  loss  must  fall  equally  on  both  partners. 

2.  Where  one  partner  takes  control  of  the  funds  of  the  firm,  and  they 
are  lost  without  his  fault,  or  where  the  partners  differ  about  a  settlement, 
and  one  gets  the  funds  in  his  hands  to  compel  the  other  to  have  an  account 
taken,  and  loss  ensues  without  his  fault,  he  will  not  be  held  to  make  the  loss 
good  to  the  other  partner. 

3.  Payment — by  a  note  or  draft.  The  giving  of  a  note  or  draft  is  a 
prima  facie  settlement  of  an  account,  and  no  recovery  can  be  had  on  the  old 
indebtedness  without  some  explanation  or  giving  a  proper  account  of  the 
note  or  draft. 

4.  Where  a  draft  is  given  for  the  amount  of  a  deposit,  which  is  not  in- 
tended to  operate  as  a  satisfaction,  and  the  draft  is  afterwards  returned  to 
the  banker,  and  the  amount  credited  to  the  depositor,  the  draft  will  not 
operate  as  a  satisfaction  or  payment. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  L.  E.  Patson,  for  the  appellant. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellee. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

The  parties  to  this  suit  were,  in  1870,  engaged  as  partners 
in  feeding  cattle,  and,  in  the  fall  of  that  year,  sold  out  the  last 
lot  of  their  cattle,  and  received  therefor  $4742.46,  in  a  draft 
on  Chicago,  which  appellee  placed  on  deposit  with  Dnff  & 
Cowan,  to  the  credit  of  Smith  &  Morrison.  They  had  been 
unable  to  settle,  on  account  of  a  difference  between  them  as 
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to  how  some  interest  on  money  appellant  had  advanced  for 
their  business,  should  be  arranged.  Fearing,  as  he  alleges, 
that  appellee  intended  to  control  the  money  so  as  to  compel 
him  to  sue  for  a  settlement,  he  went  to  the  bank  to  draw  the 
money,  but  Duff  informed  him  that  it  was  impossible  to  pay 
the  money,  and  suggested  to  him  that  he  give  his  check  for  the 
amount,  and  he  would  give  appellant  a  draft  on  his  banker  in 
Chicago,  at  the  same  time  informing  him  that  he  had  no 
funds  there  to  meet  it,  and  if  presented,  it  would  not  be  paid, 
but  it  was  agreed  that  he  should  hold  it,  and  thus  prevent  ap- 
pellee from  getting  the  control  of  the  money  until  they  should 
settle. 

Subsequently,  and  on  the  first  day  of  December,  1870,  Duff 
&  Cowan  suspended  payment  and  went  into  bankruptcy. 
Appellant  had  received  their  draft  on  the  21st  of  November, 
ten  days  before  they  suspended,  and  no  further  arrangement 
having  been  made,  appellant  did  not  present  the  draft  for  pay- 
ment, but  after  they  suspended,  he  returned  it,  and  Smith  & 
Morrison  received  a  credit  therefor,  and  appellant  subsequently 
proved  up  the  claim,  and  has  received  dividends  on  it  from  the 
assignee,  one-half  of  which  he  had  offered  to  pay  to  appellee, 
but  he  declined  to  receive  it.  Appellee  was  not  aware  that 
appellant  had  received  the  draft,  or  that  it  was  returned  and 
canceled,  and  he  and  appellant  had  received  a  credit  therefor, 
until  after  these  arrangements  had  been  made. 

Under  a  bill  filed  by  appellee  for  an  account,  the  court 
below  rendered  a  decree  that  Morrison  pay  to  Smith  one-half 
of  the  entire  sum  that  was  deposited  to  their  credit. 

Morrison  appeals  to  this  court. 

It  is  urged  that  appellant  appropriated  and  converted  the 
entire  sum  to  his  own  use,  and  has  thereby  rendered  himself 
liable  to  account  to  his  partner  for  one-half  of  the  fund. 

We  think  the  evidence  fails  to  show  that  appellant  did.  or, 
in  fact,  intended  to,  appropriate  the  money  to  his  private  pur- 
poses. He,  no  doubt,  took  possession  and  assumed  the  entire 
control  of  the  fund,  but  it  appears  that  it  was  for  the  use  of 
the  firm.     He  did  not  apply  it  to  his  private  business,  nor  did 
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he  propose  to  do  so,  but  only  intended  to  place  the  fund  in  a 
position  that  appellee  could  not  control  it  until  they  should 
settle,  and  if  they  could  not,  then  to  avoid  the  necessity  for 
him  to  sue,  and  to  cast  that  burthen  on  appellee. 

The  money  was  deposited  with  these  bankers,  by  mutual 
consent  of  the  partners,  and  we  fail  to  see  that  appellee  suf- 
fered the  slightest  injury  by  what  was  done  by  appellant. 
Appellee  did  not  call  for  the  money  before  the  bankers  sus- 
pended. Had  appellant  not  have  obtained  the  draft,  the  loss 
would  have  fallen  upon  both  of  the  partners.  There  was 
nothing  done  by  appellant  that  contributed  to  the  loss.  It  was 
no  more  his  duty  to  endeavor  to  secure  the  debt  than  it  was 
of  appellee.  It  is  true  that  he  took  control  of  it,  but  that  was 
a  right  either  partner  might  exercise,  so  that  he  did  not  appro- 
priate it  to  his  own  use.  Had  appellee  possessed  the  means 
of  securing  the  debt,  and  appellant  had  prevented  it,  then 
an  altogether  different  question  would  have  been  presented. 
But  there  was  nothing  of  the  kind  attempted,  nor  does  the 
evidence  show  that  it  could  have  been  done.  So  far  from  ap- 
pellee making  such  an  effort,  it  appears  that  he  did  not  even 
know  that  the  fund  was  under  the  control  of  appellant  until 
after  the  bankers  had  suspended  business. 

To  render  appellant  liable,  would  be  to  hold,  simply  because 
one  partner  takes  control  of  funds  of  the  firm,  and  they  are 
lost  without  fault,  he  must  make  the  loss  good;  or  if  not  for 
that  reason,  simply  because,  where  the  partners  are  differing 
about  a  settlement,  and  one  gets  the  funds  in  his  hands,  that 
the  other  might  be  compelled  to  proceed  to  have  an  account 
taken,  and  loss  ensues  without  his  fault,  he  must  be  held  to 
make  the  loss  good,  as  a  punishment  for  the  intention.  We 
can  perceive  no  other  ground  upon  which  to  sustain  the  de- 
cree, and  we  are  clearly  of  opinion  that  neither  of  these 
grounds  is  sufficient. 

If  it  be  urged  that  taking  the  draft  by  appellant  was  a  satis- 
faction of  the  firm  claim  against  the  bankers,  the  answer  is, 
that  it  was  not  intended  as  a  satisfaction  by  the  parties,  when 
the  arrangement  was  made.     The  doctrine  of  this   court  is, 
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that  the  giving  of  a  note  is  a  prima  facie  settlement  of  an 
account,  and  no  recovery  can  be  had  on  the  old  indebtedness, 
without  some  explanation,  or  giving  a  proper  account  of  the 
note.  See  McConell  v.  Stettinius,  2  Gilm.  713,  and  subse- 
quent decisions  of  this  court. 

Here,  the  presumption  of  a  satisfaction  of  the  account  with 
the  bankers,  by  taking  the  draft,  was  fully  explained  and  re- 
butted. The  banker  nor  appellant  either  of  them  intended  or 
supposed  that  it  should  operate  as  a  satisfaction,  and  the  evi- 
dence fully  accounts  for  the  draft,  as  it  was  returned  to  the 
bankers,  and  the  amount  again  credited  to  appellee  and  appel- 
lant. The  evidence  brings  the  case  within  the  rule.  The 
court  below  erred  in  decreeing  that  appellant  should  pay  to 
appellee  more  than  his  proportion  of  the  amount  received  by 
appellant  from  the  assignee  in  bankruptcy. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


John  F.  Kowand  et  al. 

v. 

John  Carroll  et  al. 

1.  Administrator's  sale — affidavit  of  non-residence  of  defendants.  The 
statute  providing  for  publication  of  notice  of  an  application  by  an  admin- 
istrator for  the  sale  of  land  to  pay  debts,  being  silent  as  to  who  shall  make 
the  affidavit,  to  authorize  publication,  there  is  no  force  in  an  objection  that 
it  is  made  by  a  person  other  than  the  administrator. 

2.  Same — sufficiency  of  affidavit  to  authorize  publication.  An  affidavit 
of  the  non-residence  of  the  defendants  in  a  petition  by  an  administrator  to 
sell  lands,  to  authorize  publication  of  notice,  may  be  made  upon  the  affiant's 
information  and  belief,  and  perjury  may  be  assigned  on  such  affidavit. 

3.  Practice  in  Supreme  Court — error  as  to  one  not  complaining.  On 
writ  of  error  by  a  part  of  the  defendants  in  a  proceeding  by  an  administra- 
tor to  sell  lands,  they  can  not  assign  for  error  that  no  summons  was  issued 
to  a  co-defendant,  especially  when  no  injury  is  shown  to  have  resulted  to 
the  plaintiffs  in  error. 
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4.  Dowek— in  a  body,  in  case  of  several  tracts.  On  application  by  an 
administrator,  to  sell  lands  for  the  payment  of  debts,  and  for  the  assignment 
of  the  widow's  dower,  previous  to  the  act  of  1865  authorizing  dower  to  be 
assigned  in  a  body,  the  heirs  can  not  complain  that  the  dower  was  so  as- 
signed, as  it  was  for  their  interest,  in  making  the  several  tracts  sell  more 
advantageously. 

5.  Judicial  sale— sale  en  masse  of  several  tracts.  It  seems  that  a  party 
complaining  of  the  sale  of  1320  acres  in  one  body,  by  an  administrator, 
must  show  that  the  sale  in  that  manner  was  detrimental  to  his  interests,  or 
the  land  did  not  bring  its  full  value. 

6.  Same — objection  must  be  made  below  to  irregularity  in  sale.  Where 
an  administrator's  report  of  the  sale  of  1320  acres  of  land  shows  he  first 
offered  the  tracts  separately,  and  then  in  a  body,  and  no  motion  was  made  in 
the  court  below  to  set  the  sale  aside,  and  no  objection  made  to  its  confirma- 
tion: Held,  that  no  question  of  error  growing  out  of  an  alleged  irregularity 
in  the  sale,  could  be  properly  presented  on  error  in  this  court. 

"Writ  of  Error  to  the  County  Court  of  Edgar  county;  the 
Hon.  Geo.  K.  Larkin,  Judge,  presiding. 

Messrs.  Henry  &  Penwell,  for  the  plaintiffs  in  error. 

Messrs.  Mann  &  Calhoun,  and  Mr.  E.  S.  Terry,  for  the 
defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  petition,  filed  in  the  county  court  of  Edgar 
county,  on  the  6th  day  of  July,  1864,  by  Benajah  Rowand  and 
Thomas  L.  Rowand,  administrators,  with  the  will  annexed,  of 
the  estate  of  Edward  Rowand,  deceased,  for  the  assignment  of 
dower  and  the  sale  of  lands  to  pay  debts  of  the  estate. 

The  petition  set  forth  that  the  deceased  left  him  surviving, 
Margaret  Rowand  as  his  widow,  and  the  following  named 
children:  Mary  Carroll  intermarried  with  John  Carroll,  Clar- 
issa Clemens  intermarried  with  John  Clemens,  Benajah  Row- 
and, William  Rowand,  Alexander  Rowand,  Amanda  Brown 
intermarried  with  Robert  Brown,  Thomas  L.  Rowand,  Edward 
M.  Rowand,  John  F.  Rowand,  Isaac  Rowand,  Margaret  J. 
Rowand,  Mary  E.  Rowand,  and  Gustavus  Rowand— the  six 
latter  being  under  fourteen  years  of  age. 

At  the  August  term,  1864,  a  decree  was  entered  finding  the 
15— 81st  III. 
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widow  entitled  to  dower,  and  appointing  commissioners  for  its 
assignment,  who  subsequently  made  tlieir  report  assigning 
dower,  which  was  approved;  and  afterward,  at  the  same  term, 
the  lands  described  in  the  petition  were  ordered  to  be  sold, 
those  upon  which  the  dower  was  assigned  to  be  last  sold.  The 
sale  was  had  October  10,  1864,  the  report  of  sale  made  and 
approved  at  the  November  term,  1865. 

November  13,  1875,  Edward  M.  Eowand,  John  F.  Eowand, 
Isaac  Eowand,  Margaret  J.  Eowand,  Mary  E.  Eowand,  and 
Gustavus  Eowand,  sued  out  this  writ  of  error.  In  the  assign- 
ment of  errors,  the  first  two  of  the  plaintiffs  in  error  are  rep- 
resented as  being  of  the  respective  ages  of  twenty-four  and 
twenty-two  years,  and  the  rest  as  minors. 

There  was  no  personal  service,  but  only  publication  of  notice, 
as  to  these  parties,  in  the  court  below,  and  it  is  objected  that 
the  court  did  not  acquire  jurisdiction  of  the  person  of  the  par- 
ties, because  of  the  insufficiency  of  the  affidavit  of  non-resi- 
dence upon  which  the  publication  of  notice  was  made. 

Two   objections  are   taken  to  the   affidavit:  First,  that   it 
should  have  been  made  by  the  administrators;  and  secondly ', 
that  it  was  made  upon  information  and  belief. 
The  form  of  the  affidavit  was: 

"  James  A.  Eads  being  duly  sworn,  on  oath,  says  that  he  is 
attorney  for  said  administrators;  that  Mary  Carroll,  John 
Carroll,  Margaret  Eowand,  Clarissa  Clemens,  John  B.  Clem- 
ens, William  Eowand,  Amanda  Brown,  Eobert  Brown,  Edward 
M.  Eowand,  John  F.  Eowand,  Isaac  Eowand,  Margaret  J. 
Eowand,  Mary  E.  Eowand,  and  Gustavus  Eowand,  are  not 
residents  of  the  State  of  Illinois,  as  he  is  informed  and  be- 
Hems.  James  A-  Eads'" 

The  provision  of  the  statute  is:  "Whenever  any  petitioner 
shall  file  in  the  office  of  the  clerk  of  the  court  in  which  his 
petition  is  pending,  an  affidavit,  showing  that  any  defendant 
resides  or  hath  gone  out  of  this  State,  or  on  due  inquiry  can 
not  be  found,  or  is  concealed  within  said  State,  so  that  process 
can  not  be  served  on  him,  or  that  the  persons  required  to  be 
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made  parties,  or  any  of  them,  are  unknown,  the  clerk  shall 
cause  a  notice  of  the  pending  petition,"  etc.,  to  be  published. 

The  statute  is  silent  as  to  the  person  who  shall  make  the 
affidavit,  and  the  fact  of  the  non-residence  of  the  defendants 
can  not  be  supposed  as  being  peculiarly  within  the  knowl- 
edge of  the  petitioner,  but  that  it  may  as  well  be  known  to 
others  as  to  himself.  There  is  nothing  in  the  first  point  of  ob- 
jection. 

In  Frink  v.  Flanagan,  1  Gilm.  35,  an  affidavit  made  in  a 
replevin  suit,  by  an  agent  of  the  plaintiff,  that  he  believed  the 
plaintiff  was  the  owner  of  the  property  about  to  be  replevied, 
was  held  to  be  insufficient.  And  in  Dyer  v.  Flint,  21  111.  80, 
an  affidavit  in  an  attachment  suit,  made  by  the  agent  of  the 
plaintiff,  that  he  was  informed  and  verily  believed  the  defend- 
ant was  indebted  to  the  plaintiff  in  the  amount  specified,  was 
adjudged  to  be  insufficient.  These  decisions  were  upon  the 
ground  that  the  respective  statutes  in  those  cases  required  a 
positive  statement  of  the  ownership,  and  indebtedness,  to  be 
made  in  the  affidavit. 

There  is  a  difference,  in  this  respect,  in  the  language  of  the 
statute  here  involved.  Its  language  is,  that  the  petitioner 
shall  file  "  an  affidavit  showing  that  any  defendant  resides  or 
hath  gone  out  of  this  State."  It  does  not  require  that  the 
affidavit  shall  contain  a  positive  statement  of  the  fact  of  non- 
residence,  etc.,  but  that  there  shall  be  filed  an  affidavit  showing 
such  fact.  An  affidavit  upon  information  and  belief,  is  a  mode 
of  showing  such  fact,  and  does  show  it,  in  that  mode. 

We  think  the  difference  in  the  phraseology,  in  this  respect, 
of  the  statutes  may  well  admit  a  difference  of  construction, 
and  we  are  inclined  to  sustain  the  affidavit  in  question,  as 
being  sufficient. 

That  a  defendant  resides  or  has  gone  out  of  the  State,  is  a 
fact  which  can  not  be  expected,  in  most  cases,  to  be  known  by 
one  about  to  commence  a  suit,  except  on  the  information 
of  others.  And  where  the  fact  is  not  to  be  supposed  to  rest 
in  personal  knowledge,  but  to  depend  upon  the  information  of 
another,  there  would  seem  to   be  no   essential  difference  in 
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swearing  to  the  fact  in  terms  of  absolute  assertion,  or  upon 
information  and  belief.  Perjury  may  be  assigned  on  an  affi- 
davit that  one  is  informed  and  believes  as  to  a  fact,  as  well  as 
where  he  swears  positively  to  the  truth  of  the  fact.  In  neither 
case  would  mere  disproof  of  the  fact,  as,  that  the  defendant  did 
not  reside  or  had  not  gone  out  of  the  State,  be  sufficient  to 
make  a  case  of  perjury  unless  the  oath  was  willful  and  corrupt. 
Kerr  v.  Phillips,  2  South  Carolina  Law  Rep.  Richardson,  197. 
It  is  assigned  as  error  that  there  was  no  summons  issued  in 
the  court  below  against  Alexander  Rowand,  one  of  the  defend- 
ants to  the  petition,  and  one  of  the  children  of  Edward  Row- 
and, deceased. 

But  Alexander  Rowand  does  not  join  in  the  prosecution  of 
this  writ  of  error,  and  as  has  frequently  been  held  by  this 
court,  these  plaintiffs  in  error  can  not  assign  as  error  such  pro- 
ceedings of  the  court  below  as  affect  him  only.  Tibbs  v. 
Allen,  27  111.  125;  Cromine  v.  Tharjp,  42  id.  121;  Ehoads  v. 
Rhoads,  43  id.  239. 

It  is  claimed  that  this  case  comes  within  the  limitation  of 
the  rule  admitted  in  Greenman  v.  Harvey,  53  111.  386,  that  it 
only  applies  where  the  rights  of  the  plaintiffs  in  error  are  not 
affected  by  the  error,  and  that  here  the  market  value  of  the 
entire  estate  was  affected  by  not  making  Alexander  Rowand  a 
party.  There  was  here  actual  service  of  the  summons  upon 
Alexander  Rowand,  and  the  court  below  found,  in  the  decree, 
that  he  had  due  notice'of  the  suit  by  service  of  process.  The 
lands  were,  doubtless,  sold  and  purchased  under  the  supposi- 
tion that  Alexander  Rowand  was  a  party  to  the  proceeding  and 
bound  by  the  order  of  sale;  and  it  is  not  to  be  presumed  that 
the  interest  of  plaintiffs  in  error  was  prejudicially  affected 
in  the  sale  of  the  land  on  the  account  that  the  name  of  Alex- 
ander Rowand  had  not  been  included  in  the  summons. 

There  were  several  tracts  of  land  embraced  in  the  petition, 
and  the  commissioners  appointed  to  set  off  the  dower  of  the 
widow  assigned  it  to  her  in  a  body.  This  is  assigned  as  error, 
the  proceeding  having  been  had  before  the  passage  of  the  act 
of  1865  authorizing  the  assignment  of  dower  in  a  body. 
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There  appears,  copied  by  the  clerk  in  the  transcript  of  the 
record,  what  purports  to  be  the  will  of  Edward  Rowand,  de- 
ceased, but  it  is  in  no  way  made  a  part  of  the  record,  and  we 
can  take  no  notice  of  it  as  such.  All  the  reference  there  is  in 
the  record  to  any  will,  is  the  mere  statement  in  the  petition, 
that  the  petitioners  are  administrators  with  the  will  annexed, 
of  the  estate  of  Edward  Rowand.  Plaintiffs  in  error,  so  far  as 
appears  by  the  record,  being  tenants  in  common,  holding  an 
undivided  interest  in  all  the  lands,  it  is  not  perceived  how  they 
could  have  been  prejudiced  by  such  a  mode  of  the  assignment 
of  dower;  but  it  would  appear  rather  to  have  been  for  their 
interest,  in  enabling  the  lands  to  be  sold  the  more  advan- 
tageously. We  see  no  just  ground  for  complaint  in  the  way 
dower  was  assigned. 

It  is  further  complained,  that  the  property  was  sold  by  the 
administrators  en  masse.  The  report  of  the  administrators 
shows,  that  on  the  10th  day  of  October,  1864,  they  sold  to 
Robert  E.  Barnett  80  acres  for  $2000;  and  to  William  Row- 
and and  John  Carroll,  40  acres  for  $1920;  and  also  to  William 
Rowand  and  John  Carroll  1320  acres  for  the  sum  of  $7060. 
The  report  also  states  that  the  administrators  first  offered  the 
lands  in  separate  tracts,  and  then  offered  the  tracts  lying  to- 
gether in  one  piece. 

There  was  no  motion  to  set  aside  this  sale,  or  objection  taken 
to  it,  in  the  court  below.  All  that  the  record  shows  is  the 
mere  sale  of  1320  acres  for  the  price  named. 

There  is  nothing  in  the  record  going  to  show  that  the  sale 
in  that  manner  was  in  detriment  of  the  interests  of  the  par- 
ties— that  the  land  did  not  bring  a  full  price — or  that  any 
wrong  or  injustice  resulted  from  the  mode  of  the  sale.  We  do 
not  regard  the  record  as  properly  presenting  any  question  of 
error  as  arising  from  the  alleged  irregularity  of  the  sale. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Andeew  J.  Roberts  et  al. 

v. 
Paexin  &  Orendorff. 

Constable's  bond — under  act  of  1872.  A  constable's  bond,  in  the  form 
prescribed  under  the  act  of  1861,  without  any  obligee,  is  not  valid  as  a  stat- 
utory bond  under  the  act  of  1872,  and  can  not  be  enforced  as  a  common  law 
obligation,  as  it  is  indispensable  that  such  an  instrument  shall  have  an  obli- 
gee as  well  as  obligor,  and  be  for  the  payment  of  a  certain  sum  of  money. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  lion. 
Lyman  Lacey,  Judge,  presiding. 

This  was  an  action  brought  by  Parlin  &  Orendorff,  partners, 
against  Andrew  J.  Roberts  and  others,  before  a  justice  of  the 
peace,  and  taken  by  appeal  to  the  circuit  court,  where  the 
plaintiffs  recovered  judgment. 

Messrs.  Fullerton  &  Wallace,  for  the  appellants. 

Mr.  S.  C.  Conwell,  and  Messrs.  Dearborn  &  Campbell, 
for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Judgment  was  rendered  by  the  court  below,  in  favor  of  ap- 
pellees, and  against  appellants,  for  failure  of  Roberts  to  return 
an  execution  in  favor  of  appellees,  which  had  been  placed  in 
his  hands  as  constable,  to  execute,  on  the  following  instrument: 

"  Whereas  Andrew  J.  Roberts  was,  on  the  1st  day  of  April, 
1873,  elected  constable  for  the  town  of  Manito,  county  of 
Mason  and  State  of  Illinois:  Now,  therefore,  we,  Andrew  J. 
Roberts  as  principal,  and  John  C.  Rocker  and  M.  W.  Rogers 
as  securities,  jointly  and  severally,  agree  to  pay  to  each  and 
every  person  who  may  be  entitled  thereto,  all  such  sums  of 
money  as  the  said  constable  may  become  liable  to  pay  on  ac- 
count of  any  execution  "which  shall  be  delivered  to  him  for 
collection,  by  virtue  of  his  office,  and  all  such  damages  as 
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each  and  every  person  may  sustain  by  reasons  of  any  malfeas- 
ance, misfeasance  or  non-performance  of  a  duty  on  the  part 

of  said  constable. 

A.  J.  Roberts,     [Seal.] 
Jno.  0.  Rocker,  [Seal.] 
M.  W.  Rogers,    [Seal.]  " 
Dated  April  8,  1873. 

Had  the  law  of  1861,  in  relation  to  the  form  of  the  bonds 
to  be  given  by  constables,  been  in  force  when  this  instrument 
was  executed,  there  could  be  no  question  of  appellees'  right  to 
recover  upon  it  as  a  statutory  bond.  Magner  et  al.  v.  linoioles, 
67  111.  325.  But  that  law  was  superseded  by  the  act  relating 
to  justices  and  constables,  in  force  July  1,  1872,  which  act  was 
the  law,  and  the  only  law,  in  force  on  the  subject  when  this 
instrument  was  executed.  It  provides,  in  the  20th  section, 
"  Every  constable,  before  he  shall  enter  upon  the  duties  of  his 
office,  shall  execute  and  deliver  to  the  county  clerk  of  the 
proper  county,  within  twenty  days  after  his  election,  a  bond  to 
be  approved  by  said  clerk,  with  two  or  more  good  and  suffi- 
cient securities,  in  the  sum  of  not  less  than  $2000,  and  not  ex- 
ceeding $10,000,  conditioned  that  he  will  faithfully  discharge 
the  duties  of  his  office,  etc.,  *  *  The  said  bond  shall  be  made 
payable  to  the  People  of  the  State  of  Illinois."  (2  Gross' 
Statutes,  p.  234.)  It  is  palpable,  the  instrument  is  not  even 
an  attempt  at  a  compliance  with  this  section,  and  as  it  can  not 
be  pretended  that  it  derives  validity  from  a  statute  not  in  force 
when  nor  since  it  was  executed,  it  is  only  left  to  be  inquired 
whether  it  can  be  enforced  as  a  common  law  bond.  We  think 
it  lacks  indispensable  elements  of  a  common  law  bond  or  obli- 
gation. It  is  indispensable  to  such  an  instrument  that  there  shall 
be  an  obligee  as  well  as  an  obligor,  and  that  it  shall  be  for  the 
payment  of  a  certain  sum  of  money.  2  Blackstone's  Com- 
mentaries (Sharswood's  Ed.),  p.  340;  Bacon's  Abridgment,  title 
Obligation  B;  Comyn's  Digest,  title  Obligation  A.  -  Here  are 
no  obligees,  and  there  is  no  penalty.  But  if  it  shall  be  said 
that  it  is,  nevertheless,  good,  as  the  evidence  of  a  contract 
enforceable  at  common  law,  we  are  met  with  the  difficulty  that 
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there  is  the  absence  of  necessary  parties.     Contracts  can  not 
be  made  by  one  party  alone. 

Our  conclusion  is,  the  judgment  must  be  reversed. 

Judgment  reversed. 


Samuel  C.  Conwell 
v. 
The  Springfield  akd  Northwestern  Railroad  Co. 

1.  Right  of  way — effect  of  release  on  claim  for  damages.  Where  a  party 
executes  a  contract  with  a  railway  company,  agreeing  to  release  and  convey 
a  right  of  way  for  its  road  over  any  lands  owned  by  him,  as  soon  as  the  road 
is  located,  he  will  not  be  entitled  to  any  damages  by  the  construction  of  the 
road  over  any  of  his  lands. 

2.  Parol  evidence — to  explain  written  contract.  Where  parties  reduce 
their  contract  to  writing,  the  law  presumes  that  the  whole  terms  and  condi- 
tions of  the  agreement  are  fully  incorporated  in  and  become  a  part  of  the 
written  contract,  and  parol  evidence  is  inadmissible  to  explain  or  vary  its 
legal  effect. 

3.  Where  a  party  agrees  to  release  the  right  of  way  for  a  railroad  over 
any  of  his  lands  in  a  county,  parol  evidence  can  not  be  received  to  show 
that  it  was  expected  the  road  would  be  located  by  a  different  route  over 
other  lands  of  the  party. 

4.  Release — of  right  of  way.  Where  a  party  executes  a  release  of  right 
of  way  over  any  of  his  lands  for  a  railroad,  he  can  not  avoid  the  same  as  to 
a  particular  tract,  on  the  ground  he  had  at  the  time  given  a  bond  for  a  deed 
to  such  tract  where  there  is  no  proof  made  of  the  payment  of  any  of  the  pur- 
chase money.  And  if  any  payment  had  been  made,  that  fact  would  not 
show  he  had  no  interest  to  release. 

Appeal  from  the  Circuit  Court  of  Mason  county ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Dearborn  &  Campbell,  for  the  appellant. 

Mr.  A.  Orendorff,  for  the  appellee. 

Mr.  Justice  Craiq  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  instituted  in  the  circuit  court  of 
Mason  county,  by  The  Springfield  and  Northwestern  Railroad 
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Company,  against  appellant,  Samuel  C.  Conwell,  and  James 
F.  Kelsey  and  George  W.  Cogshall,  to  condemn  certain  lands 
for  the  right  of  way. 

The  east  half  of  section  31,  township  21  north,  range  8  west, 
in  Mason  county,  was  embraced  in  the  petition,  and  was  owned 
by  appellant  and  James  F.  Kelsey,  undivided. 

After  the  original  petition  had  been  filed,  and  before  the 
cause  was  tried,  the  railroad  company  filed  an  amendment  to 
the  petition,  in  which  it  was  substantially  alleged,  that  defend- 
ant, Conwell,  claims  to  have  some  interest  in  some  of  the  land 
in  controversy;  that  said  Conwell  on  the  first  day  of  Septem- 
ber, A.  D.  1870,  made  and  executed  to  the  petitioner,  a  full 
and  complete  agreement  to  release  the  right  of  way  over  and 
across  all  the  land  owned  by  him  in  the  county  of  Mason, 
thereby  agreeing  to  convey  to  petitioner  the  right  of  way  over 
all  said  lands  as  soon  as  the  road  is  located,  and  for  the  con- 
sideration of  one  dollar  to  him  paid  by  the  petitioner;  that  said 
Conwell  now  claims  a  right  to  damage  for  and  by  reason  of 
the  petitioner  having  located  their  line  of  road  over  and  across 
said  land;  prays,  as  before,  that  the  claim  of  said  Conwell  be 
referred  to  the  jury  herein  empanneled,  and  determine  the 
question  as  to  the  right  to  damage,  and  assess  the  amount  of 
the  same,  if  any,  etc. 

On  the  trial  of  the  cause,  damages  were  awarded  to  Kelsey 
and  Cogshall,  but  under  the  instructions  of  the  court  no  dam- 
ages were  allowed  Samuel  C.  Conwell,  and  he  alone  has  prose- 
cuted this  appeal. 

Several  questions  have  been  raised  by  appellant,  and  argued, 
for  the  purpose  of  reversing  the  judgment,  but  in  the  view  we 
take  of  the  record,  it  will  only  be  necessary  to  consider  the  release 
offered  in  evidence  by  appellee,  and  the  instructions  of  the 
court  upon  it,  as  the  release  will  be  conclusive  upon  appellant's 
right  of  recovery. 

On  the  trial,  appellee  read  in  evidence  a  release  executed  by 
appellant,  as  follows: 

"Know  all  men  by  these  presents,  that  I,  S.  C.  Conwell,  of 
the  county  of  Mason,  and  State  of  Illinois,  in  consideration  of 


234:  Conwell  v.  S.  &  K  W.  R.  K.  Co.  [Jan.  T. 

Opinion  of  the  Court. 

one  dollar,  to  me  in  hand  paid  by  the  Springfield  and  North- 
western Railroad  Company,  the  receipt  of  which  is  hereby 
acknowledged,  do  hereby  agree  to  release  and  convey  unto  the 
said  company,  the  right  of  way  for  the  said  railroad  over  my 
lands,  owned  by  me,  in  Mason  county,  Illinois,  and  to  execute 
and  deliver  to  said  company  a  proper  release  and  conveyance 
of  the  same,  as  soon  as  said  road  is  located. 

"In  witness  whereof,  I  have  hereunto  subscribed  my  name, 
and  affixed  my  seal,  this  1st  day  of  September,  A.  D.  1870. 
Witness,  outside  of  Havana,  not  )  ■  ■  «•  ~\ '  r\  r         -1  ?? 

,       •       i      -,  .  '  }       b.  C.  UONWELL,  [SEAL.    " 

to  include  any  town  property.  J  '  L         J 

The  court,  upon  the  request  of  appellee,  gave  this  instruc- 
tion to  the  jury: 

"You  are  instructed  that  the  release  read  in  evidence,  given 
by  Conwell,  releases  all  his  damages  which  might  otherwise 
have  accrued  by  means  of  the  construction  and  operation  of 
the  road  over  his  land,  and  he  will  be  entitled  to  no  damages, 
and  the  jury  will  so  find." 

It  is  urged  that  when  the  release  was  executed  the  railroad 
company  had  in  contemplation  two  routes  for  the  location  of 
the  road,  one,  known  as  the  Miller  Ferry  route,  and  the  other 
where  the  road  was  finally  located;  that  appellant  owns  lands 
on  the  Miller  Ferry  route,  and  this  release  was  only  intended 
to  embrace  the  lands  of  appellant  on  that  route. 

Resort  can  not,  however  be  had  to  parol  evidence  to  explain, 
vary  or  change  the  terms  of  the  contract  signed  by  appellant. 

Where  parties  reduce  their  contract  to  writing,  the  law 
presumes  that  the  whole  terms  and  conditions  of  the  agree- 
ment are  fully  incorporated  in  and  become  a  part  of  the  writ- 
ten instrument.  There  is  no  ambiguity  in  the  contract;  its 
terms  and  meaning  are  clear  and  explicit. 

By  the  terms  of  the  contract  appellant  released  to  the  rail- 
road company  the  right  of  way  in  any  and  all  lands  by  him 
owned  in  Mason  county,  outside  of  Havana,  whenever  the  road 
should  be  located;  and  it  was  his  duty,  under  the  contract, 
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when  the  road  was  located,  to  execute  and  deliver  to  the  com- 
pany a  proper  release  or  conveyance. 

It  is,  however/claimed  that  appellant,  at  the  time  of  the  exe- 
cution of  the  release,  did  not  own  the  land  in  controversy,  and 
hence  the  release  did  not  affect  it;  and  for  the  purpose  of 
establishing  this  position  the  appellant,  on  the  trial,  testified 
in  substance  as  follows: 

At  the  time  the  release  was  executed  one  Kent  had  a  bond 
for  a  deed  from  Kelsey  and  himself  for  the  half  section  of  land, 
and  was  in  possession. 

The  bond  was  never  recorded,  and  in  about  eighteen  months 
Kent  failed  to  pay  for  the  land,  and  delivered  up  the  bond,  and 
it  was  canceled  and  destroyed.  The  bond  provided  for  a  deed 
upon  the  payment  of  the  purchase  money. 

It  does  not  appear  from  the  evidence  that  Kent  ever  paid 
any  portion  of  the  purchase  money,  or  that  he  even  had  the 
right  of  possession  under  the  terms  of  the  contract.  But  if  it 
be  conceded  that  Kent  had  a  bond  for  a  deed,  and  had  the  equit- 
able title  to  the  premises,  and  the  legal  title  remained  in 
appellant  and  Kelsey,  yet,  as  Kent's  title  was  forfeited  subse- 
quently for  a  failure  to  pay  the  purchase  money,  we  do  not 
perceive  how  the  mere  fact  of  the  existence  of  the  bond  when 
the  release  was  executed,  will  help  appellant's  case. 

It  is  conceded  that  appellant  owned  the  legal  title  to  the 
premises.  Suppose,  at  the  time  he  executed  the  release,  in  lieu 
of  that  he  had  conveyed  by  deed  the  right  of  way  to  the 
railroad  company,  when  Kent  afterwards  failed  to  pay,  and 
forfeited  the  contract,  it  is  a  proposition  that  can  not  be  suc- 
cessfully controverted,  that,  in  that  event,  the  railroad  com- 
pany would  have  had  both  the  legal  and  equitable  title  to  the 
premises. 

If  appellant  had  the  legal  title,  he  had  an  interest  susceptible 
of  sale  and  conveyance;  he  was,  in  one  sense,  the  owner  of  the 
land,  and  if  he  owned  the  land,  then  the  release  took  effect 
upon  it.  The  facts  here  are  not  like  those  in  Hamilton  v. 
Doolittle,  37  111.  473,  and  the  rule  there  announced  has  no 
application  to  this  case. 
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Under  the  facts  presented  by  this  record,  as  it  does  not  ap- 
pear that  Kent  had  paid  any  portion  of  the  purchase  money, 
or  even  had  the  right  of  possession  by  the  contract  of  purchase, 
and  the  legal  title  remained  in  appellant,  he  must  be  regarded 
the  owner,  so  far  at  least  as  his  rights  and  those  of  appellee  are 
concerned.  The  release,  therefore,  was  a  complete  bar  to  a 
recovery,  and  the  instruction  of  the  court  was  proper.  This 
view  of  the  facts  contained  in  the  record  renders  the  discussion 
of  other  questions  unnecessary. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Imperial  Fire  Insurance  Company 

v. 

John  C.  Gunning  et  al. 

1.  Insurance — rescission  in  equity.  The  intention  of  a  party  insured  to 
burn  the  property  insured,  will  authorize  the  insurance  company  to  declare 
an  immediate  cancellation  of  the  policy.  But  if  the  company  waits  until 
after  a  loss,  a  court  of  equity  will  not  then  rescind  the  contract  of  insurance. 
If  the  assured  burns  the  property,  this  will  avoid  the  contract,  but  the  remedy 
is  at  law. 

2.  Garnishment — consolidation  of  several  suits.  If  a  party  is  garnisheed 
by  several  parties,  in  respect  to  a  single  cause  of  action,  the  court,  on  mo- 
tion of  the  garnishee,  will  consolidate  the  several  suits  into  one  action,  so 
that  one  verdict  will  be  conclusive  of  the  whole  subject  matter  of  the  liti- 
gation. 

3.  Chancery  jurisdiction — defense  at  law.  If  a  party  has  a  complete 
defense  in  suits  at  law,  a  court  of  equity  will  not  assume  jurisdiction. 

4.  Same — to  avoid  multiplicity  of  suits.  Before  a  court  of  equity  will  as- 
surne  jurisdiction  to  avoid  multiplicity  of  suits  against  a  party,  he  must  first 
establish  his  defense  at  law,  when  it  is  a  legal  one,  and  then,  if  it  shall  ap- 
pear that  other  parties  continue  to  harrass  him  with  suits  in  respect  to  the 
same  cause  of  action,  equity  would  interfere  to  prevent  future  vexatious 
litigation. 

5.  Commonly,  chancery  will  assume  jurisdiction  in  the  first  instance,  to 
prevent  a  multiplicity  of  suits,  when  a  party  prosecutes  or  defends  against 
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a  great  number  of  persons,  or  when  a  great  number  of  persons  prosecute  or 
defend  a  right  against  a  single  individual. 

6.  Where  an  insurance  company  is  garnisheed  at  the  separate  suit  of  a 
great  many  persons,  creditors  of  the  assured,  and  the  company  has  a  com- 
plete  defense  at  law,  a  court  of  chancery  will  not  assume  jurisdiction  by 
injunction,  to  avoid  a  multiplicity  of  suits,  until  the  defense  has  been  estab- 
lished "at  law,  and  it  is  made  to  appear  there  is  danger  the  right  established 
will  be  further  and  vexatiously  controverted. 

Appeal  from  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  Horatio  M.  Yandeveer,  Judge,  presiding. 

Mr.  James  M.  Truitt,  and  Messrs.  Kice  &  Miller,  for  the 
appellants. 

Mr.  Jesse  J.  Phillips,  and  Mr.  Edward  Lane,  for  the  ap- 
pellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  for  an  injunction  and  relief.  A  demurrer  was 
sustained  to  it,  and  the  bill  dismissed  for  want  of  equity. 

It  is  charged,  defendant  Gunning  procured  from  complain- 
ant a  policy  of  insurance  against  loss  by  fire,  in  the  sum  of 
$5000,  on  his  brick  wagon  factory  building  and  its  contents, 
and  that  afterwards  the  building,  with  all  it  contained,  was  de- 
stroyed by  fire.  It  is  further  alleged,  that  at  about  the  same 
time,  Gunning  procured  other  insurance  upon  the  same  prop- 
erty, in  all  $18,000. 

After  the  fire,  Gunning  compromised  with  some  of  the  in- 
surance companies,  and  left  the  country.  Suits  in  attachment 
were  commenced  against  him  by  a  number  of  different  per- 
sons, and  complainant  was  summoned  in  each  case  as  garnishee. 

The  grounds  of  relief  set  forth  are,  that  Gunning  procured 
the  policy  of  insurance  with  the  intention  of  setting  on  fire 
the  building  that  he  might  recover  the  insurance,  and  that 
afterwards  he  did  set  the  fire  that  caused  the  destruction  of  the 
building  and  its  contents.  The  prayer  of  the  bill  is,  the  policy 
may  be  declared  void  and  the  suits  against  complainant  be 
enjoined. 
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It  will  be  observed,  it  is  not  charged  Gunning  was  guilty 
of  any  fraudulent  practices  in  procuring  the  policy  of  insur- 
ance upon  his  property,  such  as  would  warrant  a  rescission  of 
the  insurance  contract.  All  that  is  alleged  is,  a  sinister  purpose 
to  do  an  unlawful  act.  He  did  nothing  to  induce  the  taking 
of  the  risk  by  which  complainant  was  overreached.  Indeed,  it 
is  not  charged  the  risk  was  not  a  fair  one  and  a  proper  one  to 
be  assumed.  That  which  avoids  the  policy  is  the  subsequent 
unlawful  act  of  setting  the  building  on  fire.  So  far  as  it  is  dis- 
closed, the  contract  of  insurance  seems  to  have  been  fairly  ob- 
tained, barring  the  fact  Gunning  may  have  meditated  a  secret 
purpose  at  some  future  time  to  do  an  unlawful  act,  to  the  injury 
of  complainant. 

Assuredly,  the  act  of  setting  the  building  on  fire  avoids  the  in- 
surance contract,  but  it  is  no  reason  for  declaring  it  void  after  loss 
has  occurred.  Had  it  come  to  the  knowledge  of  the  company 
Gunning  intended  to  destroy  the  property,  that  would  have  au- 
thorized an  immediate  cancellation  of  the  policy.  Loss  having 
occurred,  it  is  now  only  a  matter  of  defense.  The  company 
could  not  itself  declare  a  rescission  of  the  contract,  nor  are  there 
any  facts  proven  that  would  warrant  a  court  of  equity  in  de- 
claring the  policy  void,  as  having  been  procured  by  fraud.  It 
is  too  late  to  decree  that  character  of  relief.  The  fact  the  as- 
sured set  the  fire  that  consumed  the  property  covered  by  the 
policy,  if  proven,  would  constitute  a  complete  defense  to  any 
suit  to  recover  the  insurance  money,  and,  of  course,  it  is  avail- 
able in  an  action  at  law. 

Another  argument  is,  that  this  bill  can  be  maintained  on 
account  of  the  fact  so  many  suits  have  been  commenced 
against  the  company  as  garnishee,  that  it  will  be  required  to 
answer  and  be  drawn  into  litigation  with  the  parties  to  each 
suit  in  respect  to  a  single  cause  of  action.  This,  we  think,  is  a 
misapprehension  of  the  law.  Should  it  be  made  to  appear 
but  a  single  cause  of  action  was  involved,  notwithstanding 
there  are  different  plaintiffs,  the  court,  no  doubt,  on  motion  of 
the  garnishee,  would  consolidate  the  several  suits  into  one  ac- 
tion.    In  this  way,  one  verdict  would  be  conclusive  of  the 
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whole  subject  matter  of  the  litigation.  This  seems  to  be  the 
practice  indicated  by  this  court  in  Gillilan  v.  Nixon,  26  111.  50, 
where  it  was  said,  in  accordance  with  the  instruction  in  Stahl 
et  al.  v.  Webster  et  al.  11  111.  511,  the  proper  practice  in  such 
cases  as  the  one  at  bar  is,  to  enter  judgment  against  the 
garnishee  in  favor  of  defendant  in  the  attachment.  It  is 
then  added,  the  "judgment  stands  in  favor  of  the  debtor  for 
the  benefit  of  such  of  his  attaching  and  judgment  creditors 
as  may  prove  a  right  to  share  its  proceeds.  Such  credi- 
tors would  then  have  the  right  to  control  the  judgment,  and 
the  money,  when  collected  from  the  garnishee,  would  be  liable 
to  be  distributed  among  the  several  creditors."  Adopting 
this  practice,  the  garnishee  will  not  be  involved  in  a  multi- 
plicity of  suits  concerning  a  single  cause  of  action.  But  one  de- 
fense is  all  the  company  will  be  required  to  make,  and,  if  success- 
ful in  that,  it  will  be  conclusive  of  the  whole  controversy.  In 
this  view,  there  can  be  no  reason  for  invoking  the  aid  of  a 
court  of  equity.  The  alleged  defense  is  a  legal  one,  and  can 
be  more  appropriately  made  in  an  action  at  law. 

But  were  the  practice  otherwise  than  we  have  indicated, 
still,  we  think,  it  would  be  incumbent  on  complainant,  con- 
sidering the  character  of  the  cases,  to  first  establish  a  defense 
at  law,  and  if  it  should  appear  other  parties  continued  to  har- 
rass  the  company,  on  account  of  the  same  cause  of  action, 
equity,  no  doubt,  would  interfere  to  prohibit  further  vexatious 
litigation.  Commonly,  chancery  will  assume  jurisdiction  in 
the  first  instance  to  prevent  a  multiplicity  of  suits,  where  a 
party  prosecutes  or  defends  a  right  against  a  great  number  of 
persons,  or  where  a  great  number  of  persons  prosecute  or  defend 
a  ri^lit  against  a  single  individual.  But  we  do  not  think  this 
is  a  case  where  a  court  of  equity  will  or  ought  to  assume  juris- 
diction until  complainant  has  established  a  defense  at  law,  nor 
until  it  shall  be  made  to  appear  there  is  danger  the  right  es- 
tablished will  be  further  and  vexatiously  controverted.  In 
that  event,  equity  would  have  the  undoubted  right  to  afford 
relief. 
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We  agree  fully  with  the  court  below,  the  bill  presents  no 
grounds  for  the  interposition  of  a  court  of  chancery,  and  its 
decree  will  be  affirmed. 

Decree  affirmed. 


Albert  Outright  et  al. 

v. 

Joseph  R.  Stanford  et  al.,  Exrs. 

1.  Corporation — liability  of  stockholder  under  act  of  1849.  Under  the 
act  of  1849  relating  to  railway  corporations,  if  a  claim  is  owing  by  a  rail- 
way company  for  services  performed  for  it,  a  stockholder  is  not  liable  in  an 
action  therefor,  until  an  execution  shall  be  returned  unsatisfied,  in  whole  or 
in  part,  against  the  corporation,  and  then  the  amount  due  on  such  execution 
is  the  amount  recoverable,  with  costs,  against  the  stockholder. 

2.  Default  against  administrator — presumption.  A  default  in  a  suit 
against  an  administrator,  to  enforce  the  liability  of  his  intestate  as  a  stock- 
holder of  a  railway  company,  under  the  act  of  1849,  admits  all  the  facts  prop- 
erly pleaded,  and  it  will  be  presumed  they  were  sufficient  to  justify  the 
judgment  rendered  therein,  when  called  in  question  collaterally. 

3.  Administration — presumption  as  to  claim  allowed.  Where  a  claim 
is  allowed  by  the  county  court  against  an  estate,  after  the  payment  of  other 
debts,  and  the  surplus  of  assets  to  the  heirs,  it  is  prima  facie  a  valid  claim, 
and  in  a  suit  against  the  heirs  by  the  administrator  and  his  securities  pay- 
ing the  same,  it  will  be  presumed,  in  the  absence  of  proof  to  the  contrary, 
that  he  was  liable  and  the  estate  bound  for  its  payment,  although  allowed 
after  two  years  from  the  grant  of  administration. 

4.  Same — administrator's  right  to  recover  back  money  paid  to  heirs. 
Where  an  administrator,  after  settlement  of  an  estate  and  the  payment  of 
the  balance  in  his  hands  to  the  heirs,  is  compelled  to  pay  a  new  claim  un- 
known to  him  within  the  two  years  after  the  grant  of  his  letters,  he  or  his 
executors  may  maintain  a  bill  in  equity  against  such  heirs,  to  reimburse 
him  or  his  estate  for  the  sum  so  paid,  although  no  refunding  bond  was 
taken. 

5.  Heirs — extent  of  liability  for  ancestor's  debts.  The  extent  of  the  lia- 
bility of  heirs  at  law  of  a  deceased  person,  for  a  debt  of  their  ancestor,  both 
at  law  and  in  equity,  is  to  the  full  amount  of  what  came  to  them  by  descent, 
and  a  decree  against  them  should  not  be  several,  but  joint,  requiring  each  to 
pay  pro  rata. 
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Appeal  from  the  Circuit  Court  of  Cumberland  county;  the 
Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  H.  B.  Dectus,  Mr.  O.  B.  Ficklin,  and  Mr.  W.  H.  Mc- 
Donald, for  the  appellants. 

Mr.  J.  W.  Wilkin,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  exhibited  in  the  circuit  court  of 
Cumberland  county,  by  Joseph  E.  Stanford  and  Michael  Shull, 
executors  of  the  last  will  and  testament  of  James  E.  Stanford, 
deceased,  complainants,  and  against  Albert  Cutright  and 
others,  heirs  at  law  of  John  Cutright,  deceased,  defendants. 

It  appears  that  James  E.  Stanford  was  the  administrator  on 
the  estate  of  John  Cutright,  deceased,  who  died  in  1860;  that 
one  Edward  A.  Fox  presented  a  claim  before  the  probate  court, 
which  was  allowed,  against  the  estate  of  the  intestate,  Cutright, 
on  September  30,  1863;  that  without  any  knowledge  on  the 
part  of  the  administrator,  of  the  allowance  of  this  claim,  it 
not  having  been  presented  until  more  than  two  years  had 
elapsed  after  the  grant  of  the  letters  of  administration,  the 
administrator  paid  out  all  the  moneys  in  his  hands  in  payment 
of  debts  proved  against  the  estate  within  the  "two  years,"  leav- 
ing a  balance  in  his  hands  for  distribution  among  the  heirs  at 
law  of  his  intestate,  the  sum  of  eighteen  hundred  and  sixty- 
nine  dollars  and  forty-six  cents,  which  was  duly  paid  over  to 
the  heirs  at  law,  being  the  sum  of  three  hundred  and  eleven 
dollars  and  fifty-seven  cents  to  each  one  of  them;  which  act- 
ings and  doings  were  duly  presented  to  the  probate  court  by 
the  administrator  on  rendering  his  final  account,  and  the  same 
were  approved  by  the  court,  and  he  finally  discharged  from  all 
duties  and  liabilities  on  account  of  his  said  administration. 

It  appears  the  personal  estate  of  Cutright  was  amply  suffi- 
cient to  pay  all  the  claims  against  it,  this  claim  of  Fox  in- 
cluded. 

It  further  appears,  that  the  origin  of  this  claim,  now  the 
16— 81  st  III. 
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subject  of  controversy,  was  a  judgment  obtained  by  Fox  against 
the  Atlantic  and  Mississippi  Railroad  Company,  in  the  circuit 
court  of  Madison  county,  in  this  State,  in  1856.  Fox,  becom- 
ing a  non-resident,  brought  an  action  in  the  federal  court 
against  Stanford,  administrator,  in  the  year  1863,  claiming 
that  his  intestate  was  a  stockholder  in  this  railroad  company 
and  liable  therefor,  wherein  a  judgment  by  default  was  ren- 
dered against  the  administrator,  which  not  being  paid,  Fox, 
in  1868,  commenced  an  action  in  the  Coles  circuit  court  against 
the  administrator,  on  his  bond  as  such,  and  a  judgment  recov- 
ered against  him  for  failure,  so  far  as  this  record  shows,  to  pay 
this  claim  of  Fox. 

This  judgment,  with  the  costs,  was  paid  by  the  administra- 
tor, and  now  his  executors  seek  by  this  bill  a  decree  to  compel 
the  heirs  at  law  to  reimburse  the  estate  they  represent. 

Answers  were  duly  filed  and  the  cause  heard,  resulting  in  a 
decree  as  prayed.     The  defendants  appeal. 

It  is  conceded  the  liability  of  appellants,  if  any  exists, 
grows  out  of  the  fact,  that  John  Outright,  the  ancestor  of  de- 
fendants, was,  in  his  lifetime,  a  stockholder  in  the  Atlantic 
and  Mississippi  Railroad  Company  to  the  amount  of  eight 
hundred  and  twenty-eight  dollars  and  seventy-five  cents,  at 
the  time  Fox  recovered  the  judgment  in  the  Madison  circuit 
court,  to  which  proceedings  Outright  was  not  a  party. 

The  statute  making  a  stockholder  in  such  company  liable  is 
as  follows:  All  the  stockholders  of  any  such  company  that 
shall  hereafter  be  incorporated  under  this  act,  shall  be  sever- 
ally individually  liable  to  the  creditors  of  such  company,  to  an 
amount  equal  to  the  amount  of  stock  held  by  them,  respect- 
ively, for  all  debts  and  contracts  made  by  such  company,  until 
the  whole  amount  of  the  capital  stock  paid  and  limited  by 
the  company,  in  manner  aforesaid,  shall  have  been  paid  in, 
and  a  certificate  thereof  made  and  recorded,  as  provided  in 
the  following  section;  and  shall  be  jointly  and  severally  liable 
for  all  debts  that  may  be  due  and  owing  to  all  their  laborers, 
servants  and  apprentices,  for  services  performed  for  such  cor- 
poration, but  not  be  liable  to  an  action  therefor  before  an  exe- 
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cution  shall  be  returned,  unsatisfied  in  whole  or  in  part,  against 
the  corporation;  and  then  the  amount  due  on  said  execution 
shall  be  the  amount  recoverable,  with  costs,  against  said  stock- 
holders.    Sess.  Laws  1849,  §  14,  page  21. 

It  does  not  appear  in  what  way  Fox  became  a  creditor  of 
this  railroad  company,  and  by  the  statute  quoted  a  stockholder 
is  only  conditionally  liable.  If  the  claim  is  owing  by  the  rail- 
road company  for  services  performed  for  such  corporation,  a 
stockholder  is  not  liable  to  an  action  therefor  until  an  execution 
shall  be  returned  unsatisfied  in  wmole  or  in  part,  against  the 
corporation,  and  then  the  amount  due  on  said  execution  shall 
be  the  amount  recoverable,  with  costs,  against  the  stockholder. 

The  administrator,  defendant  in  the  suit  in  the  federal  court, 
suffered  judgment  to  go  against  him  by  default,  when,  for 
aught  that  appears,  had  he  pleaded,  it  is  claimed  he  might 
have  shown  no  execution  had  issued  against  the  company  on 
Fox's  judgment,  and,  consequently,  the  extent  of  the  liability 
of  the  stockholder  could  not  be  known.  The  default  admitted 
all  the  facts  properly  pleaded  in  the  declaration,  and  we  must 
presume  they  were  sufficient  to  justify  that  court  in  pronoun- 
cing the  judgment  it  rendered.  All  the  facts  necessary  to 
establish  a  cause  of  action  against  the  estate  of  Outright,  must 
have  appeared  to  the  court  before  a  judgment  could  be  ren- 
dered, and  we  must  presume  they  did  so  appear.  And  of  these 
facts  the  administrator  may  have  been  fully  cognizant,  and 
fully  advised  he  could  make  no  successful  defense  to  the  action. 
Hence,  there  was  no  propriety  in  expending  the  means  of  the 
estate  in  an  unnecessary  defense. 

This  is  the  claim  allowed  by  the  probate  court  of  the  county, 
against  which  nothing  could  be  averred,  and  was  prima  facie 
a  valid  claim  against  the  estate.  Appellants  did  not  show,  or 
offer  to  show,  the  claim  was  unjust  and  unfounded,  and  that 
their  ancestor  was  not  liable.  The  legal  presumption  is,  he 
was  liable,  and  his  estate  bound  to  satisfy  the  claim. 

There  can  be  nothing  in  the  suggestion  of  appellants,  that 
the  neglect  of  the  administrator  to  pay  this  claim  out  of  the 
assets,  after  the  same  was  probated,  was  with  the  intent  and 
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purpose  of  injuring  appellants,  for  the  balance  of  the  money 
in  his  hands,  after  paying  all  claims  of  which  he  had  knowl- 
edge, was  paid  over  to  the  heirs.  For  this  payment  to  them 
the  administrator  might  have  required  their  bond  and  security 
to  refund  their  due  proportions  of  any  debt  which  might  there- 
after be  established  against  the  estate.  This  he  did  not  do, 
but,  unaware  of  the  existence  of  any  claim,  he  paid  the  bal- 
ance to  appellants. 

Since  then  this  claim  has  been  established,  which  the  admin- 
istrator has  been  compelled  to  pay  under  a  judgment  of  a  com- 
petent court,  and  his  executors  now  ask  the  aid  of  a  court  of 
equity  to  compel  the  heirs  at  law  to  reimburse  the  estate  of 
their  testator. 

It  is  shown  by  the  bill  and  proofs  that  a  large  amount  of 
real  estate  not  inventoried  by  the  administrator  of  Outright, 
has  descended  to  appellants  as  his  heirs  at  law,  and  which  is 
subject  to  this  claim  of  the  executors  of  that  administrator 
which  he  was  compelled  to  pay.  The  extent  of  their  liability, 
both  at  law  and  in  equity,  is  to  the  full  amount  which  came  to 
them  by  descent.  Ryan  v.  Jones,  Exr.  et  al.  15  111.  1;  Van- 
meter's  Heirs  v.  Love's  Heirs,  33  ib.  260.  In  the  case  last  cited 
it  was  held,  where  several  defendants  in  chancery  are  found  to 
be  liable  for  the  debts  of  their  ancestor,  the  decree  should  not 
be  against  them  severally,  but  jointly,  for  the  whole  amount. 
The  decree  was  entered  for  the  sum  of  two  thousand  two  hun- 
dred and  thirty-six  dollars,  to  be  paid  by  the  defendants  pro 
rata,  and  the  costs,  within  ninety  days,  in  default  of  which 
payment  the  master  in  chancery  was  ordered  to  sell  the  lands 
belonging  to  John  Cutright's  estate,  or  so  much  thereof  as 
might  be  necessary  to  pay  that  sum  and  all  costs  and  charges. 
The  details  of  the  sale  are  all  set  forth  in  the  decree  and  no 
objection  appears  to  them. 

It  was  held,  in  the  case  of  Vanmeter's  Heirs  v.  Love's 
Heirs,  supra,  that,  although  the  decree  must  be  joint  against 
the  heirs,  no  one  of  them  must  be  made  liable  beyond  the 
amount  which  may  have  come  to  him  by  descent. 

We  think  this  decree  conforms,  substantially,  to  the  judg- 
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ment  in  that  case.  They  are  required  to  pay  a  debt  existing 
against  the  estate,  jpro  rata,  that  is,  according  to  the  amount 
each  heir  may  have  received  from  his  ancestor.  By  con- 
tributing to  make  up  the  gross  sum,  according  to  their  re- 
spective interests,  they  can  save  the  land  from  sale,  and  thus 
enjoy  all  their  rights  and  interest  in  the  same. 

We  find  no  substantial  objection  to  the  decree,  and  affirm 

the  same. 

Decree  affirmed. 

Mr.  Justice  Scholfield,  having  been  of  counsel  in  this  case, 
took  no  part  in  the  decision. 


Toledo,  Wabash  and  Western  Railway  Company 

v. 
Julia  A.  Brooks,  Admx.  etc. 

1.  Instruction — as  to  weight  of  evidence.  In  case  of  a  conflict  of  evi- 
dence as  to  a  particular  fact,  it  is  error  for  the  court,  in  an  instruction,  to 
say  to  the  jury  which  is  the  better  evidence  on  the  question,  except  in  case 
of  records,  writings  and  other  evidence,  which  is,  in  its  nature,  conclusive, 
or  can  not  be  contradicted. 

2.  Thus,  on  a  question  of  marriage,  an  instruction  to  the  jury  that  the 
testimony  of  the  plaintiff  to  the  fact  of  her  marriage  is  better  evidence  bear- 
ing on  the  question  than  the  alleged  fact  that  there  is  no  record  at  the 
proper  place  of  such  alleged  marriage,  is  erroneous,  as  invading  the  pro- 
vince of  the  jury  to  weigh  the  evidence  and  pass  upon  its  weight. 

3.  Death — when  party  suing  is  not  the  wife  of  the  deceased.  Where  a 
party  suing  to  recover  damages  for  wrongfully  causing  the  death  of  another, 
claims  to  have  been  his  wife  at  the  time  of  the  death,  and  there  is  no  ques- 
tion as  to  the  deceased  having  any  other  wife,  the  fact  of  the  plaintiff's 
marriage  with  the  deceased  is  material.  Where  the  suit  is  brought  by  the 
personal  representative,  and  two  claim  as  widow,  and  the  marriage  to  one 
or  the  other  is  not  disputed,  then  the  question  of  the  marriage  is  not  mate- 
rial, as  the  court,  in  ordering  a  distribution,  must  determine  who  is  entitled 
to  the  damages  recovered. 
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4.  Law  and  pact — marriage.  The  question  whether  persons  are  mar- 
ried  is  one  of  fact  and  not  one  of  supposition,  and,  therefore,  an  instruction 
based  upon  the  fact  that  a  certificate  of  marriage  was  neglected  to  be  filed, 
without  showing  a  marriage  or  the  existence  of  such  certificate,  is  errone- 
ous. 

5.  Railroad — liability  for  injury  to  person  wrongfully  on  its  train.  If 
a  person  stealthily,  and  without  the  knowledge  of  any  of  the  employees  of  a 
railway  company,  gets  upon  a  train  and  secretes  himself,  for  the  purpose  of 
passing  from  one  place  to  another,  no  recovery  can  be  had  from  the  company 
for  any  personal  injury  he  may  sustain. 

6.  Same — liability  for  injury  to  one  fraudulently  on  train  without  pay- 
ing fr-"e.  !N"o  recovery  can  be  had  of  a  railway  company  for  a  personal 
injury  to  a  passenger  on  its  train  of  cars,  or  for  his  death,  caused  by  mere 
negligence,  when  he  knowingly  and  fraudulently  induces  the  conductor  to 
disregard  his  duty  and  defraud  the  company  out  of  the  amount  of  his  fare 
for  his  own  profit. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  J.  C.  Allen,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Julia  A.  Brooks,  adminis- 
tratrix of  the  estate  of  William  H.  Brooks,  deceased,  against 
the  Toledo,  Wabash  and  Western  Railway  Company,  to  recover 
damages  for  causing  the  death  of  plaintiff's  husband  and  in- 
testate, through  negligence.  A  trial  was  had,  resulting  in  a 
verdict  and  judgment  in  favor  of  plaintiff,  for  $3166. 

Messrs.  Hat,  Greene  &  Littler,  for  the  plaintiff  in  error. 

Messrs.  Cunningham  &  Webber,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

In  this  case  the  record  discloses  a  conflict  of  evidence  whether 
defendant  in  error  was  married  to  deceased  in  his  lifetime. 
She  testified  she  had  been  and  was  his  wife  at  the  time  of  his 
decease.  It  is  claimed  that  she  made  contradictory  statements 
as  to  when  the  marriage  occurred  and  the  place  of  its  celebra- 
tion; also,  that  the  marriage  register  at  Detroit,  Michigan, 
where  she  located  its  ratification,  showed  no  such  marriage, 
nor  could  the  minister  who  she  says  performed  the  ceremony 
be  found,  nor  could  persons  be  found  in  the  city  who  knew 
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him  or  had  heard  of  his  residence  there,  at  any  time.  The 
evidence  tends  to  show  that  deceased  lived  with,  and  on  the 
journey  in  which  he  was  killed,  recognized  defendant  in  error 
as  his  wife.  He  so  called  her  when  conversing  with  the  con- 
ductor and  brakeman,  before  entering  the  train,  and  at  the 
instant  of  the  collision  she  exclaimed:  "My  God,  my  hus- 
band." 

In  this  conflict  of  evidence  it  was  highly  essential  to  the 
rights  of  the  parties  that  the  jury  should  have  been  fairly  and 
accurately  instructed,  but  the  court  gave  this  instruction: 

"The  court  instructs  the  jury,  that  the  testimony  of  the 
plaintiff  in  this  case  to  the  alleged  fact  of  her  marriage  is  bet- 
ter evidence,  bearing  on  the  question  of  marriage,  than  the 
alleged  fact  that  there  is  no  record  in  Detroit  of  such  alleged 
marriage." 

Now,  this  instruction  was  manifestly  wrong,  and  highly  cal- 
culated to  mislead  the  jury.  The  court,  on  the  trial  of  a  cause, 
is  required  to  admit  all  legitimate  evidence  tending  to  prove 
the  issue,  and  it  is  improper  to  admit  immaterial  testimony. 
The  jury  are  the  sole  judges  of  the  weight  of  evidence,  when 
thus  admitted.  It  is,  as  all  know,  the  province  of  the  jury  to 
weigh  and  consider  all  the  testimony  before  them,  and  de- 
termine its  value,  and  to  act  upon  their  convictions  as  to  what 
part  is  better  than  another.  It  is  true,  when  the  judge  acts  as 
a  jury  in  finding  the  facts,  or  on  a  motion  for  a  new  trial  be- 
cause the  finding  is  against  the  evidence,  it  then,  and  not  till 
then,  becomes  the  duty  of  the  judge  to  weigh  and  determine 
its  value,  otherwise  he  could  not  properly  discharge  the  func- 
tions of  his  office. 

In  this  case,  on  the  contrary,  the  court  invaded  the  province 
of  the  jury  in  telling  them  which  was  the  better  evidence  on 
this  question.  It  should  have  been  left  to  the  jury  to  deter- 
mine that  for  themselves.  If  the  court  were  to  instruct  the  jury 
that  plaintiff's  evidence  was  better  than  the  defendant's,  or  the 
converse,  we  presume  all  would  say  that  it  would  amount  to 
an  instruction  to  find  in  favor  of  the  better  evidence,  and  thus 
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take  the  whole  case  from  the  consideration  of  the  jury.  It  is 
not  error  for  the  court  to  thus  instruct  in  case  of  records,  writ- 
ings, or  other  evidence  which  is,  in  its  nature,  conclusive,  or 
can  not  be  contradicted.  Circumstantial  evidence  may  be, 
and  frequently  is,  more  satisfactory  than  the  direct  and  positive 
statements  of  a  witness  who  is  of  doubtful  veracity,  limited 
information  as  to  the  matter  testified  about,  or  who  is  evidently 
biased.  Hence,  the  proposition  contained  in  this  instruction, 
as  a  rule  of  evidence,  is  by  no  means  true.  The  court  could 
not  properly  assert,  as  a  rule  of  law,  which  was  the  better  evi- 
dence. The  giving  of  this  instruction  was  manifest  error,  that 
may  have  been  highly  prejudicial  to  plaintiff  in  error,  and 
should  not  have  been  given. 

If  it  be  urged  that  the  question  whether  defendant  in  error 
was,  or  not,  the  wife  of  deceased  is  immaterial,  the  reply  is, 
that  she  sues  alone  for  her  own  benefit,  and  there  is  no  contest 
as  to  whether  there  is  another  person  who  was  in  fact  and  in 
law  his  wife.  If  the  contest  were  whether  another  woman 
was  the  wife  of  Brooks  at  the  time  of  his  death,  then  any  re- 
covery which  might  be  had  would  be  paid  to  the  person  legally 
entitled  to  it.  See  Co  riant  v.  Griffin,  48  111.  410.  In  that 
case  it  was  claimed  that  there  was  a  former  and  lawful  wife 
living,  and,  if  any  one,  she  was  entitled  to  sue;  but  it  was 
held  immaterial,  as  the  probate  court  would  have  the  issue  as 
to  which  was  the  lawful  wife  determined  on  distribution  of  the 
fund,  whilst  here  there  is  no  claim  that  there  is  another  who 
is  the  lawful  widow,  nor  does  it  appear  that  there  are  others 
who  can  claim  to  be  entitled  to  share  in  the  distribution.  So 
far  as  the  record  discloses,  any  recovery  that  might  be  had 
would  alone  go  to  defendant  in  error,  and  if  she  was  not  mar- 
ried to  deceased  she  has  no  right  to  recover.  In  this  consists 
the  broad  distinction  between  this  and  Conantfs  case. 

It  is  urged  that  the  court  below  erred  in  giving  the  fifth 
instruction  for  defendant  in  error.  It  seems  rather,  in  some  of 
its  parts,  to  lack  evidence  upon  which  to  base  it.  We  find  no 
evidence  that  Fletcher  neglected  to  file  the  certificate  of  mar- 
riage.    The  controversy  was,  whether  there  was  a  marriage. 
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If  there  was  no  marriage  there  would  be  no  certificate.  To 
infer  there  had  been  a  certificate,  it  should  first  be  established 
that  there  had  been  a  marriage.  Had  that  been  conceded  or 
proved,  and  no  certificate  or  registry  of  the  same  could  be 
found,  then  it  might  be  presumed  that  the  minister  had  neg- 
lected his  duty  in  making  or  filing  a  certificate.  The  question 
of  whether  persons  are  married,  is  one  of  fact  and  not  of  mere 
supposition,  as  the  last  clause  of  this  instruction  asserts. 

It  is  urged  that  the  court  erred  in  refusing  to  give  the  ninth 
or  some  one  of  the  other  instructions  asked  by  plaintiff  in  error, 
but  refused  by  the  court.  That  instruction  asserts,  that  if 
deceased  knew  that  the  regulations  of  the  company  prohibited 
persons  from  traveling  on  the  road  without  a  ticket  or  the  pay- 
ment of  fare,  and  if,  after  being  so  informed,  he  went  on  the 
train,  and  by  arrangement  with  the  conductor  was  traveling 
without  a  ticket  or  paying  his  fare,  deceased,  in  such  case, 
would  not  be  a  passenger,  and  the  company  would  not  be 
liable  for  the  negligence  of  their  officers.  In  some  form,  all 
these  refused  instructions  present  this  question. 

Defendant  in  error  insists  that  this  case  is  governed  by  that 
of  The  Ohio  and  Mississippi  Railroad  Co.  v.  Muhling,  30 
111.  9.  In  that  case  the  passenger  had  been  in  the  employ- 
ment of  the  road,  and  was  neither  prohibited  from  getting  on 
the  train,  or  informed  that  it  was  against  the  rules  for  him  to 
do  so  without  a  ticket  or  the  payment  of  fare.  Again,  the 
company,  in  that  case,  seems  to  have  owed  the  plaintiff  for 
labor,  which  would  have  enabled  them  to  deduct  the  amount 
of  fare  from  the  amount  owing  him.  It  was  there  said,  that 
if  a  person  was  lawfully  on  the  train,  and  injuries  ensued  from 
the  negligence  of  the  employees  of  the  company,  the  passenger 
thus  injured  might  recover. 

On  the  part  of  plaintiff  in  error  it  is  urged,  that  railroad 
companies,  being  liable  for  the  want  of  care  of  their  officers 
by  which  passengers  suffer  injury,  must  have  the  power  to 
make  all  reasonable  regulations  for  the  government  of  their 
employees,  and  the  power  to  enforce  them ;  that  it  is  a  reason- 
able regulation  which  prohibits  persons  from  traveling  upon 
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their  roads  without  purchasing  a  ticket  or  paying  fare;  that  a 
person  going  on  their  road  in  known  violation  of  such  a  rule, 
and  by  inducing  the  conductor  to  violate  it,  is  not  lawfully  on 
the  road,  and  the  company  should  not  be  held  responsible  for 
an  injury  received  by  such  person ;  that  where  a  person  actively 
participates  in  the  violation  of  such  a  rule  intentionally  and 
knowingly,  he  does  not  occupy  the  same  relation  to  the  road 
as  had  he  not  known  of  the  rule  or  not  done  any  act  to  induce 
its  violation. 

It  is  manifest  that  if  a  person  were  stealthily,  and  wholly 
without  the  knowledge  of  any  of  the  employees  of  the  company, 
to  get  upon  a  train  and  secrete  himself,  for  the  purpose  of  pass- 
ing from  one  place  to  another,  he  could  not  recover  if  injured. 
In  such  a  case  his  wrongful  act  would  bar  him  from  all  right 
to  compensation.  Then,  does  the  act  of  the  person  who  know- 
ingly induces  the  conductor  to  violate  a  rule  of  the  company, 
and  prevails  upon  him  to  disregard  his  obligations  to  fidelity 
to  his  employer,  to  accomplish  the  same  purpose,  occupy  a  dif- 
ferent position,  or  is  he  entitled  to  any  more  rights?  He 
thereby  combines  with  the  conductor  to  wrong  and  defraud 
his  employer  out  of  the  amount  of  his  fare,  and  for  his  own 
profit.  In  this  case  the  evidence  tends  strongly  to  show  that 
both  defendant  in  error  and  her  husband  had  money  more  than 
sufficient  to  pay  their  fare  to  Danville,  and  a  considerable  dis- 
tance beyond  that  place.  If  this  be  true,  and  defendant  in 
error  swears  they  had,  then  they  were  engaged  in  a  deliberate 
fraud  on  the  company,  no  less  than  by  false  representations  to 
obtain  their  passage  free  from  Decatur  to  Danville,  and  thus 
defraud  the  company  out  of  the  sum  required  to  pay  their  fare. 
In  this  there  is  a  broad  distinction  from  Muhling's  case,  as  in 
that  case  there  was  no  pretense  of  fraud  or  wrong  on  his  part. 
The  court  below  should  have  given  some  one  of  the  defendant's 
instructions  which  announced  the  view  here  expressed. 

The  evidence  is  not  of  the  character  to  convince  us  that  the 
judgment  should  stand,  notwithstanding  the  erroneous  instruc- 
tions given  or  the  refusal  to  give  proper  instructions.     We 
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have  no  doubt  that  the  erroneous  instructions  given  misled 
the  jury  in  finding  their  verdict. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Angelo 

v. 
Saeah  Angelo. 

1.  Divorce — case  on  facts  showing  adultery.  In  this  case  facts  are  stated 
strongly  tending  to  show  adultery  on  the  part  of  the  wife,  and  which,  in  the 
opinion  of  this  court,  entitled  the  husband  to  a  new  trial,  the  jury  having 
found  against  the  charge. 

2.  Husband  and  wife — separate  maintenance.  Where  the  wife  leaves 
her  husband  without  sufficient  cause,  she  will  not  be  entitled  to  a  decree  for 
a  separate  maintenance. 

3.  Where  the  only  cause  for  the  wife's  desertion  was,  the  husband  saying 
he  had  been  deceived  by  her,  and  that  she  was  not  a  virtuous  woman,  the 
proof  going  to  show  he  was  right  in  his  conjecture,  but  otherwise  he  had 
always  treated  her  kindly,  and  he  had  tried  to  induce  her  to  come  back,  it 
was  held,  the  wife  was  not  entitled  to  a  separate  maintenance. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Ketcham  &  Taylor,  for  the  appellant. 

Messrs.  Dummer  &  Brown,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  commenced  February  4,  1874,  by  original 
bill,  by  the  appellant,  John  Angelo,  against  Sarah  Angelo,  the 
appellee,  for  a  divorce,  on  the  ground  of  adultery  and  an  at- 
tempt to  cause  his  death  by  poison. 

Afterward,  the  defendant  filed  her  cross-bill  on  the  ground 
that  complainant  had  caused  her,  by  his  wrongful  conduct,  to  de- 
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sert  him,  praying  that  she  might  be  permitted  to  live  separate 
and  apart  from  him,  and  he  be  required  to  make  provision  for 
her  support  and  maintenance. 

The  issue  of  adultery  on  the  original  bill  was  tried  by  a  jury 
and  found  in  favor  of  the  defendant,  that  of  poisoning  having 
been  excluded  by  the  court;  and  a  motion  for  a  new  trial 
having  been  overruled,  the  original  bill  was  dismissed  by  de- 
cree of  court.  At  a  subsequent  term,  the  issue  on  the  cross- 
bill was  tried  by  the  court,  and  a  decree  rendered  allowing 
appellee  to  live  separate  and  apart  from  her  husband,,  with  a 
separate  maintenance  of  $150  per  annum,  payable  quarter- 
yearly. 

The  complainant,  John  Angelo,  took  this  appeal. 

The  marriage  took  place  on  Wednesday,  January  14th, 
1874,  appellant  being  then  seventy-four  years  of  age  and  blind. 
He  was  a  farmer,  residing  six  miles  from  Jacksonville,  upon  a 
farm,  with  three  children,  a  boy  about  seven  years  of  age,  and 
two  daughters,  one  about  seventeen,  the  younger  about  fifteen, 
who  composed  his  family.  After  the  marriage,  upon  the  same 
day,  the  parties  went  to  appellant's  home.  On  Thursday  of 
the  following  week,  appellee  left  appellant's  house,  and  never 
afterward  returned,  refusing  to  do  so. 

The  evidence  shows  that,  some  two  weeks  previous  to  the 
marriage,  appellant,  when,  one  day,  being  present  with  a  load 
of  wood  which  he  had  caused  to  be  hauled  to  town,  at  the 
house  of  one  Sinnett,  made  some  remark  to  the  woman  to 
whom  the  sale  of  the  wood  was  made,  indicating  that  he 
wanted  a  housekeeper.  On  the  12th  day  of  January,  1874,  he 
received,  through  the  postomce,  a  letter  from  the  sister  of  the 
woman  to  whom  he  made  the  remark  about  a  housekeeper. 
The  letter  appears  to  have  been  destroyed.  John  McManus, 
whom  appellant  got  to  read  the  letter  to  him,  testifies  that  the 
letter,  as  near  as  he  could  repeat  and  reproduce  it,  was  as  fol- 
lows: 

"Through  the  information  of  Mrs.  Sinnett,  I  understand 
you  want  a  housekeeper,  and  I  recommend  myself  as  a  good 
wife  for  a  farmer.     By  calling  at  Mrs.  Sinnett's  and  having  a 
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little  talk,  we  can  make  all  right.  I  am  twenty-four  years  old. 
You  can  call  where  you  left  the  hickory  wood. 

(Signed)  Sarah  Hauger." 

On  the  next  day,  appellant,  accompanied  by  John  McManus, 
his  grandson,  twenty-four  years  of  age,  repaired  to  the  house 
of  Sinnett,  inquired  for  and  met  there  the  writer  of  the  letter. 
An  interview  was  had,  McManus  being  present,  and  after  some 
preliminaries — among  them  she  inquiring  and  he  informing  her 
in  regard  to  his  property;  that  he  had  235  acres  of  land,  a  brick 
house  that  cost  $5000,  and  that  his  widow  would  get  about 
$7000 — a  matrimonial  engagement  was  contracted  between 
them,  and  10  o'clock  the  next  morning  was  fixed  for  the  solemni- 
zation of  the  nuptials.  They  were  accordingly,  on  the  morning  of 
the  following  day,  joined  in  marriage.  They  went  out  to  appel- 
lant's home  in  a  carriage,  McManus  driving.  On  the  way, 
McManus  and  the  bride  engage  in  sportive  chat.  He  rallies 
her  upon  the  subject  of  her  not  wedding,  a  younger  companion, 
which  provokes  from  her  the  inquiry,  whom  she  could  have  got, 
whereto  he  responds,  his  own  self,  had  he  only  have  known  her 
before.  After  the  arrival  at  appellant's  house,  McManus  and 
appellee  were  out  together,  alone,  in  the  yard,  that  afternoon. 
He  stayed  in  the  house  that  night.  The  next  morning  appel- 
lant rose  early,  and,  some  time  afterward,  McManus  testifies 
that  he  went  up  stairs  into  the  sleeping  room  of  appellee,  and 
there  had  sexual  intercourse  with  her.  There  is  the  corrobor- 
ative evidence  of  one  of  the  daughters,  that  McManus  and 
appellee  were  in  the  room  together.  They  were  seen  talking 
together  in  the  yard  that  morning,  before  McManus  left.  He 
went  away  about  10  o'clock  that  morning. 

Two  subsequent  letters  from  appellee  to  McManus  were  in 
evidence.  One,  dated  February  22,1874,  reads:  "Your  much 
welcome  letter,  dated  the  15th,  was  received  last  Friday,  and 
read  with  much  pleasure.  #        *         *         Well,  Johnny, 

you  say  you  will  be  my  friend.  I  hope  you  will  be  a  friend  to 
me,  and  if  I  should  need  your  assistance  in  any  respect,  I  shall 
call  on  you.  You  say  that  you  had  heard  that  I  had  left  the 
old  man,  but  had  not  heard  the  cause;  no  doubt  you  have 
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heard  more  by  this  time,  so  I  shall  not  relate  to  yon  the  case, 
as  yon  will  know  it  all  very  soon  at  any  rate,  so  I  will  close  for 
this  time,  hoping  to  hear  from  yon  at  your  convenience. 

From  friend 

Sarah  Angelo." 

The  other  was  dated  April  13th,  1874,  saying  his  much  wel- 
come letter  dated  March  10  was  read  with  much  pleasure,  and 
hopes  this  may  find  him  enjoying  himself  "splendid."  *  *  f 
"  Well,  Johnny,  I  will  tell  you  that  I  have  not  seen  the  old 
man  lately,  and,  more  than  that,  do  not  desire  to  see  hjui,"  etc. 

David  Prince  testified  that  he  was  appellant's  family  physi- 
cian many  years  ago,  and  of  late  had  been,  off  and  on ;  that 
appellant,  about  a  year  ago,  (witness  testifying  at  May  term, 
1875,)  called  on  him  to  treat  appellant  for  syphilis,  with  which 
he  was  then  affected;  had  never  treated  him  before  or  since 
for  the  same  disease;  that  the  disease  could  not  have  been  of 
longer  standing  than  twelve  weeks.  Appellant  testifies  the 
disease  was  contracted  from  appellee,  and  no  one  else;  and 
there  is  some  corroborative  evidence  in  admissions  testified  to, 
of  appellee.  There  is  some  evidence  in  the  case  which,  it  is 
insisted,  tends  to  the  contrary,  but  we  do  not  deem  it  neces- 
sary, for  the  present  purpose,  to  review  it. 

There  were  facts  and  circumstances  introduced  in  evidence 
which  tended  to  show  an  attempt  on  the  part  of  appellee  to 
cause  the  death  of  appellant  by  poison — by  the  introduction 
of  it  into  coffee  which  appellee  prepared  for  the  separate  use 
of  appellant,  while  providing  different  coffee  for  the  rest  of 
the  family.  This  would  be  a  fact,  if  proved,  lending  confirma- 
tion in  support  of  the  charge  of  adultery,  and  of  the  evidence 
as  to  its  commission. 

The  charge  of  adultery  is  met  by  the  denial  of  appellee,  but, 
upon  a  careful  consideration  of  all  the  testimony,  we  are  led 
to  the  conclusion  that  the  clear  preponderance  of  the  evidence 
is  on  the  side  of  the  complainant  in  the  original  bill,  and  are 
of  opinion  that  a  new  trial  should  have  been  granted. 

We  see  no  sufficient  reason  to  justify  appellee  in  leaving  her 
husband  as  she  did.     !No  more  cause  for  it  appears  from  the 
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proof  than  appellee's  statement  that  appellant  said  he  had  been 
deceived  by  her,  and  that  she  was  not  a  virtuous  woman.  The 
evidence  was,  that  she  had  been  kindly  treated,  and  she  her- 
self acknowledged  the  same  after  she  had  left. 

Shortly  after  her  leaving,  appellant  made  two  successive 
applications  to  her,  to  try  to  induce  her  to  return,  but  she  per- 
emptorily refused  to  do  so. 

The  decree  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Decree  reversed. 


The  Town  of  Old  Town 

v. 

William  H.  Dooley. 

1.  Highway — rights  of  land  owner  as  to  easement.  By  the  location  of  a 
highway  over  a  party's  land,  the  public  acquire  only  an  easement,  with  the 
rights  incident  thereto,  while  he  retains  the  fee  simple  in  the  land  taken, 
and  the  exclusive  ownership  of  everything  connected  with  the  soil  for  every 
purpose  not  incompatible  with  the  public  right  of  way,  and  he  may  make 
any  use  of  the  land  to  which  it  can  be  applied,  and  all  profits  which  can  be 
derived  from  it,  consistently  with  the  enjoyment  of  the  easement. 

2.  Same — does  not  give  right  to  use  spring.  The  right  of  way  existing 
in  the  public  over  land  as  a  highway,  is  only  a  right  of  passage,  and  not  a 
right  to  get  water  either  in  streams  or  springs  on  the  soil  of  the  land-owner. 
A  spring  in  a  public  road  is  not  a  part  of  the  highway,  and  its  use  is  not  an 
incident  to  the  use  of  the  same. 

3.  Same — consent  to  join  fence  to  bridge,  need  not  be  in  writing.  The 
statute  giving  the  owner  of  land  bordering  on  a  public  road  the  right  to 
connect  his  road  fence  on  either  or  both  banks  of  a  stream  or  body  of  water 
to  any  bridge  over  the  stream,  or  to  any  abutment,  etc.,  thereof,  upon  the 
consent  of  the  commissioners  of  highways,  except  in  certain  cases,  does  not 
require  that  a  record  shall  be  made  of  such  consent,  or  that  it  shall  be  given 
in  writing,  but  it  may  be  in  parol  only. 

4.  Same— consent  to  join  fence  to  bridge  conclusive  evidence.  The  consent 
of  the  commissioners  of  highways  for  a  land  owner  to  join  his  fence  to  a 
bridge  over  a  stream,  is  conclusive  evidence  that  such  fence  in  the  highway 
does  not  interfere  with  the  use  of  the  right  of  way  by  the  public. 
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5.  Same— fence  to  bridge,  whether  built  under  the  direction  of  road  au- 
thorities. Where  the  commissioners  of  highways,  after  fences  have  been 
built  connecting  with  a  bridge,  examine  the  same  and  are  satisfied  with 
them,  this  will  be  the  same  as  if  they  were  built  under  their  direction,  and 
answers  the  requirements  of  the  law. 

6.  Same — necessary  ford,  defined.  The  words,  necessary  ford,  in  the  pro- 
viso of  the  statute,  giving  the  right  to  connect  fences  with  a  bridge  over  a 
stream,  etc.,  do  not  mean  a  convenient  ford,  but  one  that  is  indispensable  to 
the  public  use.  If  the  bridge  affords  every  facility  for  crossing  the  stream, 
the  ford  can  not  be  called  necessary. 

7.  Commissioners  op  highways — when  acts  must  be  in  writing,  or  of 
record.  Where  the  statutes  defining  the  powers  and  prescribing  the  duties 
of  such  quasi  corporations  as  the  commissioners  of  highways,  do  not  enjoin 
that  they  shall  make  a  record  of  their  acts,  or  preserve  the  evidence  thereof 
in  writing,  they  may  lawfully  act  without  doing  so,  and  parol  evidence  of 
their  acts  in  such  cases  is  competent. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  prosecution  instituted  by  the  appellant  against  the 
appellee,  before  a  justice  of  the  peace,  for  an  alleged  obstruc- 
tion of  a  highway,  and  taken  by  appeal  to  the  circuit  court, 
where  a  trial  was  had,  resulting  in  a  judgment  for  the  de- 
fendant. 

Messrs.  Stevenson  &  Ewing,  and  Messrs.  Fifer  &  Phillips, 
for  the  appellant. 

Messrs.  Rowell  &  Hamilton,  and  Messrs.  Reeves  &  Tipton, 
for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  t'he  Court : 

The  question  here  is,  whether  appellant  is  liable  under  the 
statute  for  failing  to  remove  an  obstruction  in  a  highway  after 
due  notice  given  for  that  purpose. 

The  cause,  by  agreement  of  parties,  was  tried  by  the  court 
without  the  intervention  of  a  jury,  and  the  judgment  was  for 
appellee. 

Appellee  is  the  owner  of  the  land  on  both  sides  of  a  public 
highway,  where  it  crosses  a  stream  of  water  called  Kickapoo. 
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A  bridge  was  erected  across  the  stream,  by  appellant,  about 
three  years  prior  to  the  commencement  of  the  suit,  at  this 
point,  ample  for  the  accommodation  of  the  public.  Subse- 
quent to  the  erection  of  the  bridge,  the  commissioners  of  high- 
ways gave  appellee  permission  to  connect  his  fences  with  the 
approaches  to  the  bridge,  which  he  proceeded  to  do.  The 
failure  to  remove  these  fences  constitutes  the  gravamen  of  the 
action. 

Section  64  of  the  chapter  entitled  "Boads  and  Bridges," 
(R  L.  ^1874,  p.  922)  is  as  follows :  "And  where  any  bridge  on 
a  public  road  is  constructed  over  a  stream  or  body  of  water, 
where  the  depth  or  current  of  water,  or  the  nature  of  the  bank 
or  banks  of  such  stream  or  body  of  water  is  such  as  to  render 
a  fence  on  the  marginal  line  of  the  public  road  impracticable, 
or  very  expensive  to  construct  and  keep  in  repair,  the  owner  of 
the  land  bordering  on  the  public  road  shall  have  the  right  to 
connect  the  road  fence  on  either  or  both  banks  of  the  stream 
or  body  of  water,  to  said  bridge  or  any  pier  or  abutment 
thereof,  or  to  any  embankment  or  timber  approach  to  said 
bridge:  Provided,  that  no  necessary  ford  across  said  stream 
or  body  of  water  shall  be  permanently  obstructed  thereby: 
And,  provided,  further,  that  any  such  connecting  fence  shall 
be  constructed  by  the  consent  and  under  the  direction  of  the 
commissioners  of  highways  of  the  town  in  which  the  bridge 
may  be  located." 

^  It  appears  the  consent  obtained  by.  appellee  was  verbally 
given,  only,  and  was  from  two  of  the  commissioners  of  high- 
ways-appellee being  himself  the  third;  and  it  is  insisted  that 
the  commissioners  could  only  grant  such  consent  when  acting 
as  a  board;  and  that  no  other  than  record  evidence  thereof  is 
admissible. 

The  statute  does  not  require  that  any  record  shall  be  made 
of  such  consent,  or  that  it  shall  be  given  in  writing,  and  we 
are  therefore  of  opinion  that  it  may  be  by  parol. 

The  public  only  acquired  an  easement  in  appellee's  land  by 
the  location  of  the  highway,  with  the  rights  and   incidents 
necessary  to  its  enjoyment  as  a   highway;    and,  before  the 
17— 81st  III. 
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enactment  of  the  statute,  under  the  principles  of  the  common 
law,  he  retained  the  fee  simple  title  in  the  land  and  the  exclu- 
sive ownership  of  everything  connected  with  the  soil,  for  every 
purpose  not  incompatible  with  the  public  right  of  way.  So, 
also,  he  might  make  any  and  all  uses  of  the  land  to  which  it 
could  be  applied,  and  all  profits  which  could  be  derived  from 
it,  consistently  with  the  enjoyment  of  the  easement.  Wash- 
burn on  Easements,  pp.  159-196;  Angell  on  Highways,  sees. 
302,  303. 

It  will  thus  be  seen  the  statute  goes  but  little,  if  any,  beyond 
confirming  in  the  owner  of  the  land  and  regulating  a  right 
which  he  held  before  its  enactment.  It  says,  in  substance,  the 
assertion,  by  the  owner  of  the  land,  of  the  rights  and  privileges 
mentioned,  if  done  by  the  permission  of  the  commissioners  of 
highways,  shall  not  be  deemed  inconsistent  with  the  enjoy- 
ment of  the  right  of  way  by  the  public.  The  right  to  build 
the  fences,  speaking  accurately,  is  not  given  by  the  commis- 
sioners, but  it  is  conferred  by  law,  subject  to  the  condition  that 
it  shall  not  interfere  with  the  use  of  the  right  of  way  by  the 
public,  of  which  the  consent  of  the  commissioners,  and  the 
building  of  the  fences  under  their  direction,  is  made  conclusive 
evidence.  The  fact  that  commissioners  of  highways  are  quasi 
corporations,  does  not,  of  itself,  render  it  indispensable  that  no 
act  done  by  them  shall  be  valid  unless  a  record  thereof  be 
made. 

The  statute  has  indicated  certain  things  of  which  they  shall 
make  a  record,  and  how  it  shall  be  made;  while  other  duties 
are  imposed,  in  the  discharge  of  which  none  is  required,  and, 
obviously,  none  was  intended;  and  where,  as  in  the  present 
instance,  neither  the  Statute  of  Frauds  makes  it  indispensable 
to  the  validity  of  the  act  that  there  shall  be  a  writing,  nor  the 
statute  defining  the  powers  and  prescribing  the  duties  of  such 
quasi  corporations  enjoins  that  they  shall  make  a  record, 
or  preserve  the  evidence  in  writing,  we  are  of  opinion  they 
may  lawfully  act  without  doing  so,  and  that  parol  evidence  of 
their  acts,  will,  consequently,  in  such  cases  be  competent. 
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It  is  likewise  objected  that  the  evidence  fails  to  show  that 
the  fences  were  built  under  the  direction  of  the  commissioners 
of  highways.  The  evidence  shows  that  after  the  fences  were 
built  the  commissioners  examined  them,  and  were  satisfied 
with  them — this  they  all  swear.  This,  then,  was  all  that  would 
have  been  accomplished  had  they  been  built  under  the  imme- 
diate direction  of  the  commissioners.  The  spirit  of  the  law  is 
complied  with,  and  that  is  all  that  was  necessary. 

A  final  objection  insisted  upon  is,  that  the  evidence  shows 
a  necessary  ford  across  the  stream  is  obstructed  by  fences.  The 
word  "necessary"  is  defined  by  lexicographers  as  synonj^mous 
with  "indispensable,"  "unavoidable,"  or  "that  which  must  be." 
In  this  sense  the  evidence  clearly  fails  to  sustain  the  posi- 
tion contended  for.  The  bridge  is  described  as  being  one  of 
the  best  in  McLean  county;  and  furnishing  abundant  facilities 
for  crossing  the  stream  to  all  who  have  occasion  to  travel  the 
highway. 

But  if  we  shall  hold  it  as  meaning,  in  the  connection  it  is 
found,  "convenient"  merely,  which  we  do  not  think  is  admis- 
sible, still  the  evidence  falls  short,  in  our  estimation,  of  sus- 
taining appellant's  position. 

Before  the  present  bridge  was  built  there  was  an  old  bridge, 
by  the  side  of  which  was  a  convenient  ford,  much  used  by  the 
public.  But  the  present  bridge  occupies  the  site  of  that  ford ; 
and  the  new  one  beside  it,  and  the  one  claimed  to  be  obstructed, 
the  decided  preponderance  of  evidence  shows,  is  inconvenient, 
its  banks  being  steep  and  difficult  to  ascend  or  descend,  and 
that  it  was  only  occasionally  used  before  the  building  of  the 
fences,  by  persons  desiring  to  water  their  teams,  or  wet  the 
wheels  of  their  wagons  in  the  stream,  for  the  purpose  of  tight- 
ening the  tires,  and,  when  the  stream  was  dry,  by  persons  de- 
siring to  water  their  teams  at  a  spring  on  appellee's  land,  near 
by.  The  right  of  way  existing  in  the  public  is  a  right  of 
passage  along  the  highway,  and  not  a  right  to  get  water  either 
in  streams  or  springs,  on  the  soil  of  the  land  owners.  The 
water  is  no  part  of  the  highway,  and  its  use  is  not  an  incident 
to  the  use  of  the  highway. 
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We  entirely  concur  with  the  court  below,  both  in  its  con- 
clusions of  law  and  of  fact,  and  the  judgment  is  accordingly 

affirmed. 

Judgment  affirmed. 


Jewett  &  Boot 


Johis-  Cook. 

1.  Fraudulent  conveyance — title  of  one  derived  through.  If  a  sale  of 
goods  is  made  to  defraud  creditors,  and  is  only  colorable,  and  the  purchaser 
makes  a  pretended  sale,  which  is  not  bona  fide,  and  the  latter  purchaser  sells 
the  same  goods  to  an  attaching  creditor  of  the  original  owner,  in  payment 
of  his  debt,  taking  his  note  for  the  balance  of  the  price,  and  the  attachment 
is  dismissed,  the  goods  will  be  liable  to  attachment  by  any  other  creditor 
of  the  original  owner,  if  the  first  attaching  creditor  knew  of  the  fraudulent 
character  of  the  first  sales  under  which  he  derived  his  title.  His  purchase 
will  be  tainted  with  the  fraud,  although  he  may  have  paid  a  valuable  con- 
sideration  to  secure  his  own  debt. 

2.  Same — must  be  proved.  A  sale  of  goods  by  a  debtor,  in  the  absence 
of  proof  to  the  contrary,  will  be  presumed'  to  be  bona  fide  and  honest,  and 
it  will  also  be  presumed  that  the  price  paid  was  the  full  value  of  the  prop- 
erty. 

3.  Same — evidence  of.  The  fact  that  a  party  purchases  goods  for  $1000, 
and  soon  after  sells  them  to  another  for  $800,  though  a  circumstance  against 
the  good  faith  of  the  transaction,  is  not  sufficient  evidence  to  defeat  the  sale 
or  establish  fraud. 

4.  Same — affidavit  for  attachment  as  evidence  against  creditor  purchasing 
from  vendee.  Where  a  creditor  made  an  affidavit  for  an  attachment,  in 
which  he  alleged  that  his  debtor  had  fraudulently  sold  his  goods,  and 
attached  the  same,  but  afterwards  purchased  the  same  goods  from  a  second 
purchaser,  to  secure  his  debt,  and  gave  his  note  for  the  excess  of  the  price 
above  his  debt,  and  they  were  again  attached  by  another  creditor:  Held, 
that  the  purchaser's  affidavit,  though  evidence  against  him,  was  not  suffi- 
cient to  establish  the  fraudulent  character  of  the  sale,  as  against  him ;  but 
if  the  fraud  were  shown  otherwise,  it  would  show  he  had  notice  of.  the  fact. 

5.  Evidence — declarations  of  vendor  to  impeach  sale.  The  admissions 
and  declarations  of  the  vendor  of  goods,  and  those  of  his  wife,  made  after 
the  sale,  are  not  admissible  as  evidence  to  show  that  the  sale  was  made  to 
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defraud  his  creditors,  and  thus  impeach  the  title  of  his  vendee,  or  one  suc- 
ceeding to  his  rights  by  purchase. 

6.  Promissory  note— -possession,  evidence  of  ownership.  Where  a  per- 
son, other  than  the  paj^ee,  has  the  possession  of  a  promissory  note,  it  will 
not  be  presumed,  in  the  absence  of  proof,  that  he  came  by  it  dishonestly,  or 
did  not  pay  value  for  it,  but  the  possession  is  prima  facie  evidence  of  own- 
ership. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  L.  Eay,  and  Mr.  Gr.  W.  Gere,  for  the  appellants. 

Messrs.  Langley  &  Knight,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

The  appellants,  on  the  16th  day  of  February,  1875,  brought 
an  action  of  attachment,  in  the  circuit  court  of  Champaign 
county,  against  Wm.  M.  West,  to  recover  a  debt  of  $321.59. 
The  writ  was  levied  upon  a  stock  of  hardware  in  the  posses- 
sion of  appellee. 

Appellee  came  in  under  the  statute,  claimed  to  own  the 
property  attached,  and  interpleaded,  upon  which  issue  was 
taken.  A  trial  was  had  without  the  intervention  of  a  jury, 
which  resulted  in  a  judgment  in  favor  of  appellee  for  the 
property  attached. 

The  only  question  that  arises  upon  the  record  is,  whether 
the  finding  of  the  court  in  favor  of  appellee,  the  claimant  of 
the  property,  is  sustained  by  the  evidence. 

The  goods  in  question  originally  belonged  to  the  defendant 
in  the  attachment,  West,  who  was  in  trade  in  Tolono.  West 
sold  the  goods,  but  at  what  time  does  not  appear  from  the 
evidence,  to  a  Mrs.  Mary  Stark,  for  $1000,  and  took  her  note 
in  payment,  due  at  a  future  day.  Mrs.  Stark  took  possession 
of  the  goods  under  her  purchase. 

On  the  15th  day  of  January,  1875.  appellee,  Cook,,  sued  out 
an  attachment  against  West  for  a  debt  of  $330,  alleging  in  his 
affidavit  that  West  had  fraudulently  sold  and  conveyed  his 
property,  consisting  of  a  stock  of  hardware,  for  the  purpose 
of  hindering  and  delaying  his  creditors. 
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On  the  day  following,  the  writ  of  attachment  was  levied  on 
the  hardware  in  question,  which  was  then  in  the  possession  of 
Mrs.  Stark.  The  sheriff  took  possession  of  the  goods,  and 
retained  them  until  the  27th  day  of  January,  1875,  when  one 
Baldwin,  the  father-in-law  of  West,  as  appears  from  the  evidence, 
purchased  the  goods  of  Mrs.  Stark,  and  gave  her  in  payment 
the  note  of  $1000,  which  she  had  given  West  for  the  goods, 
$50  in  cash,  and  allowed  her  to  retain  $30  she  had  received  on 
a  sale  of  a  portion  of  the  goods. 

On  the  same  day  that  Baldwin  purchased  of  Mrs.  Stark  he 
sold  the  goods  to  Cook  for  $800— $300  in  Cook's  account 
against  West,  for  which  Cook  had  attached  the  goods,  and 
Cook's  note  for  $500,  due  in  ninety  days.  At  the  same  time 
Cook  released  his  attachment  and  took  possession  of  the  goods 
under  the  purchase,  and  retained  them  until  they  were  at- 
tached by  appellants  on  the  16th  day  of  February  following. 

If  the  sale  of  the  goods  from  West  to  Mrs.  Stark  was  only 
colorable,  and  fraudulent,  and  that  fact  was  known  to  appellee, 
and  Baldwin  was  not  a  bona  fide  purchaser,  then  appellee's 
purchase  would  be  tainted  with  fraud,  and  he  could  not  hold 
the  property  as  against  the  other  creditors  of  West,  although 
he  was  a  bona  fide  creditor  himself,  and  purchased  the  goods 
to  secure  his  own  debt.      Waggoner  v.  Cooley,  17  111.  239. 

But  this  record  fails  to  show  that  the  sale  to  Mrs.  Stark,  or 
the  subsequent  sale  to  Baldwin,  was  fraudulent. 

The  evidence  does  not  disclose  that  West  wTas  insolvent,  or 
that  he  owed  any  debts  except  the  one  to  appellants  and 
another  to  appellee,  unless  the  admissions  of  West  and  his 
wife  are  admissible,  and  we  are  aware  of  no  rule  under  which 
such  evidence  can  be  introduced  on  the  trial  of  the  issue  be- 
tween appellants  and  appellee. 

The  declarations  of  the  vendor  of  personal  property,  made 
after  he  has  transferred  the  property,  can  not  be  introduced  to 
impeach  the  title  of  the  vendee. 

The  evidence  does  not  show  what  the  goods  were  worth  when 
purchased  by  Mrs.  Stark.     She  gave  her  note  for  $1000  for  the 
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goods,  and,  in  the  absence  of  proof,  it  is  to  be  presumed  that 
was  the  full  value  of  the  goods. 

This  sale  was  followed  by  possession,  and  unless  there  was 
evidence  to  impeach  it,  it  will  be  presumed  to  have  been 
honest. 

After  she  had  acquired  the  possession  of  the  goods  under 
her  purchase,  they  were  attached  by  appellee  as  the  property 
of  West;  then  Baldwin  appears;  he  holds  the  note  of  Mrs. 
Stark,  given  for  the  goods;  how,  or  of  whom  he  obtained  it,  or 
what  he  paid  for  it,  is  not  shown.  We  can  not,  however,  pre- 
sume he  obtained  the  note  dishonestly,  without  proof,  neither 
can  it  be  presumed  he  did  not  pay  value  for,  or  did  not  own 
it;  but,  on  the  other  hand,  the  possession  of  the  note  was 
prima  facie  evidence  of  ownership. 

With  this  note  and  fifty  dollars  in  cash  he  purchased  the 
goods  of  Mrs.  Stark.  It  may  be  that  this  purchase  was  not 
made  in  good  faith,  but  the  rule  is  so  well  settled  that  fraud 
is  never  to  be  presumed,  but  must  always  be  proven,  that  the 
citation  of  authorities  to  sustain  it  is  unnecessary. 

After  he  had  acquired  title  of  Mrs.  Stark,  he  sold  the  goods 
to  appellee;  this  sale  was  accompanied  and  followed  by  pos- 
session. 

It  is,  however,  urged  that  Baldwin  purchased  for  $1000,  and 
sold  to  appellee  for  $800.  While  this  fact  might  be  a  circum- 
stance against  the  good  faith  of  the  transaction,  it  is  not 
enough  to  defeat  the  honesty  of  the  sale.  It  is  not  disputed 
that  appellee  had  an  honest  debt  of  $300  against  West,  and 
that  he  gave  this  debt  and  his  own  note  of  $500  for  the  goods. 
Nor  do  we  understand  that  it  is  claimed  that  appellee  has  been 
actuated  by  any  dishonest  purpose  or  motive  in  the  transaction, 
but  his  purpose  was  to  secure  an  honest  debt.  At  the  time 
he  made  the  purchase,  it  appears  he  had  no  knowledge  what- 
i  ever  of  the  existence  of  appellants'  debt,  or  any  other  debt, 
against  West. 

If  the  sale  from  West  to  Mrs.  Stark,  and  from  her  to  Bald- 
win, was  fraudulent,  the  fact  might  have  been  readily  estab- 
lished by  calling  these  parties  on  the  stand;  had  this  been 
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done  and  the  sales  proven  fraudulent,  then  the  affidavit  filed 
by  appellee,  upon  which  his  writ  of  attachment  issued  against 
the  property  of  West,  would  have  been  evidence  that  he  had 
notice  of  the  fraud,  but  we  are  not  prepared  to  hold  that  the 
affidavit  alone  is  enough  to  conclude  appellee  as  to  the  char- 
acter of  the  sale. 

The  fact,  alone,  that  a  creditor  files  an  affidavit,  upon  which 
an  attachment  issues,  that  the  debtor  has  fraudulently  con- 
veyed his  property,  can  not  be  regarded  proof  of  the  fraud.  It 
might  be  evidence  that  the  creditor  believed,  at  the  time,  the 
transaction  was  fraudulent,  or,  if  the  fraud  was  subsequently 
proven,  that  he  had  notice  that  the  transfer  was  fraudulent. 

We  are  not  prepared  to  say,  therefore,  that  the  judgment  of 
the  court  was  not  sustained  by  the  evidence. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Charles  T.  Hillyer 

v. 
Delta  O.  Lewis  et  al. 

Practice  in  Supreme  Court — presumption  as  to  evidence  in  chancery 
case.  In  a  chancery  case,  where  it  appears  there  was  enough  proper  evi- 
dence to  sustain  the  decree  of  the  court,  it  will  be  presumed  the  court  re- 
fused to  consider  any  improper  evidence  that  may  be  found  in  the  record. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  bill  filed  by  Hillyer  against  Delia  O.  Lewis,  John 
R.  Lewis  and  Nicholas  Walsh,  to  foreclose  a  mortgage.  The 
court  below  found  against  the  complainant  as  to  the  second 
note  claimed  to  have  been  due  and  unpaid. 

Mr.  Calvin  H.  Frew,  for  the  appellant. 

Mr.  E.  C.  Gray,  and  Mr.  Z.  S.  Swan,  for  the  appellees. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  only  contention  in  this  case  is,  whether  the  second  note 
in  the  series  described  in  the  mortgage  sought  to  be  foreclosed 
had  in  fact  been  paid.  .  On  this  question  the  testimony  is  quite 
conflicting.  Of  the  three  notes  mentioned  in  the  mortgage, 
the  first  one  was  paid  and  surrendered  up.  Neither  the  second 
nor  the  third  note  was  produced  on  the  hearing  of  the  cause. 
Both  of  them,  it  is  claimed,  were  destroyed  by  fire. 

Baldwin,  the  collecting  agent  of  complainant,  testified  the 
second  note  was  mislaid,  lost,  or  stolen  from  his  office,  and  that 
the  third  one  was  destroyed  by  a  fire,  in  1871,  that  consumed 
the  office  of  witness,  and  its  contents.  Evidence  was  offered 
by  defendant  tending  to  show  the  second  note  had  been  sur- 
rendered to  defendant;  that  it  was  delivered  to  the  witness, 
Gray,  marked  on  the  face,  paid,  which  acknowledgment  was 
or  purported  to  be  signed  by  Baldwin,  and  that  it  was  destroyed 
by  fire  in  October,  1874. 

Excluding  all  testimony  it  is  claimed  was  improperly  ad- 
mitted, there  still  remains  enough  to  sustain  the  decree  of  the 
court.  It  will  be  presumed  the  court,  on  the  hearing,  consid- 
ered only  legitimate  evidence,  and  excluded  from  its  consider- 
ation all  testimony  not  properly  admissible.  It  is  for  this 
reason  it  has  been  held,  in  chancery  causes,  not  to  be  error  for 
which  the  decree  should  be  reversed,  the  court  may  have  ad- 
mitted irrelevant  testimony. 

Where  it  appears  there  was  enough  proper  evidence  to  sus- 
tain the  finding,  the  presumption  will  be  indulged  the  court 
refused  to  consider  any  improper  evidence  that  may  be  found 
in  the  record.     Swift  v.  Castle,  23  111.  209. 

The  decree  will  be  affirmed. 

Decree  affirmed. 
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Philip  Crose 

v. 

Andrew  S.  Rutledge. 

1.  Criminal  conversation — character  of  defendant  not  involved.  In 
an  action  for  the  seduction  of  the  plaintiff 's  wife,  the  character  of  the  wife 
for  chastity  is  involved,  but  not  that  of  defendant,  and  it  is  error  to  permit 
the  plaintiff  to  give  general  evidence  of  the  defendant's  character  for  chas- 
tity, in  chief. 

2.  Evidence — character  of  parties.  As  a  general  rule,  it  is  not  competent 
to  give  evidence  of  the  general  character  of  the  parties,  with  a  view  of  rais- 
ing a  presumption  disadvantageous  and  unfavorable  to  either  of  them. 

3.  Same — record  of  divorce  in  action  for  seduction.  In  a  suit  for  the 
seduction  of  a  wife,  the  record  of  divorce  between  the  plaintiff  and  his  wife 
is  not  admissible  in  evidence,  as  it  does  not  tend  to  prove  or  disprove  any 
fact  in  issue. 

4.  Witness — divorced  wife.  On  the  trial  of  an  action  for  the  seduction 
of  a  wife,  she,  although  divorced,  will  not  be  permitted  to  testify  for  the 
defense  to  prove  facts  which  came  to  her  knowledge  during  the  existence 
of  the  marital  relation,  but  as  to  facts  occurring  after  the  divorce,  in  which 
her  former  husband  did  not  participate,  and  which  affects  her  and  the  per- 
son calling  her,  only,  she  is  a  competent  witness. 

5.  Damages — whether  excessive,  in  action  for  seduction.  In  an  action  for 
the  seduction  of  the  plaintiff's  wife,  where  the  proof  showed  plaintiff  to  be 
of  low  character,  and  a  visitor  of  houses  of  ill-fame,  $1500  was  held  to  be 
more  damages  than  he  was  entitled  to  demand,  but  yet  it  was  not  so  exces- 
sive as  to  inspire  a  belief  it  was  the'result  of  passion,  prejudice  or  partiality. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Andrew  S.  Rutledge, 
against  Philip  Crose,  for  the  seduction  of  the  plaintiff's  wife. 
On  the  trial,  the  defendant  offered  in  evidence  the  record  of  a 
divorce  between  the  plaintiff  and  his  wife,  granted  to  the  wife 
on  cross-bill,  for  desertion  by  the  plaintiff.  The  court  admit- 
ted the  same,  but  instructed  the  jury  that  if  the  defendant  was 
guilty  of  the  criminal  conversation,  they  could  only  consider 
the  decree  of  divorce  in  mitigation  of  damages.  The  proof 
also  showed  that  the  plaintiff  was  in  low  repute  in  the  neigh- 
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borhood,  for  truth  and  veracity,  as  well  as  for  chastity,  and 
that  he  was  a  frequenter  of  houses  of  ill-fame. 

Messrs.  Gapen  &  Ewing,  and  Messrs.  Powell  &  Hamilton, 
for  the  plaintiff  in  error. 

Messrs.  Karr  &  Karr,  and  Messrs.  Bloomfield,  Pollock 
&  Campbell,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  case,  in  the  McLean  circuit  court,  by  Andrew 
S.  Putledge,  and  against  Philip  Crose,  defendant,  for  the 
seduction  of  the  wife  of  the  plaintiff,  resulting  in  a  verdict 
for  plaintiff  for  fifteen  hundred  dollars  as  damages. 

A  motion  for  a  new  trial  was  overruled,  and  judgment  ren- 
dered on  the  verdict,  to  reverse  which  the  defendant  prosecutes 
this  writ  of  errror,  assigning  various  errors. 

Without  remarking  upon  all  the  errors  assigned,  it  is  suffi- 
cient, for  this  case,  to  say,  the  court  erred  in  permitting  the 
plaintiff,  on  the  trial  below,  to  give  in  evidence  the  general 
character  of  the  defendant  for  chastity,  as  evidence  in  chief 
and  in  the  first  instance. 

The  general  character  of  the  defendant  was  not  involved  in 
the  action.  The  issue  was,  the  seduction  of  the  plaintiff's 
wife.  Evidence  that  defendant  had  seduced  the  wives  of  half 
a  dozen  other  persons,  or  that  he  was  in  the  habit  of  seducing 
married  women,  was  too  remote,  as  tending  to  establish  the 
particular  charge.  The  character  of  the  wife  for  chastity  was 
involved,  but  not  that  of  defendant. 

With  respect  to  the  character  of  parties  to  a  cause,  it  is  not, 
as  a  general  rule,  competent  to  give  evidence  of  the  general 
character  of  the  parties  with  a  view  of  raising  a  presumption 
disadvantageous  and  unfavorable  to  either  of  them.  In  a  pros- 
ecution for  an  infamous  offense,  evidence  of  an  admission  by 
the  accused  that  he  was  addicted  to  the  commission  of  similar 
offenses  is  held  as  irrelevant  and  will  not  be  permitted.  1 
Bish.  on  the  Law  of  Evidence,  477,  citing  Rex  v.  Cole,  Mich- 
aelmas Term,  1810;  1  Phil.  Ev.  508,  10th  ed. 
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It  is  further  said,  when,  from  the  very  nature  of  the  pro- 
ceedings, the  character  of  the  parties  is  put  in  issue,  the  rule  is 
different,  as,  on  an  indictment  for  keeping  a  common  bawdy 
house,  or  common  gaming  house,  or  for  being  a  common  bar- 
rator, the  prosecutor  may .  give  in  evidence  any  acts  of  the 
defendant  which  support  the  general  charge. 

Here  is  a  special  and  particular  charge,  and  general  charac- 
ter in  the  direction  of  the  charge  was  not  admissible. 

One  other  objection  will  be  noticed.  The  defense  offered 
the  divorced  wife  of  the  plaintiff  as  a  witness  to  prove  a 
fact  which  must  have  come  to  her  knowledge,  from  the  very 
nature  of  the  fact,  during  the  existence  of  the  marital  relation. 
This  testimony  was  properly  excluded.  Waddams  v.  Hum- 
phrey, 22  111.  661.  But  as  to  facts  occurring  after  the  divorce, 
in  which  her  former  husband  did  not  participate,  and  which 
affect  her  and  the  party  calling  her,  only,  we  can  perceive  no 
reason  why  she  should  not  be  a  witness.  The  reason  of  the 
rule  for  her  exclusion  has  no  application  to  such  a  state  of 
case. 

We  perceive  no  objection  to  the  proof  admitted  as  to  the 
handwriting  of  the  letter.  It  comes  up  to  the  rule  in  Putnam 
v.   Wadley,  40  111.  346. 

As  to  the  record  in  the  divorce  case,  it  was  conclusive  as  to 
the  parties  to  it  and  privies,  but  on  what  principle  it  was 
a  proper  instrument  of  evidence  in  this  case  we  are  not  ad- 
vised. It  did  not  tend  to  prove  or  disprove  any  fact  in  issue 
between  these  parties,  and  had  no  relevancy  thereto. 

As  to  the  damages,  we  think,  considering  the  character  of 
plaintiff  as  developed  by  the  testimony,  he  was  not  in  a  position 
to  demand  and  receive  from  a  jury  so  large  an  amount,  but  we 
can  not  say  it  is  so  excessive  as  to  inspire  a  belief  it  was 
the  result  of  passion  or  prejudice  or  partiality.  The  amount 
of  damages  in  such  an  action  is  very  much  a  matter  of  feeling, 
to  be  controlled  by  no  rigid  rule. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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William  Hemline  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Jurisdiction — presumption  as  to  that  of  county  court  over  road  mat- 
ters. The  jurisdiction  of  the  county  courts  over  roads  prior  to  the  adoption 
of  the  present  constitution  was  not  inferior,  but  superior  and  exclusive,  and 
all  presumptions  must  be  indulged  in  favor  of  their  jurisdiction,  in  a  col- 
lateral proceeding. 

2.  Highway — presumption  as  to  jurisdiction  to  establish.  An  order  of 
the  county  court  establishing  a  road  is  prima  facie  sufficient  to  make  the 
road  legal  and  valid.  Therefore,  in  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  the  court  inquired  into  and  ascertained  all  the  facts 
necessary  to  confer  jurisdiction,  and  that  the  petitioners  were  legal  voters 
and  resided  within  the  statutory  limits,  and  that  the  proper  notice  was  given. 

3  Same — of  the  petition.  Only  reasonable  certainty  is  required  in  a 
petition  to  the  county  court  for  the  establishment  of  a  road,  as  to  beginning, 
line  and  termini  of  the  proposed  road.  It  is  not  necessary  that  the  line 
and  every  point  on  the  route  be  inserted  in  the  petition. 

4.  Same — errors  in  proceedings .  not  fatal,  collaterally.  The  oath  of  the 
viewers  appointed  to  examine  a  proposed  route  for  a  road  not  being  juris- 
dictional, the  fact  of  its  not  being  in  the  form  prescribed,  or  a  failure  of  the 
record  to  show  any  oath  was  taken,  can  not,  in  a  collateral  proceeding,  be 
heard  to  affect  the  validity  of. the  order  for  the  road.  The  same  may  be  said 
of  any  other  errors  not  affecting  the  jurisdiction. 

5.  Same — appointment  of  vieicers  at  succeeding  term.  Where  the  county 
court  has  once  acquired  jurisdiction  of  a  petition  for  establishing  a  road,  a 
failure  of  the  viewers  appointed  to  report  at  the  next  term,  will  not  divest 
the  court  of  its  power  to  appoint  other  viewers  at  a  subsequent  term,  and  to 
proceed  and  lay  out  the  road.  The  court  may  continue  the  application  from 
term  to  term  until  the  road  is  either  located  or  the  petition  rejected. 

6.  Same — obstructing.  On  indictment  for  obstructing  a  public  road,  it 
is  no  defense  that  others  have  made  similar  obstructions  on  other  points  of 
the  same  road. 

7. '  Same — limitation.  Where  a  party  has  obstructed  a  public  road  by 
placing  gates  across  the  same,  for  several  years  prior,  and  the  road  commis- 
sioners remove  the  same,  and  he  again  places  them  in  the  road,  this  will 
constitute  a  new  offense,  for  which  he  may  be  convicted,  and  the  limitation 
will  run  as  to  it  only  from  the  time  the  gates  are  again  erected. 

"Writ  of  Error  to  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 


270  Henline  et  al.  v.  The  People.  [Jan.  T. 

Opinion  of  the  Court. 

Messrs.  Powell  &  Hamilton,  for  the  plaintiffs  in  error. 

Mr.  J.  W.  Fifer,  State's  Attorney,  Messrs.  McNulta,  Al- 
drich  &  Kerrick,  and  Messrs.  Williams,  Burr  &  Capen,  for 
the  People. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  against  plaintiffs  in  error,  for  ob- 
structing a  highway.  A  trial  was  had  in  the  court  below,  re- 
sulting in  finding  defendants  guilty,  and  the  rendition  of  a 
judgment  imposing  the  penalty  prescribed  by  the  statute. 
The  record  is  brought  to  this  court,  and  numerous  objections 
are  urged  against  the  regularity  of  the  proceedings  in  the  court 
below. 

It  appears  that,  in  June,  1856,  a  petition  was  presented  to 
the  county  court  of  McLean  county,  asking  for  the  location 
and  establishment  of  a  new  road  between  points  named  in  the 
petition.  It  was  signed  by  more  than  the  requisite  number 
of  persons,  and  the  court  appointed  three  viewers,  as  required 
by  the  statute.  They  having  failed  to  act,  at  the  September 
term  of  the  court,  another  viewer  was  appointed  in  the  place 
of  one  of  the  others.  At  the  December  term,  the  viewers  not 
having  reported,  a  similar  change  was  made  in  the  viewers  as 
that  made  at  the  September  term.  At  the  following  March 
term,  the  viewers  previously  appointed  were  dispensed  with, 
and  another  set  of  viewers  appointed  and  ordered  to  report  at 
that  term,  which  they  did,  and  their  report  was  approved  and 
the  road  ordered  to  be  opened. 

Soon  after  this  order  was  made,  travel  commenced  on  the 
road,  and  continued  up  to  the  finding  of  this  indictment. 
Work  had  been  done  on  other  portions,  but  not  on  the  part 
claimed  to  have  been  obstructed  by  plaintiffs  in  error. 

It  appears  that,  in  1869,  plaintiffs  in  error  fenced  their  lands 
over  which  this  road  was  located  and  traveled,  and  gates  were 
placed  in  the  fence  where  the  road  entered  their  lands,  and 
travel  by  the  public  continued  as  before.  In  the  winter  the 
gates  were  generally  down,  but  up  and  in  use  and  kept  closed 
during  the  summer,  but  travel  passed  through  at  all  times. 
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In  May,  1874,  the  highway  commissioners  removed  the 
gates  and  opened  the  road,  bnt  in  two  or  three  daj^s  they  were 
replaced.  It  was  for  this  obstruction  that  the  prosecution  was 
commenced  and  the  conviction  had. 

It  is  first  insisted  that  the  petition  fails  to  show,  or  the  order 
of  the  court  to  find,  that  the  petitioners  were  legal  voters,  and 
that  they  resided  within  five  miles  of  the  proposed  road,  and, 
for  the  want  of  such  facts  appearing,  the  court  failed  to  acquire 
jurisdiction  of  the  subject  matter  or  the  persons  of  the  owners 
of  the  lands  over  which  the  road  was  surveyed,  and  that  the 
order  for  its  establishment  is  void. 

It  is  conceded  that  the  order  establishing  the  road  is  prima 
facie  sufficient  to  make  the  road  legal  and  valid.  This  being 
so,  have  plaintiffs  in  error  overcome  that  presumption,  and  if 
so,  how? 

The  third  section  of  the  act  of  February,  1847,  Pub.  Laws, 
p.  Ill,  provides  that  the  commissioners'  court  shall,  when  the 
petition  is  presented,  inquire  into  the  manner  in  which  it  was , 
gotten  up,  if  signed  by  persons  through  whose  lands  the  road 
may  pass,  as  far  as  practicable,  and  to  require  proof,  and  be 
satisfied  that  the  notice  required  by  law  has  been  given,  etc. 
Until  rebutted,  the  presumption  must  be  indulged  that  the 
commissioners'  court  inquired  into  and  ascertained  all  the 
facts  necessary  to  confer  jurisdiction;  that  they  heard  proof 
that  the  petitioners  were  legal  voters,  and  resided  within  the 
statutory  limit  of  the  road;  that  the  proper  notice  had  been 
given,  and  as  to  the  manner  in  which  the  petition  was  gotten 
up  by  those  presenting  it.  In  a  collateral  proceeding,  such 
must  be  held  to  be  the  effect  of  the  order. 

But  in  this  case  the  order  finds  that  the  petition  was  "in 
conformity  with  law,"  which  clearly  implies  that  the  court  had 
heard  satisfactory  evidence  that  the  petitioners  were  legally 
authorized  to  sign  it. 

At  that  time  the  county  commissioners'  court  had  the  ex- 
clusive jurisdiction  over  roads,  and  it  was  a  court  of  record, 
and  all  presumptions  in  favor  of  its  jurisdiction,  in  such  mat- 
ters, must  be  indulged  in  collateral  proceedings.     This  juris- 
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diction  was  not  inferior,  but  it  was  superior  and  exclusive  over 
that  class  of  cases.  Had  it  been  an  inferior  jurisdiction,  then 
every  fact  necessary  to  the  jurisdiction  would  have  been  re- 
quired to  appear  of  record,  and  presumptions  would  not  be 
indulged. 

In  this  case  there  was  no  evidence  to  prove  that  the  petition- 
ers were  not  legal  voters,  or  that  they  lived  more  than  live 
miles  from  the  line  of  the  proposed  road,  even  if  such  proof 
could  be  made,  and  until  one  or  the  other  of  these  facts  is 
legally  shown,  it  must  be  presumed  that  they  were  competent, 
and  legally  qualified.  There  is,  then,  no  force  in  this  objec- 
tion. 

It  is  next  urged  that  the  petition  is  not  sufficiently  definite 
as  to  the  points  from  which  and  to  which  the  proposed  road 
was  to  run,  nor  as  to  the  line  it  was  to  pursue.  All  that  can 
be  required  is,  that  the  petition  should  be  reasonably  certain. 
It  was  not  designed  that  the  petitioners  should  have  the  pro- 
posed route  surveyed,  and  that  the  line  and  every  point  on  the 
route  and  at  the  ends  of  the  road  should  be  inserted  in  the  pe- 
tition. The  proceeding  was  intended  to  be  practical,  so  that 
the  common  highways  of  the  country  might  be  established 
without  the  employment  of  a  corps  of  scientific  men  for  the 
purpose,  but  that  the  roads  might  be  established  by  ordinary, 
practical  business  men.  Such  being  the  true  construction  of 
the  statute,  we  would  not  be  warranted,  after  the  public  have 
been  in  the  enjoyment  of  a  public  highway  for  almost  a  quar- 
ter of  a  century,  to  hold  it  invalid,  on  mere  technicalities  that 
are  devoid  of  merit. 

The  road  was  established  and  used  by  the  public  when  plain- 
tiffs in  error  encroached  upon  it  by  fencing  it  in  and  partially 
excluding  the  public  from  its  use,  and  having  encroached  thus 
far,  they  now  complain  of  hardship,  if  not  permitted  to  retain 
all  they  have  usurped,  and  even  question  the  right  of  the  pub- 
lic altogether.  JSTor  is  it  logical  or  sound  in  law,  to  urge  that 
others  had  used  gates  across  this  same  road,  as  a  defense,  by 
plaintiffs  in  error.  If  others  have  violated  the  law,  that  can 
never,  in  law,  reason  or  morals,  be  held  a  justification  for  this 


1876.]  Henline  et  al.  v.  The  People.  273 

Opinion  of  the  Court. 

violation  of  law.  If  other  gates  were  maintained  across  the 
road,  at  other  places,  it  no  doubt  shows  that  the  officers  having 
charge  of  the  roads  had  been  remiss  in  their  duty,  in  not  prose- 
cuting those  thus  obstructing  the  road,  but  it  would  be  un- 
heard of  to  hold  that  it  would  justify  plaintiffs  in  error  in  the 
violation  of  a  penal  statute. 

It  is  urged  that  the  oath  taken  by  the  viewers  was  not  in 
the  form  prescribed  by  the  statute.  If  this  be  true,  still  it  is 
in  substance  the  same.  But  if  it  was  not,  it  was  not  a  juris- 
dictional fact,  and  could  only  have  been  an  error  which  can 
not  be  urged  in  this  collateral  proceeding.  Even  if  it  had 
failed  to  appear  that  an  oath  was  taken,  that  would  not  have 
deprived  the  court  of  its  previously  acquired  jurisdiction. 
There  is  no  force  in  this  objection. 

It  is  next  urged  that  the  county  court  had  no  power  to  ap- 
point viewers  after  the  term  at  which  the  petition  was  pre- 
sented. The  court  acquired  jurisdiction  to  proceed  to  locate 
and  establish  the  road  by  force  of  the  petition  and  notice,  and 
the  employment  of  viewers  was  only  a  means  afforded  by  the 
law  to  accomplish  the  purpose.  Having  acquired  jurisdiction, 
the  court  had  power  to  continue  the  application  from  term  to 
term,  until  the  road  was  either  established  or  the  petition  was 
rejected,  and  when  thus  commenced,  all  persons  in  interest 
were  bound  to  know  the  various  steps,  as  they  were  taken, 
until  it  came  to  a  conclusion,  and,  having  acquired  jurisdic- 
tion, the  court  had  the  power  to  use  all  the  means  the  stat- 
ute had  conferred,  to  accomplish  the  end  sought.  As  a  part 
of  the  means,  the  court  was  invested  with  power  to  appoint 
viewers  to  survey  and  locate  the  road.  The  statute  is  silent  as 
to  the  time  when  the  viewers  shall  be  appointed,  or  as  to  the 
time  when  they  shall  report  their  action  to  the  court. 

If  from  any  cause  the  court  could  ryat  appoint  viewers  at 
the  time  at  which  the  petition  was  filed,  it  could,  no  doubt, 
have  appointed  them  at  the  next  term;  or,  having  appointed 
viewers,  and  they  had  refused  to  act,  the  court  could,  no  doubt, 
at  the  next  or  a  subsequent  term,  have  appointed  others  that 
would  act.  Being  clothed  with  the  power,  they  must  be  held 
18— 81st  III. 
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to  have  been  invested  with  the  right  to  use  the  instrumentali- 
ties authorized  by  the  law,  in  such  manner  as  to  enable  them 
to  discharge  the  duty  imposed  by  law. 

It  would  be  an  unreasonable  construction  of  the  statute,  to 
hold  that,  because  the  viewers,  from  any  cause,  would  not  or 
could  not  act,  the  court  lost  all  jurisdiction  of  the  case,  and 
that  new  proceedings  should  be  commenced,  thus  creating  de- 
lay, expense  and  public  inconvenience.  Such  has  not,  as  we 
believe,  been  the  construction  placed  on  the  statute.  "We  have 
no  hesitation  in  saying  that  the  court  had  power,  when,  from 
any  cause,  any  or  all  of  the  viewers  failed  to  act,  to  supply 
their  place  by  the  appointment  of  others  who  would  act,  and  that 
their  appointment,  or  acting  or  failing  to  act,  was  not  juris- 
dictional, but  simply  the  means  of  carrying  out  and  accom- 
plishing the  purpose  for  which  jurisdiction  had  been  acquired. 

The  statute  has  not  prescribed  the  time  when  the  viewers 
shall  make  their  report,  hence  it  is  not  a  question  affecting  the 
jurisdiction  of  the  court.  Whether  or  not  it  was  error,  does 
not  matter  in  a  collateral  proceeding,  as  it  can  only  be  thus 
attacked  for  want  of  jurisdiction.  But  we  have  no  doubt  that 
the  proceeding  was  regular  in  this  respect. 

It  is  urged  that  this  prosecution  was  not  brought  within  the 
time  prescribed  by  the  statute.  The  reply  is,  that  the  road 
commissioners  removed  the  obstructions,  and  they  were  again 
placed  in  the  road  in  a  few  days,  and  this  constituted  the  of- 
fense for  which  the  conviction  was  had,  and  there  is  no  pre- 
tense that  the  prosecution  was  delayed,  after  this  obstruction 
was  placed  in  the  road,  until  it  was  barred  by  the  statute. 

An  attentive  consideration  of  the  entire  record  fails  to  dis- 
close any  error  for  which  the  judgment  should  be  reversed, 
and  it  must  be  affirmed. 

Judgment  affirmed. 
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William  Eoss 


Richard  B.  Sutherland. 

1.  Contract — -party  alleging  fraud,  etc.,  must  prove  it.  If  a  party  seeks 
relief  in  equity  from  a  contract,  on  the  ground  of  fraud,  oppression  or 
undue  advantage,  he  must  establish  the  grounds  by  proof. 

2.  Same — party  extending  right  to  redeem  may  justly  impose  terms.  A 
party  holding  a  certificate  of  the  purchase  of  lands  sold  under  a  decree, 
may  lawfully  contract,  giving  the  former  owner  further  time  in  which  to 
redeem,  and  may  properly  impose  his  own  terms,  and  there  is  nothing  in 
the  relation  of  the  parties  to  interfere  with  their  freely  contracting  with 
each  other. 

Whit  of  Error  to  the  Circuit  Court  of  Edgar  county; 
the  Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Bishop  &  McKinlay,  and  Mr.  James  A.  Eads,  for 
the  plaintiff  in  error. 

Mr.  A.  J.  Gallagher,  and  Mr.  Joseph  E.  Dyas,  for  the 
defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

On  the  1st  day  of  September,  1869,  William  Eoss,  the 
plaintiff  in  error,  being  the  owner  of  some  1100  acres  of  land 
in  Edgar  county,  of  the  value  of  about  $36,000,  the  lands  were 
on  that  day  sold  by  the  master  in  chancery  of  the  United 
States  Circuit  Court,  on  foreclosure  of  a  mortgage,  to  one 
William  K  Coler,  for  $8674.46.  Afterward  Kichard  B.  Suth- 
erland, the  defendant  in  error,  bought  from  Coler  the  certifi- 
cate of  purchase,  and  Coler  assigned  the  same  to  Sutherland. 

After  Sutherland  became  the  owner  of  the  certificate  of  pur- 
chase, three  several  agreements  were  made  between  him  and 
Eoss,  relative  to  the  lands-: 

1.  Before  the  expiration  of  the  twelve  months  within  which 
Boss  had  the  right  to  redeem  from  the  sale,  it  was  agreed  be- 
tween him  and  Sutherland  that  Boss   might  redeem  at  any 
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time  within  the  period  of  three  months  after  the  expiration 
of  the  twelve  months — this  time  expiring  on  December  1, 
1870. 

2.  On  the  20th  day  of  November,  1870,  another  contract 
was  made  by  the  parties,  whereby  it  was  mutually  agreed  that 
the  time  for  redemption  should  be  further  extended  for  a 
period  of  two  months,  which  time  would  expire  on  February 
1,  1871,  and  for  said  extension  of  time  Ross  agreed  to  pay 
Sutherland  the  amount  for  which  the  land  was  sold,  ten  per 
cent  per  annum  interest  thereon  to  date  of  redemption,  and 
the  additional  sum  of  two  hundred  dollars. 

3.  Before  the  expiration  of  the  time  specified  in  the  second 
contract,  namely,  on  the  21st  day  of  January,  1871,  another 
agreement  was  entered  into  between  the  parties,  to  the  follow- 
ing effect: 

Ross  agreed  to,  and  did,  on  that  day  convey  to  Sutherland 
122  acres  of  the  land  mentioned  in  the  certificate  of  purchase. 
Sutherland  agreed  to  convey  to  Henry  and  Lewis  G.  Ross,  sons 
of  said  William  Ross,  820  acres  of  the  land  if  he  should  be 
paid,  on  or  before  the  first  day  of  February,  1872,  the  sum  of 
$12,582.46. 

As  to  the  disposition  made  of  the  other  140  acres  included 
in  the  certificate  of  purchase,  the  record  is  silent,  but  no  com- 
plaint is  made  that  it  was  not  transferred  by  Sutherland. 

On  the  29th  day  of  September,  1871,  Ross  borrowed  the 
money,  through  one  C.  W.  Levings,  to  pay  off  what  he  owed 
Sutherland,  and  directed  Levings  to  pay  to  Sutherland  his 
claim;  and  Levings,  accordingly,  on  that  day  paid  to  Suther- 
land for  Ross  $13,538,  on  Sutherland's  statement  that  that  was 
the  amount  due,  and  Sutherland  conveyed  the  lands  as  re- 
quested by  Ross,  to  him  and  his  sons. 

On  the  24th  day  of  February,  1874,  Ross  filed  his  bill  in 
chancery  against  Sutherland,  for  relief,  on  the  ground  of  fraud 
and  oppression  on  the  part  of  Sutherland,  and  of  an  over-pay- 
ment to  him  by  Levings. 

The  court  below,  on  hearing,  dismissed  the  bill.  Ross 
brings  this  writ  of  error. 
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The  last  contract  made  between  the  parties,  that  of  the  21st 
of  January,  1871,  is  the  one  upon  which  their  rights  must 
depend.  The  contract  is  in  writing,  and  is  plain  and  fair  upon 
its  face.  There  are  but  three  witnesses  upon  the  subject,  they 
being  the  parties  themselves  and  the  attorney  who  drew  up 
the  contract.  The  testimony  of  the  complainant — so  far  as  it 
goes  to  show  anything  of  a  fraudulent,  oppressive,  or  unfair 
character  in  the  contract,  or  that  it  was  any  way  variant  from 
what  is  expressed  in  the  writing — is  entirely  contradicted  by 
that  of  the  defendant. 

The  evidence  of  the  attorney,  so  far  as  it  is  corroborative  of 
either  party,  is  on  the  side  of  the  defendant.  It  is  unneces- 
sary, then,  to  review  the  testimony.  It  fails  to  show  any  fraud 
or  oppression,  or  any  sufficient  reason  why  the  written  contract 
of  January  21st  is  not  fair,  legal  and  binding. 

It  is  urged  that  there  was  that  in  the  relation  of  the  par- 
ties— that  Ross  was  in  the  power  of  Sutherland — which  inter- 
fered with  the  making  of  such  a  contract;  that  the  price 
exacted  for  the  extension  of  the  time  for  making  payment  for 
the  land  was  unconscionably  large.  We  see  nothing  peculiar 
in  the  relation  between  the  parties,  which  should  interfere  with 
their  freely  contracting — why  they  were  not  dealing  with  each 
other  as  strangers,  at  arm's  length. 

If  Ross  was  in  the  power  of  Sutherland,  it  was  only  as  any 
man  is  in  the  power  of  another  when  the  former  seeks  to  ob- 
tain from  the  latter  some  valuable  thing  of  which  the  latter 
has  the  sole  power  of  disposition. 

On  the  21st  January,  1871,  Ross  had  the  option  to  enter 
into  the  contract  he  did,  or  to  wait  until  February  1,  next,  and 
redeem  according  to  the  contract  he  held.  If  he  was  unable 
to  redeem  at  that  time,  and  was  obliged  to  submit  to  the  terms 
of  the  contract  he  entered  into  or  lose  the  land,  that  was  his 
misfortune,  without  the  fault  of  Sutherland.  The  latter  had 
fairly  obtained  the  certificate  of  purchase ;  it  was  his  property, 
and  his  the  right  to  prescribe  the  terms  on  which  he  wTould 
dispose  of  it,  or  any  right  accruing  thereunder.     It  was  not 
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for  Ross  to  dictate  such  terms,  nor  is  it  for  a  court  to  draw 
them  in  question. 

We  find  no  mistake  of  over-payment,  in  the  amount  paid  by 
Levings  to  Sutherland  for  Ross. 

The  payment  made  by  Levings  included  two  judgments 
against  Ross,  which  were  incumbrances  on  the  land,  which 
Sutherland  paid  for  Ross.  One  in  favor  of  Mann  for  $1231, 
and  one  in  favor  of  Josselyn  Bros,  for  $90.  The  amount 
agreed  to  be  paid  Sutherland  by  the  contract  of  January  21, 
1871,  was  $12,528.46.  This  amount,  with  the  two  judgments, 
makes  the  sum  of  $13,849.46.  The  total  amount  paid  by 
Levings  was  $13,538.  Showing  a  deduction  made  in  favor  of 
Ross  of  $311.46. 

We  find  no  error  in  the  decree,  and  it  is  affirmed. 

Decree  affirmed. 


Casper  Kemper 

v. 

The  Town  of  Waverly. 

1.  Appeal — bond  must  be  filed  in  twenty  days.  An  appeal  for  a  trial  de 
novo  being  purely  a  statutory  right,  the  party  attempting  to  appeal  from  the 
judgment  of  a  justice  of  the  peace  must  file  his  appeal  bond' within  the  time 
prescribed  by  the  statute.  If  filed  twenty-one  days  after  judgment,  his  ap- 
peal will  be  dismissed  on  motion. 

2.  Evidence — parol  not  received  as  to  matters  of  record.  The  judgment 
and  orders  of  court,  when  entered  of  record,  are  conclusive,  and  can  not  be 
impeached  by  extraneous  evidence.  Where  the  record  shows  a  continuance 
by  order  of  the  court,  affidavits  are  inadmissible  to  show  it  was  by  consent 
of  parties,  and  thus  show  a  waiver  of  a  right  to  have  an  appeal  dismissed. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Epler  &  Callon,  for  the  appellant. 

Messrs.  Brown  &  Layman,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  only  question  arising  on  this  record  is,  whether  the 
court  below  properly  dismissed  the  appeal  from  the  justice  of 
the  peace  because  the  appeal  bond  was  not  filed  within  the 
proper  time. 

"  Appeals  for  the  removal  of  causes  from  an  inferior  to  a 
superior  court,  for  the  purpose  of  obtaining  trials  de  novo,  are 
unknown  to  the  common  law,  and  can  only  be  prosecuted 
where  they  are  given  by  statute."  The  Schooner,  etc.  v.  Wood- 
worth,  1  Scam.  511. 

Our  statute  prescribes,  as  a  condition  precedent  to  granting 
an  appeal  from  the  judgment  of  a  justice  of  the  peace  to  the 
circuit  court,  that  a  prescribed  bond  shall  be  made  and  filed 
with  the  justice  of  the  peace  by  whom  the  judgment  sought 
to  be  appealed  from  was  rendered,  or  with  the  clerk  of  the  cir- 
cuit court  to  which  the  appeal  is  to  be  taken,  within  twenty 
days  from  the  rendering  of  the  judgment  of  the  justice  of  the 
peace.  (R.  L.  1874,  p.  647.)  Here,  the  judgment  was  ren- 
dered by  the  justice  of  the  peace  on  the  18th  day  of  August, 
A.  D.  1874,  and  the  appeal  bond  bears  date  September  8,  A. 
D.  1874,  on  which  day  it  appears,  by  the  indorsement  of  the 
justice  of  the  peace,  it  was  taken  and  approved  by  him,  being 
twenty-one  days  after  the  judgment  was  rendered, 

But,  it  has  been  held  that  the  filing  of  the  appeal  bond  is  in 
the  nature  of  process  to  remove  the  cause  from  the  justice  of 
the  peace  to  the  circuit  court,  and,  hence,  any  objection  in  that 
respect  may  be  waived  by  the  parties,  and  that  any  appearance, 
not  limited  to  the  purpose  of  objecting  to  the  sufficiency  of  the 
steps  taken  to  perfect  the  appeal,  will  be  deemed  a  waiver  of 
all  objections  in  that  regard.  Pearce  et  al.  v.  Swan,  1  Scam. 
$66-,  Mitchell  v.  Jacobs  et  al.  17  111.  235.  And  it  is  argued, 
it  is  shown  that  appellee,  at  one  term  of  court,  appeared  and 
consented  to  a  continuance,  but  made  no  objection  because  of 
the  appeal  bond  not  having  been  filed  in  time,  until  the  case 
was  called  for  trial,  when  the  motion  to  dismiss  for  that  cause 
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was  made,  and  that,  therefore,  his  motion  should  not  have  been 
entertained. 

An  affidavit  of  appellant,  copied  into  the  bill  of  exceptions, 
states  that,  at  the  May  term,  1875,  the  cause  was,  by  consent 
of  counsel  for  both  parties,  continued  generally;  but  there  is 
nothing  else  in  the  record  to  support  this  assertion.  Waiving 
the  consideration  of  whether  the  affidavits  of  appellee's  coun- 
sel, also  copied  into  the  bill  of  exceptions,  successfully  contra- 
dict this  affidavit,  we  have  no  hesitation  in  saying  the  affidavits 
were  inadmissible  for  the  purpose  for  which  they  were  made. 

The  orders  of  court  must  be  entered  of  record,  as  well  where 
continuances  are  granted  by  the  court  as  where  judgments  are 
rendered,  and  when  they  are  of  record  they  are  conclusive,  and 
can  not  be  impeached  by  extraneous  evidence.  Modes  are 
provided  for  the  correction  of  records,  when  they  do  not  truly 
declare  the  action  of  the  court;  but  nothing  of  that  kind  was 
attempted  in  the  present  instance.  "Nor  are  we  prepared  to 
say,  had  proper  application  been  made  for  that  purpose,  the 
court  would  have  been  authorized,  on  the  affidavits  before  us, 
to  have  changed  its  record. 

The  record  shows  the  continuance,  at  the  May  term,  1875, 
was,  "  by  order  of  the  court,"  simply,  and  it  fails  to  show  any 
appearance  by  appellee  until  the  motion  to  dismiss  the  appeal 
was  made. 

This,  in  our  opinion,  is  conclusive  of  the  question.  The 
court  had  no  jurisdiction  to  render  final  judgment  in  the  case, 
until  appellee  was  in  court.  The  appeal  bond  not  being  filed 
in  time,  the  case  was  not  properly  before  the  court,  unless  ap- 
pellee chose  to  waive  this  objection  by  appearing  generally  in 
the  cause.  The  record  failing  to  show  that  he  ever  did  so 
appear,  it  was  not  error  for  him  to  appear  at  any  time  while 
the  court  was  in  session,  for  the  purpose  of  procuring  the 
dismissal. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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David  Huebsch 
v. 

Elizabeth  Scheel  et  al. 

1.  Kecording  -LAW—prioi'ity  from  recording.  A  junior  mortgage,  first 
recorded  under  the  recording  laws,  will  take  precedence  of  a  prior  mortgage, 
and  gives  the  first  lien  on  the  premises,  unless  the  mortgagee  therein,  at  the 
time  he  obtained  his  mortgage,  had  notice  of  the  existence  of  the  prior  one. 

2.  Mortgage — priority — promise  to  pay.  Where  a  mortgagee,  whose 
mortgage  is  first  recorded  without  notice  of  any  prior  one,  on  being  informed 
of  the  other  mortgage,  and  assured  that  it  is  a  prior  lien,  and  while  under 
such  belief,  promised  to  pay  it  if  certain  persons  would  sign  a  note  with 
him :  Held,  that  the  promise,  under  such  circumstances,  afforded  no  evi- 
dence of  notice  of  the  prior  unrecorded  mortgage  at  the  time  the  second  one 
was  given. 

3.  Same — assumption  of  payment  of  second  mortgage  debt  by  liolder  of 
first  mortgage.  Where  mortgaged  premises  are  sold  and  conveyed  to  a 
mortgagee  having  the  prior  lien,  and  he  agrees,  as  a  part  of  the  considera- 
tion, to  pay  a  mortgage  debt  which  is  second  to  his,  a  court  of  equity  will 
require  him  to  pay  it,  or  order  a  sale  of  the  land  for  its  payment. 

4.  But  where  the  mortgagor  executes  a  deed  to  such  mortgagee,  not  in 
payment  of  his  mortgage  but  as  an  additional  security  only,  the  mortgagee 
will  not  be  bound  to  pay  a  second  mortgage  debt,  although  his  deed  may 
recite  that  it  is  in  consideration  of  his  mortgage  and  the  balance  due  on  the 
second  mortgage,  and  he  may  show  by  parol  what  was  the  real  considera- 
tion. 

5.  Parol  evidence — to  show  consideration  of  deed,.  The  grantee  in  a 
deed  may  show  by  parol  evidence  the  real  consideration  for  his  deed,  even 
though  it  may  contradict  recitals  therein. 

6.  Merger — deed  by  mortgagor  to  mortgagee.  A  deed  by  a  mortgagor 
to  a  mortgagee,  intended  as  additional  security  only,  and  not  as  a  satisfaction 
of  the  mortgage,  will  not  merge  the  mortgage  in  the  greater  estate,  so  as  to 
give  priority  to  another  mortgage  which  is  a  second  lien. 

7.  Same — general  rule.  It  is  well  settled  that  where  a  greater  and  less 
estate  meet  in  the  same  person,  a  merger  does  not  necessarily  follow.  That 
will  depend  upon  the  intent  and  interest  of  the  parties,  and  if  a  court  per- 
ceives it  necessary,  to  advance  the  ends  of  justice,  that  the  two  estates  shall 
be  kept  separate,  it  will  so  regard  them. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;    the 
Hon.  William  H.  Snyder,  Judge,  presiding. 
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Messrs.  Ncetling-  &  Halbert,  for  the  appellant. 

Messrs.  G-.  &  G.  A.  Kcerner,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  appellees,  executors 
of  the  estate  of  John  Scheel,  deceased,  to  foreclose  a  mortgage 
executed  by  Louisa  Heimberger  and  her  husband,  on  a  certain 
lot  in  the  town  of  Mascoutah,  in  the  county  of  St.  Clair,  to 
secure  a  note  given  for  $747  to  John  Scheel,  in  his  lifetime. 
The  appellant,  who  also  held  a  mortgage  on  the  same  premises, 
was  made  a  party  defendant  to  the  bill. 

The  only  question  that  arises  upon  the  record  is,  which  of 
the  two  mortgagees  holds  the  prior  lien  on  the  premises.  On 
the  hearing,  the  circuit  court  decreed  in  favor  of  Scheel,  and 
this  is  assigned  as  error. 

The  mortgage  given  to  Scheel  was  executed  on  the  31st  day 
of  March,  1858,  but  was  not  filed  for  record  until  the  26th  day 
of  November,  1858,  while  appellant's  mortgage  was  executed 
on  the  10th  day  of  May,  1858,  and  filed  for  record  on  the  12th 
day  of  the  same  month.  Appellant's  mortgage,  although  last 
in  date,  having  been  first  recorded  under  the  recording  laws 
of  the  State,  would  be  a  prior  lien  on  the  premises,  unless  ap- 
pellant, at  the  time  he  obtained  his  mortgage,  had  notice  of 
the  existence  of  the  prior  unrecorded  mortgage  given  to  Scheel. 
It  was,  therefore,  incumbent  upon  the  complainants  to  estab- 
lish, by  satisfactory  evidence,  that  appellant  had  such  notice, 
before  they  would  be  entitled  to  a  decree. 

We  have  carefully  examined  the  record,  and  the  only  evi- 
dence bearing  upon  this  point  tending  to  establish  notice,  is 
that  of  one  of  complainants,  who  says  appellant  had  always,  in 
conversations,  admitted  that  the  lien  of  Scheel  was  the  first 
one. 

This  evidence  is  not  directly  to  the  point.  The  witness 
failed  to  testify  that  appellant  admitted  that  he  knew  of  the 
unrecorded  mortgage  when  he  acquired  his  lien;  but,  even  if 
he  had,  his  statement  is  met  with  a  square  denial  by  appellant, 
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who  testified:  "I  did  not,  at  any  time,  admit  that  Scheel's 
lien  was  first."  So  far  as  the  record  shows,  the  statements  of 
appellant  are  entitled  to  as  much  credit  as  those  of  complain- 
ants. Each  party  had  a  direct  interest  in  the  result.  Under 
such  circumstances  we  do  not  feel  justified  in  holding,  in  a 
controversy  purely  between  two  creditors,  that  the  one  who 
has  been  the  more  vigilant  should  lose  the  protection  given 
him  by  the  Recording  Act  of  the  State. 

It  is,  however,  urged  by  the  complainants,  that  after  appel- 
lant acquired  a  deed  of  the  mortgagor,  and  after  her  death, 
appellant  promised  to  settle  the  Scheel  claim,  provided  his 
sons-in-law  would  consent,  and  sign  a  note  with  him,  and  that 
this  has  a  bearing  upon  the  priority  of  the  claims. 

This  is,  however,  all  fully  explained.  It  appears  that  after 
the  death  of  the  mortgagor  one  of  the  complainants  went  to 
appellant,  who  is  a  man  advanced  in  years  and  accustomed  to 
do  but  little  business,  and  told  him  that  complainants  had  the 
prior  lien,  and  before  appellant  had  an  opportunity  to  go  to 
the  records  and  ascertain  the  truth  of  the  matter,  he  came  a 
second  time,  and  re-affirmed  what  he  had  before  stated.  Under 
these  circumstances,  appellant  made  an  effort  to  get  his  sons- 
in-law  to  sign  a  note  with  him  for  the  complainants'  debt, 
which  they  declined  to  do,  and  the  matter  was  thus  termi- 
nated. 

It  appears,  from  the  evidence,  that  subsequent  to  the  exe- 
cution and  recording  of  the  two  mortgages,  and  on  June  1, 
1870,  the  mortgagor  conveyed,  by  deed,  the  mortgaged  prem- 
ises to  appellant,  and  that  the  deed  contains  a  statement  that 
the  mortgage  of  appellant  and  the  mortgage  of  complainants, 
for  $450  balance,. are  a  part  of  the  consideration  of  the  deed. 

From  this  evidence  it  is  claimed,  that  when  appellant  ac- 
cepted the  deed  he  became  bound  to  pay  complainants'  mort- 
gage, and  upon  default  thereof  the  bill  to  foreclose  would  lie, 
even  if  appellant  had  no  notice  of  the  unrecorded  mortgage  at 
the  time  he  acquired  his. 

If  the  mortgagor  sold  the  mortgaged  premises  to  appellant, 
and  he  agreed,  as  a  part  of  the  consideration,  to  pay  the  com- 
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plainants'  mortgage,  we  have  no  doubt  a  court  of  equity  would 
require  the  money  to  be  paid  or  the  lands  sold  under  the  mort- 
gage in  satisfaction  of  the  debt. 

But  it  is  clear,  from  the  evidence,  that  appellant  did  not 
purchase  the  mortgaged  premises.  The  deed  was  made  to  him, 
not  as  a  sale,  but  as  additional  security  to  the  mortgage  he  held. 
We  apprehend  he  had  the  right  to  show  what  the  real  consid- 
eration of  the  conveyance  was,  and  parol  evidence  was  compe- 
tent for  that  purpose.  Kinzie  v.  Penrose,  2  Scam.  515; 
Bidders  v.  Riley,  22  111.  109;  Booth  v.  Hynes,  54  111.  363. 

The  justice  of  the  peace  who  drew  the  deed,  testifies  that  it 
was  no  part  -of  the  consideration  of  the  deed  that  appellant 
should  pay  complainants'  mortgage;  that  the  mortgagor  was 
in  feeble  health,  and  gave  the  deed  in  order  that  the  grantee, 
in  case  she  should  not  recover,  could  get  the  rents  on  the  prop- 
erty without  waiting  two  years  by  foreclosing  his  mortgage. 

The  witness  stated,  in  reference  to  the  clause  in  the  deed  in 
regard  to  consideration:  "  The  only  reason  I  mentioned  in 
the  deed,  was  to  get  over  the  clause  in  the  deed  that  the  prem- 
ises were  not  encumbered." 

The  appellant,  in  his  evidence,  testified  that  he  did  not  as- 
sume complainants'  mortgage,  and  the  deed  was  not  made  to 
satisfy  his  own  mortgage,  but  its  only  purpose  was  to  give  him 
additional  security  on  the  property. 

It  is,  therefore,  apparent,  from  the  evidence,  that  it  was  no 
part  of  the  consideration  of  the  deed  that  appellant  was  to  pay 
or  assume  the  complainants'  mortgage,  neither  was  the  con- 
veyance made  in  satisfaction  of  the  mortgage  held  by  appellant. 
The  deed,  therefore,  did  not  affect  the  rights  of  the  complain- 
ants, or  appellant,  under  their  mortgages,  but,  so  far  as  priority 
was  concerned  between  them,  they  occupied,  relatively,  the 
same  position  as  they  would  had  the  deed  never  been  executed. 
Nor  was  the  mortgage  of  appellant  extinguished  by  the  con- 
veyance or  merged  in  the  fee,  as  has  been  suggested.  The 
object  and  intent  of  the  deed  seem,  rather,  to  have  been  to 
give  appellant  additional  security. 

It  is  well  settled  that  where  a  greater  and  less  estate  meet 
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in  the  same  person,  a  merger  does  not  necessarily  follow.  That 
will  depend  upon  the  intent  and  interest  of  the  parties,  and  if 
a  court  perceives  it  necessary,  to  advance  the  ends  of  justice, 
that  the  two  estates  should  be  kept  separate,  it  will  so  regard 
them.  Edgerton  v.  Young,  43  111.  465;  Campbell  v.  Carter, 
14  111.  289;  Jarvis  v.  Frink,  id.  398. 

So  far  as  appears  from  this  record,  the  appellant  had  a  prior 
lien  on  the  premises  for  the  payment  of  his  debt,  and  it  was 
error  for  the  court  to  decree  otherwise. 

The  decree  will,  therefore,  be  reversed  and  the  cause  re- 
manded. 

Decree  reversed. 


S.   C.  Conwell 

V. 

John  McCowan  et  at, 

1.  Partnership — one  partner  assuming  payment  of  firm  debts.  Where 
one  partner,  on  the  dissolution  of  partnership,  assumes  the  payment  of  a 
note  of  the  firm,  the  other  partner,  as  between  themselves,  becomes  merely 
a  surety  on  the  note,  although,  as  between  them  and  the  payee,  they  are 
both  principals. 

2.  Mortgage — when  delivery  is  sufficient.  Where,  upon  the  dissolution 
of  a  partnership,  one  partner  assumes  the  payment  of  a  firm  note,  and  exe- 
cutes a  mortgage  to  the  payee  of  the  note  to  secure  its  payment,  and  as 
indemnity  to  the  other  partner  against  his  liability  thereon,  a  delivery  of 
the  mortgage  to  such  other  partner  is  sufficient. 

3.  Subrogation — when  party  paying  debt  secured  by  mortgage  is  entitled 
to.  Where,  on  dissolution  of  partnership,  one  partner  assumes  the  payment 
of  a  partnership  note,  and  executes  a  mortgage  to  the  payee  of  the  note  to 
secure  its  payment,  and  to  indemnify  his  co-partner  against  the  payment 
thereof,  such  co-partner  will  be  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee  to  the  extent  of  any  payment  he  may  have  to  make  on  such  part- 
nership note. 

"Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county; 
the  Hon.  John  Burns,  Judge,  presiding. 
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Messrs.  Dearborn  &  Campbell,  for  the  plaintiff  in  error. 

Mr.  John  W.  Pitman,  and  Mr.  D.  Ward,  for  the  defendant 
in  error  McCowan. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

"When  this  case  was  before  us  on  a  former  appeal,  the  decree 
was  reversed,  because  it  did  not  appear  that  complainant  had 
paid  any  portion  of  the  mortgage  indebtedness,  and  therefore 
he  could  not  be  subrogated  to  the  rights  of  the  mortgagee, 
and  have  the  premises  sold  to  pay  any  indebtedness  to  him- 
self. 53  111.  363.  Leave  was  given  complainant  to  amend  his 
bill,  which  was  done,  so  as  to  show  what  amount  he  had  in 
fact  paid  and  what  amount  still  remained  to  be  due  to  the 
mortgagee.  Thompson,  the  mortgagee,  answered  complain- 
ant's amended  bill,  and  also  filed  a  cross-bill,  asking  to  have 
the  mortgage  foreclosed  for  the  amount  still  due  him.  On  the 
final  hearing,  a  decree  of  foreclosure  was  entered  on  the  origi- 
nal and  cross-bills,  finding  the  respective  amounts  due  to 
Thompson  and  McCowan,  subrogated  the  latter  to  the  rights 
of  the  former,  under  the  mortgage,  to  the  extent  he  had  paid 
the  indebtedness  thereby  secured,  and  directing  a  sale  of  the 
premises  in  default  of  payment  of  the  sums  found  due. 

The  facts  in  this  case,  as  shown  by  the  testimony,  estop 
defendant  fmm  maintaining  there  was  no  delivery  of  the 
mortgage.  The  note  it  was  intended  to  secure  was  made  by 
McCowan  and  Conwell,  with' the  Walkers  as  sureties.  Thomp- 
son seems  to  have  regarded  the  sureties  as  good,  and  did  not 
require  any  further  security  on  the  note.  McCowan  and  Con- 
well  had  been  partners,  and,  on  the  dissolution  of  the  firm, 
they  were  indebted  to  Thompson  in  the  amount  of  this  note. 
By  the  terms  of  the  dissolution,  Conwell  assumed  to  pay  the 
liabilities  of  the  late  firm,  including  the  note  to  Thompson, 
on  which  the  Walkers  were  their  sureties.  The  mortgage  now 
sought  to  be  foreclosed  was  executed  by  Conwell,  not  so  much 
to  secure  that  indebtedness  to  Thompson,  by  way  of  further 
security  to  him,  as  indemnity  to  McCowan  that  neither  he  nor 
his  sureties  would  have  to  pay  it. 
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As  between  Thompson  and  the  makers,  McCowan  and  Con- 
well,  they  were  both  principals  on  the  note,  but  Conwell 
having  assumed  to  pay  the  debt,  as  between  themselves, 
McCowan  was  a  mere  surety  for  Conwell.  The  mortgage  was 
executed  to  secure  the  indebtedness  of  the  firm  to  Thompson, 
which  Conwell  had  individually  assumed  to  pay.  It  was  de- 
livered to  McCowan  both  as  security  for  the  indebtedness  of 
the  firm  to  Thompson  and  as  indemnity  to  McCowan  against 
the  failure  of  Conwell  to  meet  his  engagement  to  make  the 
payment,  and  that,  in  law,  was  itself  a  sufficient  delivery. 
Since  McCowan  has  paid  a  large  portion  of  the  firm  indebted- 
ness to  Thompson,  it  would  now  be  inequitable  to  permit  Con- 
well to  say  the  mortgage  had  never  been  delivered,  and  was 
for  that  reason  invalid.  Whether  Thompson  desired  to  accept 
it  as  additional  security  or  not,  is  wholly  immaterial.  It  was 
delivered  for  the  benefit  of  McCowan  and  their  securities,  and 
the  mortgagor  was  not  at  liberty  to  retract  it. 

It  is  clear,  from  the  evidence,  McCowan  has  paid  a  large 
portion  of  the  indebtedness  to  Thompson,  which,  in  equity, 
Conwell  was  bound  to  pay.  The  amount  found  seems  to  be 
correct.  Upon  the  clearest  principles  of  equity,  complainant 
is  entitled  to  be  subrogated  to  the  rights  of  Thompson,  under 
the  mortgage,  to  the  extent  he  has  paid  the  indebtedness  of 
defendant  to  him.  That  is  the  extent  of  the  present  decree, 
and  it  is  warranted  by  the  principles  of  equity  and  justice.  1 
Story  Eq.  Jur.  sec.  502,  and  notes. 

The  directions  given  as  to  the  terms  of  the  sale  are  suffi- 
ciently  definite  to  comply  with  the  requirements  of  the  statute, 
and  the  decree  will  be  affirmed. 

Decree  affirmed. 
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Andrew  Binz 

v. 

Herman  Gr.  Weber. 

1.  Statutes — of  the  passage  of  laws — the  title.  Under  the  constitution 
of  1870,  only  such  portions  of  a  bill  as  were  expressed  in  the  title  when  it 
passed  the  two  houses  will  acquire  the  force  of  law.  It  does  not  matter 
what  title  may  be  adopted  to  designate  the  act  after  it  has  passed.  That  is 
no  part  of  the  law,  nor  does  it  enlarge,  limit  or  control  the  law.  But  every 
bill  must  have  a  title,  and  such  title  does  limit  and  control  the  bill  as 
passed. 

2.  But  the  mere  fact  that  the  title  of  an  act  is  more  restrictive  than  the 
title  of  the  bill  when  it  passed  one  of  the  houses,  will  not  necessarily  defeat 
the  entire  act,  if  there  be  portions  of  it  which  are  still  embraced  in  the 
more  restrictive  title,  andwhich  maybe  executed  independently  of  those 
portions  which  have  to  be  rejected. 

3.  Same— presumption.  However,  where  the  legislative  journals  are  not 
proved  for  the  purpose  of  showing  by  what  title  a  bill  passed  each  house,  it 
will  be  presumed  that  it  so  passed  by  the  title  to  the  act,  and  the  operation 
and  effect  of  the  act  will  be  governed  by  such  title. 

4.  Same — whether  an  act  relates  to  more  than  one  subject.  The  "  act  to 
authorize  the  city  of  Belleville  and  the  town  of  Mascoutah  to  issue  bonds," 
so  far  as  it  authorized  the  places  named  to  issue  their  bonds  for  the  purpose 
mentioned  in  the  act,  is  held  to  contain  but  one  subject,  and  that  is  accu- 
rately expressed  in  the  title. 

5.  Former  decision.  It  was  incidentally  said  in  Larrison  v.  Peoria, 
Atlanta  and  Decatur  Railroad  Co.  77  111.  11,  that  the  constitution  does  not 
require  a  title  to  a  bill.  But  that  was  wrong,  as  the  practice  is  changed  by 
the  constitution  so  as  to  render  a  title  to  a  bill  indispensable,  and  that 
opinion  should  be  regarded  as  modified  to  that  extent. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  W.  H.  Snyder,  Judge,  presiding. 

The  statute,  the  validity  of  which  is  involved  in  this  case, 
may  be  found  in  68  111.  35. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiff  in  error. 
Messrs.  "Wilderman  &  Hamill,  for  the  defendant  in  error. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

A  trial  was  had  on  an  agreed  statement  of  facts,  and  from 
it  it  appears  that  the  town  of  Mascoutah,  in  the  year  1870, 
subscribed  $50,000  for  stock  in  the  Southeastern  Railway 
Company,  and  issued  its  bonds  for  that  sum,  dated  the  1st  of 
November,  1870,  due  in  twenty  years,  wTith  ten  per  cent  inter- 
est per  annum,  and  delivered  the  bonds  to  the  company  in 
payment  of  the  subscription.  It  was  made,  and  the  bonds 
issued  and  delivered  under  an  act  of  the  General  Assembly, 
approved  March  5,  1867.  Private  L.  vol.  1,  p.  841.  The  bonds 
were  registered  by  the  Auditor  of  Public  Accounts  some  time 
in  1870,  and  he,  to  provide  for  the  interest  accruing  on  the 
bonds,  levied  on  the  property  assessed  in  the  town  for  taxa- 
tion a  per  cent  sufficient  for  the  purpose,  and  the  county  clerk 
extended  the  same  on  the  property  thus  assessed.  The  whole 
amount  of  personal  tax  assessed  against  plaintiff  in  error  was 
$14.25,  of  which  $6.01  was  levied  to  meet  the  interest  on  these 
bonds;  that  he  willingly  paid  the  remainder  of  his  taxes,  but 
paid  the  $6.01  under  protest,  and  to  avoid  a  sale  of  his  prop- 
erty. 

It  was  also  stipulated  that,  if  the  act  of  the  5th  of  March, 
1867,  was  constitutionally  adopted,  and  does  not  contravene  the 
constitution,  then  judgment  to  be  rendered  in  favor  of  the  col- 
lector; if  otherwise,  for  plaintiff  for  $6.01.  The  court  below 
found  for  defendant,  and  so  entered  judgment. 

Two  questions  are  presented — first,  was  the  act  formally 
adopted,  and  if  so,  does  it  embrace  more  than  one  subject,  and 
is  that  subject  named  in  the  title. 

It  is  urged  that,  because  the  law  has  a  title  more  restrictive 
than  that  to  the  bill  when  it  passed  the  Senate,  and  because 
this  more  restrictive  title  does  not  appear  to  have  been  adopted 
by  the  "ayes  and  noes,"  and  by  a  majority  of  the  members 
elect  of  each  house,  the  law  was  not  constitutionally  adopted. 
A  controlling  consideration  in  adopting  these  constitutional 
provisions  was,  to  guard  against  inconsiderate  legislation.  The 
practice  of  passing  bills  by  their  titles,  without  being  read  at 
19— 81st  III. 
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large  in  the  two  houses,  had  grown  into  a  common  practice. 
Bills  were  passed  by  their  titles,  and  members,  supposing  the 
titles  truly  stated  the  provisions  of  the  bills,  voted  for  them 
without  learning  their  provisions.  In  this  manner  vicious  leg- 
islation obtained.  It  was  to  prevent  this  practice,  in  part,  at 
least,  that  this  constitutional  provision  was  adopted.  See 
Plnmmsr  v.  The  People,  74  111.  361. 

By  giving  effect  to  this  provision,  no  portion  of  a  bill  not 
germane  to  its  general  object,  or  not  expressed  in  the  title 
when  passed  through  the  two  houses,  could  acquire  the  force 
of  a  law.  Only  the  portions  of  a  bill  expressed  in  the  title 
when  passed  are  constitutionally  adopted.  This  being  so,  it 
does  not  matter  what  title  might  be  adopted  after  its  passage, 
to  designate  the  law.  The  title  adopted  after  the  passage  of 
the  bill  is  no  part  of  the  law,  nor  does  it  enlarge,  limit  or  con- 
trol the  law.  The  title  to  a  bill  is  an  essential  part  of  the  bill, 
and,  under  the  constitution,  every  bill  must  have  a  title,  and 
such  title  must  truly  state  the  object  of  the  bill. 

Under  this  constitutional  requirement,  then,  we  must  look 
to  the  title  of  this  bill  as  it  passed  each  house,  and  not  to  the 
title  of  the  act  after  its  adoption,  to  learn  what  portion  of  its 
provisions  are  constitutional.  By  thus  applying  these  provi- 
sions to  the  passage  of  laws,  we  have  no  doubt  we  shall  effect- 
uate the  intention  of  the  framers  of  that  instrument. 

In  Larrison  v.  Peoria,  Atlanta  and  Decatur  Bailroad  Co. 
77  111.  11,  it  was  said  that  a  title  to  a  bill  was  not  essential, 
but,  on  further  argument  and  reflection,  we  are  satisfied  that  we 
were  wrong,  as  the  constitution  has  made  it  indispensable,  and 
that  opinion,  in  that  respect,  must  be  modified,  and  it  is  not 
necessary  at  this  time  to  consider  whether  a  title  to  an  act  is 
essential.  Where  the  journals  are  not  resorted  to  for  the  pur- 
pose of  showing  by  what  title  a  bill  passed,  we  will  presume 
that  it  passed  by  the  title  to  the  act,  and  its  operation  and  title 
will  be  governed  thereby. 

Tested,  then,  by  these  requirements,  was  this  a  constitutional 
law  ?  This  law  undoubtedly  does  authorize  the  city  of  Belle- 
ville and  town  of  Mascoutah  to  issue  bonds,  and  that  purpose 
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was  clearly  expressed  in  the  title  as  it  passed  both  houses.  Tt 
is  true,  the  journals  may  show,  and  it  is  stipulated  they  do, 
that  title,  when  the  bill  passed  the  Senate,  was  more  compre- 
hensive, and  embraced  the  town  of  Nashville,  in  Washington 
county;  but  in  the  House  the  name  of  the  latter  town  was 
omitted.  But  we  fail  to  see  how  that  could  affect  the  law  so 
far  as  it  related  to  the  city  of  Belleville  and  town  of  Mascou- 
tah.  They  were  both  embraced  in  the  body  of  the  bill,  and  in 
the  title,  as  it  passed  both  houses,  and  that  answers  the  consti- 
tutional requirement,  and  we  must  hold  that  both  of  these  places 
may  legally  act  under  the  law,  whether  or  not  Nashville  can. 

It  is  urged  that  the  bill  contains  more  than  one  subject,  and 
they  are  not  embraced  in  the  title.  According  to  numerous 
decisions  of  this  court,  so  far  as  the  act  relating  to  the  city  of 
Belleville  and  town  of  Mascoutah  is  concerned,  there  was  but 
one  subject  matter.  The  issue  of  the  bonds  by  those  municipal- 
ities to  pay  for  stock  authorized  to  be  subscribed  to  any  railroad, 
McAdam  or  plank  road,  was  the  controlling  purpose  of  the 
law,  and  the  various  provisions  of  the  act  only  prescribe  the 
mode  of  carrying  this  purpose  into  effect.  Even  if  the  law  is 
void  as  to  Nashville,  we  are  at  a  loss  to  comprehend  in  what 
manner  that  could  affect  the  act  so  far  as  it  relates  to  Belleville 
and  Mascoutah.  The  doctrine  is  well  established  that,  although 
some  provisions  of  an  act  are  repugnant  to  the  constitution, 
the  others  are  valid,  if  they  are  capable  of  being  carried  into 
operation;  and  there  can  be  no  doubt  that  all  relating  to  Nash- 
ville may  be  stricken  out,  and  still  enough  remain  to  permit 
Belleville  and  Mascoutah  to  issue  and  deliver  valid  and  bind- 
ing bonds.  These  are  the  views  entertained  when  the  case 
of  Decker  v.  Hughes,  68  111.  33,  was  before  us  on  a  petition 
for  a  rehearing,  but,  as  they  seemed  to  be  so  obvious,  they 
were  not  expressed  in  an  opinion.  The  journals  are  not  regu- 
larly before  us,  but  the  parties  have  stipulated  as  to  their  con- 
tents, and  we  have  considered  the  questions  as  though  legally 
presented  by  the  journals  and  they  were  properly  before  us. 

The  entire  record  considered,  we  see  no  error,  and  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Toledo,  Wabash  and  Western  Railway  Co. 

v. 
Julia  A.  Brooks. 

1.  Railway  company — not  liable  to  parties  guilty  of  fraud  in  procuring 
passage.  Where  a  person  knowingly  induces  the  conductor  of  a  train  of 
cars  to  carry  him  on  such  train  without  paying  fare,  contrary  to  the  rules 
of  the  company  and  the  instructions  to  the  conductor,  it  is  a  fraud  upon  the 
company,  which  will  preclude  a  recovery  by  such  person  for  any  injury 
sustained  whilst  being  so  carried. 

2.  Husband  and  wife — husband  fraudulently  obtaining  passage  for  wife 
on  railroad.  Where  the  husband,  whilst  traveling  with  his  wife,  fraudu- 
lently induces  a  conductor  to  cany  them  without  paying  fare,  contrary  to 
the  conductor's  instructions,  the  husband  is  the  agent  of  the  wife,  and  she 
will  be  chargeable  with  notice  of  all  regulations  of  the  company  of  which 
the  husband  is  apprised. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Hat,  Greene  &  Littler,  for  the  plaintiff  in  error. 

Messrs.  Cunningham  &  Webber,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  questions  presented  in  this  case  were  discussed  in  a  case 
between  the  same  parties  at  the  present  term  of  this  court. 
Ante,  245.  Defendant  in  error,  in  company  with  a  person  she 
claims  was  her  husband,  got  upon  the  train  at  Decatur,  to  go 
to  Danville,  without  procuring  a  ticket  or  paying  any  fare. 
The  husband,  in  the  presence  of  the  wife,  represented  that  they 
had  no  money,  when,  in  fact,  they  had  more  than  enough  to 
have  paid  their  fare  to  that  place.  The  husband,  in  the  pres- 
ence of  defendant  in  error,  was  informed  that  it  was  contrary 
to  the  regulations  of  the  company  for  persons  to  travel  on  the 
road  without  a  ticket  or  paying  fare. 

On  the  trial,  in  the  court  below,  the  court  instructed  the 
jury  that  it  did  not  matter  whether  defendant  in  error  had  a 
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ticket  or  had  paid  her  fare;  and  refused  to  instruct  the  reverse 
of  this  proposition. 

In  the  other  case  between  these  parties,  at  the  present  term, 
it  was  held,  that  it  was  material ;  that  when  a  person  knowingly 
induces  the  conductor  to  carry  him  without  paying  fare,  con- 
trary to  his  instructions,  it  is  a  fraud  on  the  company,  which 
precludes  a  recovery. 

She,  however,  denies  that  she  knew  of  the  regulation,  but  in 
this  she  is  flatly  contradicted  by  other  witnesses.  But,  be  this 
as  it  may,  even  if  it  were  conceded  that  she  was  not  informed, 
her  husband  was,  and  he  was  engaged  in  endeavoring  to  fraud- 
ulently procure  her  passage  on  the  road  without  paying  fare. 
He  was  her  agent,  and  what  he  knew  in  reference  to  the  mat- 
ter is  the  same  as  if  it  had  actually  come  to  her  knowledge. 
She  can  not  profit  by  the  fraudulent  acts  of  her  husband.  Had 
he,  by  fraud,  acquired  property  for  her,  and  in  her  name,  it  is 
manifest  that  she  could  not  have  protected  herself  by  pleading 
ignorance  of  his  fraud,  and  thus  hold  the  property.  And  in 
principle,  the  two  cases  are  alike. 

The  court  below  erred  in  giving  these  instructions  for  de- 
fendant, and  in  not  giving  the  reverse  of  them  for  plaintiffs  in 
error. 

The  judgment  of  the  court  below  must  be  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Isaiah  Boon 


Moline  Plow  Company. 

1.  Practice — holding  night  sessions  of  court  a  matter  of  discretion  with 
the  judge.  The  holding  of  a  night  session  of  court  is  a  matter  of  practice 
resting  in  the  discretion  of  the  judge,  and  the  Supreme  Court  will  not  in- 
terfere in  such  cases,  unless  it  clearly  appears  there  has  been  an  abuse  of 
power  and  injustice  done. 
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2.  An  announcement  by  the  judge,  in  open  court  during  the  day,  that 
there  will  be  a  night  session  of  court  held  that  evening,  and  the  docket 
called  for  trial,  is  full  notice  to  parties,  and  they  should  be  present  with 
their  witnesses  at  such  session,  prepared  for  trial. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the  lion. 
C.  B.  Smith,  Judge,  presiding. 

.     Messrs.  Hamilton  &  Emerson,  for  the  appellant. 
Messrs.  Lodge  &  Huston,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  brought  by  the  appellee  against  the  appel- 
lant, upon  a  promissory  note  given  by  appellant  and  one  J.  S. 
Boon,  for  a  certain  plow  of  appellee's  manufacture. 

There  was  a  defense  set  up  to  the  suit  of  a  failure  of  consid- 
eration, and  breach  of  warranty  as  to  the  plow. 

The  plaintiff  recovered  a  verdict  and  judgment  for  $24.65, 
and  the  defendant  appealed. 

The  only  question  presented  and  urged  by  appellant,  is  as 
to  the  right  and  authority  of  the  circuit  court  to  call  the  cause 
for  trial,  and  compel  the  parties  to  try  the  same  between  the 
hours  of  ten  and  eleven  o'clock  at  night. 

It  appears  by  the  record,  that  the  call  of  the  docket  was  five 
days  behind  the  setting  by  the  clerk  upon  the  docket  of  the 
causes  for  trial;  that  on  the  afternoon  of  the  14th  day  of  Sep- 
tember, the  judge  gave  public  notice  in  open  court,  that  he 
would  hold  court  that  night,  and  call  the  docket  for  trial;  that 
the  cause  had  been  set  by  the  clerk  for  trial  on  the  third  day 
of  the  term,  but  it  had  not  been  reached  for  trial  up  to  the 
hour  of  adjournment  at  evening  of  the  14th  of  September, 
which  was  the  eighth  day  of  the  term;  that  the  cause  was  first 
called  for  trial  between  the  hours  of  ten  and  eleven  o'clock  in 
the  night  time  of  that  day;  that  upon  such  calling  of  the  cause 
for  trial,  defendant's  attorneys  moved  the  court  upon  their 
written  motion  to  continue  the  case  until  the  next  morning, 
"  on  account  of  the  case  being  called  for  trial  between  the  hours 
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of  ten  and  eleven  o'clock  in  the  night  time,"  which  motion  the 
court  overruled;  whereupon  a  jury  was  called  and  a  trial  had 
and  verdict  found  for  plaintiff;  one  witness  testifying  on  behalf 
of  the  defendant,  being  the  person  who  sold  the  plow  and 
made  whatever  warranty  was  made.  A  motion  was  made  by 
defendant  for  a  new  trial  founded  upon  his  affidavit  of  facts 
going  to  show  a  defense  to  the  note;  that  he  had  three  wit- 
nesses besides  himself  by  whom  he  could  prove  the  facts;  that 
he  and  all  the  witnesses  had  attended  the  court  every  day  after 
the  second  day  of  the  term,  from  its  opening  until  its  adjourn- 
ment at  six  o'clock  in  the  evening;  that  they  all  lived  ten 
miles  from  the  place  where  the  court  sat,  and  all  had  families 
and  were  compelled  to  be  at  home  during  nights;  and  that  on 
account  of  the  absence  of  himself  and  his  witnesses  the  above 
facts  could  not  be  proved. 

The  court  overruled  the  motion  for  a  new  trial. 

The  announcement  in  open  court,  on  the  afternoon  of  Sep- 
tember 14,  that  a  night  session  would  be  held  that  evening  and 
the  docket  be  called  for  trial,  gave  the  defendant  full  notice 
thereof,  and  he  should  have  been  present  himself  at  the  trial, 
and  have  retained  his  witnesses  to  have  had  them  present. 
The  holding  of  a  night  session  of  court  is  a  matter  of  practice 
resting  in  the  discretion  of  the  judge.  This  court  should  not 
interfere  in  such  case,  at  least,  unless  it  clearly  appears  that 
there  has  been  an  abuse  of  the  power,  and  injustice  done.  We 
perceive  no  sufficient  ground  for  interference  with  the  action 
of  the  court  in  this  case. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scott  dissenting. 


296  Smith  v,  Crawford.  [Jan.  T. 

Syllabus. 


Leander  Smith 

v. 

George  A.  Crawford. 

1.  Description  in  deed  —  sufficiency.  Any  description  adopted  in  a 
deed  by  which  the  identity  of  the  premises  intended  to  be  conveyed  may  be 
established,  is  sufficient. 

2.  Same — extrinsic  evidence  to  identify  premises  described.  For  the  pur- 
pose of  sustaining  a  grant,  extrinsic  evidence  may  be  used  to  identify  and 
establish  the  object  of  the  call  in  the  deed,  and  the  grant  will  only  be  held 
void  for  uncertainty,  where,  after  resort  to  oral  proof,  it  still  remains  a  mat- 
ter of  conjecture  what  was  intended  by  the  instrument. 

3.  Same  —  by  reference  in  deed  of  conveyance  to  another  deed.  A  deed 
which  describes  the  premises  intended  to  be  conveyed  as  the  same  premises 
conveyed  by  a  certain  other  deed,,  giving  names  of  the  parties  and  date  of 
deed,  and  date  and  place  where  recorded,  is  sufficient  if,  by  reference  to  such 
other  deed,  a  certain  description  can  be  obtained. 

4.  Same — number  of  acres  less  than  whole  tract,  if  not  located — effect  of. 
If  the  owner  of  a  tract  of  land  conveys  a  number  of  acres,  less  than  the 
whole,  without  designating  their  locality,  the  grantee  acquires  an  interest  in 
the  whole  tract,  as  a  tenant  in  common,  in  the  proportion  which  the  num- 
ber of  acres  conveyed  bears  to  the  whole  tract. 

5.  Partition — when  interchange  of  deed  necessary.  Although  power  is 
given  to  courts  of  chancery,  by  statute,  to  confirm  title  in  the  parties  in 
cases  of  partition,  without  the  interchange  of  deeds,  they  are  not  compelled 
to  do  so,  and  if  a  court  of  chancery,  instead  of  exercising  this  statutory 
power,  proceeds  according  to  the  old  chancery  practice,  the  title  will  not 
vest  in  the  parties,  except  by  interchange  of  deeds  in  compliance  with  the 
decree. 

6.  Same — levy  on  interest  of  a  party  pending  suit.  Where  a  decree  in  a 
partition  suit  requires  an  interchange  of  deeds,  a  levy  on  the  interest  of  one 
of  the  parties,  made  after  decree,  but  before  a  compliance  therewith  by 
interchange  of  deeds,  is  good  to  pass  the  interest  of  such  party,  and  the  pur- 
chaser at  a  sale  under  such  levy  will  be  entitled  to  the  specific  part  set  off 
to  such  party  by  the  decree  of  partition. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Wm.  W.  Farwell,  Judge,  presiding. 

Messrs.  Sleeper  &  Whiton,  for  the  appellant. 

Messrs.  Williams  &  Thompson,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

On  the  first  argument  of  this  case,  we  were  of  opinion  that 
the  description  of  the  property  in  the  deed,  etc.,  through  which 
appellant  claims,  was  so  indefinite  and  uncertain  that  no  title 
was  thereby  conveyed,  and  upon  that  ground  affirmed  the  de- 
cree below.  On  reconsideration,  however,  a  majority  of  the 
court  have  come  to  a  different  conclusion,  and  are  of  opinion 
the  description  of  the  property  is  sufficiently  definite  and 
certain,  and  that  the  decree  below  should  be  reversed. 

The  certificate  of  the  levy  of  the  attachment  describes  the 
property  levied  upon  as  u  the  right,  title  and  interest  of  said 
defendant"  [that  is,  George  A.  Crawford,]  ain  and  to  that 
piece  or  parcel  of  land  known  as  an  undivided  ten  acres  of 
land  in  the  E.  -J  of  section  2,  township  39,  range  13  E.  of  3d 
P.  M.  in  Cook  county,  Illinois,  being  the  same  premises  re- 
ferred to  in  a  deed  from  Isaac  Cook  and  wife  to  George  A. 
Crawford  and  Allison  White,  dated  June  24, 1856,  and  recorded 
in  Yol.  117  of  Deeds',  page  549." 

The  same  description  obtains  in  the  indorsement  of  the 
special  execution,  the  certificate  of  sale,  and  sheriff's  deed  to 
appellant.  The  deed  from  Cook  and  wife,  referred  to  in  the 
description,  conveys  to  George  A.  Crawford  and  Allison  White, 
"  an  undivided  ten  acres  of  land  in  the  east  half  of  section  2, 
township  39,  range  13,  etc.,  in  Cook  county."  This  is  equiva- 
lent to  a  grant  of  an  interest  in  the  entire  tract,  equal  to  the 
proportion  which  ten  acres  bear  to  the  number  of  acres  in  the 
entire  tract. 

It  is  said,  in  Freeman  on  Co-tenancy,  §  96,  "If  the  owner 
of  a  tract  convey  a  number  of  acres,  less  than  the  whole,  with- 
out any  designation  of  their  locality,  the  grantee  thereby 
acquires  an  interest  in  the  whole  tract,  as  tenant  in  common 
with  the  grantor.  The  interest  of  the  grantee  is  in  the  pro- 
portion which  the  number  of  acres  conveyed  to  him  bears  to 
the  whole  number,  and  entitles  him  to  all  the  rights  and  reme- 
dies incident  to  a  tenancy  in  common."  This  is  sustained  by 
the  following,  among  other  decided  cases:     Jackson  v.  Liv- 
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ingston,  7  Wendell,  136;  Corbin  v.  Jackson,  14  id.  619;  Gibbs 
v.  Swift,  12  Cush.  393;  Jeioett  v.  Foster,  14  Gray,  495;  Can- 
ning and  Wife  v.  Pinkham  and  others,  1  N\  H.#353;  Ring 
v.  Ashworth,  3  Iowa,  452;  SchencTc  et  al.  v.  Evoy  et  al.  24 
Cal.  104. 

The  only  case  in  this  court  claimed  to  be  directly  opposed  to 
this  construction,  is  Laflin  v.  Ilerrington,  16  111.  302,  but,  by 
reference  to  the  separate  opinion  of  Caton,  J.,  at  p.  305,  and 
the  dissenting  opinion  of  Scates,  C.  J.,  at  p.  572,  it  is  evident 
that  the  portion  of  the  opinion  of  Skinner,  J.,  relied  on,  ex- 
presses only  his  own  views,  and  can  not  be  regarded  as  the 
opinion  of  the  court.  The  cases  decided  in  this  court  since 
that  time,  in  which  descriptions  have  been  held  insufficient, 
are  all  readily  distinguishable  from  the  present.  In  none  of 
them  has  it  been  held  that  the  conveyance  of  a  definite  num- 
ber of  acres,  undivided,  in  a  larger  tract,  does  not  convey  an 
interest  in  the  whole,  in  proportion  as  is  the  number  of  acres 
conveyed  to  the  number  of  acres  in  the  whole  tract. 

It  appears  that,  before  the  attachment  was  levied,  there  had 
been  a  partition  of  the  320  acres,  and  the  interest  of  Craw- 
ford and  White  had  been  set  off  to  them  by  metes  and  bounds. 
The  partition  was  in  chancery,  and  the  decree  required  the 
interchange  of  deeds  between  the  co-tenants,  which  had  not 
been  executed  when  the  attachment  was  levied. 

The  question  is,  whether  the  levy  on  the  "  undivided  inter- 
est" is  sufficient  to  bind  the  interest  set  apart  by  the  decree 
of  partition. 

If  the  levy  was  made  while  the  suit  was  pending,  there  is 
no  question  but  it  was  sufficient,  and  appellant,  by  his  pur- 
chase, although  not  a  party  to  the  record,  became  a  party  to 
the  suit.  Loomis  v.  Riley,  24  111.  307;  Manly  v.  Pettee,  38 
id.  128. 

We  incline  to  the  opinion  that  the  suit  here  may  be  regarded 
as  still  pending  when  the  levy  was  made.  Power,  it  is  true,  is 
given  to  courts  of  chancery,  by  the  statute,  to  confirm  titles  in 
the  parties  in  cases  of  partition,  without  the  interchange  of 
deeds,  but  it  does  not  compel  them  to  do  so,  and  if  a  court  of 


1876.]  Smith  v.  Crawfokd.  299 

Opinion  of  the  Court. 

chancery,  instead  of  exercising  the  statutory  power,  proceeds 
according  to  the  old  chancery  practice,  we  think  there  is 
nothing  in  the  statute  that  would  vest  title  in  the  parties,  ex- 
cept the  compliance  with  the  decree,  by  the  interchange  of 
deeds. 

It  would  seem  that,  by  requiring  deeds  to  be  interchanged, 
the  court  must  have  intended  title  should  thereby  pass,  and  we 
can  hardly  think  the  title  did  pass  by  the  operation  of  the 
decree,  when  the  court  did  not  design  the  decree  should  have 
that  effect.  But,  aside  from  this,  we  think  the  levy  was  suffi- 
cient. It  describes  Crawford's  title  with  such  certainty,  that 
there  can  be  no  mistake  in  following  it.  The  partition  gave 
Crawford  no  new  title;  it  simply  changed  its  character  from 
that  of  a  tenant  in  common  to  an  owner  in  severalty.  But  he 
still  held  under  his  deed  from  Cook,  and  the  partition  showed 
the  lot  set  apart  to  him  was  because  of  his  rights  under  that 
deed. 

The  rule  recognized  by  this  court  in  recent  cases,  is,  "Any 
description  adopted  in  a  deed  by  which  the  premises  intended 
to  be  conveyed  maybe  established  and  identified,  is  sufficient;" 
and  it  is  also  held,  that,  for  the  purpose  of  sustaining  a  grant, 
extrinsic  evidence  may  be  used  to  identify  and  establish  the 
objects  of  the  call  in  the  deed;  and  that  "a  devise  or  grant 
will  only  be  held  void  for  uncertainty,  where,  after  resort  to 
oral  proof,  it  still  remains  a  matter  of  mere  conjecture  what 
was  intended  by  the  instrument."  Colcord  v.  Alexander,  67 
111.  581;  Billings  v.  The  Kankakee  Goal  Co.  id.  489. 

A  mere  examination  of  the  records,  here,  would  show  the 
interest  conveyed  to  Crawford  by  the  deed  from  Cook,  and 
which  was  levied  on  by  the  attachment,  is  that  which  was  set 
off  to  him  in  severalty  by  the  partition. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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The  City  of  Quincy 

v. 

Ebenezer  B.  Barker. 

1.  Cities  and  towns — liability  of  for  defects  in  streets  and  sidewalks. 
Obstructions  or  defects  in  the  streets  or  sidewalks  of  a  town  or  city,  to  make 
the  corporation  liable  for  injury  occasioned  thereby,  must  be  of  such  a 
nature  that  they  are  in  themselves  dangerous,  and  can  not  be  readily 
detected,  or  such  that  a  person  exercising  ordinary  prudence  can  not  avoid 
danger  or  injury  in  passing  them. 

2.  Negligence — by  party  injured  upon  public  street.  If  a  person,  who 
is  acquainted  with  a  sidewalk  over  which  he  is  passing  in  daylight,  walks 
upon  a  portion  of  it  which  is  obstructed  with  an  accumulation  of  ice,  when 
there  is  plenty  of  space  on  either  side  for  him  to  pass  along  and  avoid  such 
obstruction,  he  is  guilty  of  such  want  of  care  as  to  preclude  his  recovery 
from  the  city  for  any  injury  he  may  sustain  by  reason  of  such  obstruction. 

Writ  of  Error  to  the  Circuit  Court  of  Adams  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Mr.  O.  H.  Browning,  and  Mr.  W.  H.  Govert,  for  the  plain- 
tiff in  error. 

Messrs.  "Wheat  &  Marcy,  for  the  defendant  in  error 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Ebenezer  Barker, 
against  the  city  of  Quincy,  to  recover  damages  for  an  injury 
resulting  from  a  fall  on  a  sidewalk  of  the  city,  on  the  2d  day 
of  February,  1873.  A  trial  of  the  cause  before  a  jury  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  $1000.  The  court 
overruled  a  motion  for  a  new  trial  and  rendered  judgment  on 
the  verdict;  to  reverse  which  this  writ  of  error  was  brought. 
While  the  sidewalk  where  the  accident  happened  was  some- 
what rough  and  uneven,  owing  to  the  fact  that  some  of  the 
brick  of  which  it  was  constructed  had  worn  more  than  others, 
yet  we  see  nothing  from  the  evidence  that  would  justify  the 
conclusion  that  the  walk  was  so  defective  in  itself  as  to  render 
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it  unsafe  or  dangerous  for  those  who  had  occasion  to  travel 
upon  it. 

Even  the  plaintiff  admitted  upon  the  stand,  on  cross-exam- 
ination, that  "if  there  was  no  ice  a  person  could  have  gone  over 
the  sidewalk  there  without  danger;"  and  this  was  corroborated 
by  a  large  majority  of  the  witnesses,  who  concur  in  the  opinion 
that,  aside  from  the  ice,  the  walk  where  the  accident  occurred 
was  reasonably  safe. 

We  do  not,  therefore,  deem  it  necessary  to  say  anything  fur- 
ther upon  this  branch  of  the  case. 

It  is  not  questioned  that  the  plaintiff  slipped  and  fell  upon 
the  sidewalk,  the  result  of  which  was  a  fracture  of  the  hip  bone 
and  an  injury  to  the  spine.  It  is  also  true  that  the  injury 
received  was  serious  in  its  character,  and  if  the  evidence  jus- 
tifies any  verdict,  the  judgment  rendered  was  not  excessive. 

The  controverted  question  in  the  case,  however,  is,  whether 
the  sidewalk  where  the  accident  occurred  was  obstructed  in 
such  a  manner  as  to  render  the  city  liable,  and,  whether  the 
obstruction  was  the  cause  of  the  injury,  or  whether  it  was  to 
be  attributed  to  the  want  of  ordinary  care  on  the  part  of  the 
plaintiff. 

Some  of  the  witnesses  testify  that  the  sidewalk  where  the 
injury  was  received  was  twelve  feet  wide,  while  others  say  it 
was  sixteen  feet.  The  ice,  upon  which  the  plaintiff  slipped 
and  fell,  was  near  the  center  of  the  walk,  about  one  foot  wide, 
and  from  two  to  four  inches  thick.  It  is  clear,  from  all  the 
evidence,  that  there  was  ample  room  on  either  side  of  the  ice 
for  persons  to  travel  on  the  walk  without  passing  over  or 
upon  it. 

The  plaintiff,  in  his  evidence,  in  speaking  of  the  ice  and 
sidewalk  where  he  was  injured,  said,  "The  ridge  was  four  or 
five  inches  high,  and,  I  think,  pretty  nearly  solid;  I  should 
judge  a  foot  wide,  more  <f-r  less;  it  run  up  sharper  towards  the 
top ;  I  do  not  know  but  the  condition  of  the  sidewalk  on  each 
side  of  the  ridge  was  fair;  it  might  have  been  fair;  the  side- 
walk there,  I  think,  was  about  twelve  feet  wide;  my  impres- 
sion is  that  this  ridge  was  a  little  more  to  the  south,  but  very 
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near  to  the  center  of  the  sidewalk;  if  the  sidewalk  was  twelve 
feet  wide,  then  there  was  eleven  feet  of  the  sidewalk  there 
unobstructed  by  the  ridge;  it  is  possible  that  the  sidewalk  there 
is  sixteen  feet  wide,  if  so,  then  it  would  have  fifteen  feet  of 
unobstructed  space;  if  the  sidewalk  was  only  twelve  feet  wide 
there  would  be  some  four  or  five  feet  on  the  south  side  of  the 
ridge,  and  some  six  or  seven  feet  on  the  other  side;  and  if  it 
was  sixteen  feet  wide,  there  would  still  be  a  greater  space  where 
the  sidewalk  was  in  tolerable  condition." 

Herman  Marcker,  a  witness  for  the  plaintiff,  on  cross-exam- 
ination, said,  "There  might  have  been  some  snow  under  that 
ice,  but  there  was  not  much,  just  a  thin  sheet  of  ice — a  thin 
veneering  of  ice.  If  the  ice  had  not  been  there,  there  would 
not  have  been  any  danger  of  a  person,  in  walking,  falling,  who 
was  taking  any  care.  There  was  not,  to  my  recollection,  any 
ridge  of  ice  there  a  foot  wide;  there  was  no  high  ridge  of  ice 
there;  there  was  space  enough  on  each  side  for  persons  to  walk 
without  getting  on  that  little  place;  I  should  think  if  it  had 
not  been  for  the  little  glazing  of  ice,  the  walk  would  have  been 
in  a  reasonably  good  condition  to  walk  over;  I  do  not  know 
how  long  that  glazing  of  ice  had  been  on  that  pavement;  it  did 
not  look  like  there  had  been  much  travel  on  it,  because  the 
travel  would  have  made  it  rough;  it  must  have  been  made 
either  during  the  preceding  night  or  that  morning." 

Edward  Bernard,  a  witness  for  plaintiff,  on  cross-examina- 
tion, said,  "There  was  room  enough  between  the  ice  and  the 
edge  of  the  pavement  for  a  person  to  walk  without  getting  on 
that  ice;  a  person  taking  ordinary  care,  noticing  where  he  was 
going,  could  have  passed  along  there  without  falling." 

The  defendant  introduced  evidence  on  the  same  question, 
which  was  still  stronger  in  support  of  defendant's  theory,  but 
it  is  not  necessary  to  refer  to  it. 

From  the  evidence  of  the  plaintiff  it  is  apparent  that  on 
each  side  of  the  small  piece  of  ice  upon  which  the  plaintiff 
slipped  and  fell,  the  walk  was  from  five  to  seven  feet  wide  and 
in  good  condition,  over  which  a  person  could  pass  with  entire 
safety. 
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It  will  be  remembered  that  this  accident  did  not  occur  in 
the  night  time,  when  the  plaintiff  could  not  see  the  condition 
of  the  walk,  but  in  broad  daylight.  Nor  was  the  plaintiff  un- 
acquainted with  the  walk,  as  he  had  been  in  the  habit  of  pass- 
ing over  it  on  his  way  to  the  post  office  twice  every  day. 

The  law  does  not  require  a  city  or  incorporated  town  to  re- 
spond in  damages  for  every  injury  that  may  be  received  on  a 
public  street.  Before  a  recovery  can  be  had  it  must  appear 
that  the  party  injured  used  ordinary  care  to  avoid  the  danger. 

In  The  City  of  Aurora  v.  Pulfer,  56  111.  270,  it  was  held 
that  the  obstructions  or  defects  in  the  streets  or  sidewalks  of  a 
city,  to  make  the  corporation  liable,  must  be  of  such  a  nature  that 
they  are  in  themselves  dangerous,  or  such  that  a  person  exercis- 
ing ordinary  prudence  can  not  avoid  danger  or  injury  in  passing 
them ;  in  general,  such  defects  as  can  not  be  readily  detected. 

Under  the  rule  announced  in  the  case  cited,  it  is  difficult  to 
perceive  upon  what  ground,  under  the  facts  established  before 
the  jury,  the  plaintiff  can  recover. 

If  it  be  conceded  that  the  ice  upon  the  sidewalk  was  an  ob- 
struction, it  was  a  defect  in  the  walk  that  could  be  readily 
detected ;  it  was  in  the  center  of  the  walk  and  in  plain  view, 
and  could  not  escape  the  attention  of  a  pedestrian,  unless  he 
was  walking  in  a  hasty  and  reckless  manner!  Can  it  be  said 
that  the  ice  upon  the  walk  was  such  a  defect  that  the  plaintiff, 
by  the  exercise  of  ordinary  care,  could  not  have  avoided  the 
danger?  We  apprehend  not.  If  he  had  given  that  attention  to 
the  walk  that  is  required  of  a  prudent  man,  he,  no  doubt,  would 
have  seen  the  ice,  and  then  he  could  have  passed  on  either  side 
of  it  in  safety,  as  the  walk  was  sufficiently  wide  and  safe  for 
that  purpose. 

Had  the  plaintiff  been  unacquainted  with  the  walk,  and 
been  passing  over  it  in  the  night  time,  when  the  obstruction 
could  not  have  been  seen,  then  a  different  question  would  arise; 
but  here  the  ice  was  in  plain  view,  and  by  the  exercise  of 
ordinary  prudence  it  could  have  been  seen  and  passed  without 
stepping  upon  it,  and  thus  the  danger  would  have  been 
avoided. 
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It  is  utterly  impracticable  for  a  city  or  incorporated  town  at 
all  seasons  of  the  year  to  keep  streets  and  sidewalks  free  and 
clear  from  ice;  and  should  the  incorporation  be  held  liable  for 
every  accident  that  might  occur  from  an  obstruction  of  this 
character,  the  result  might  be  to  bankrupt  every  incorporated 
town  in  the  State. 

While  the  law  requires  a  municipal  corporation  to  keep  its 
streets  and  sidewalks  in  a  safe  condition,  and  clear  of  all  dan- 
gerous obstructions,  yet  a  person  who  travels  over  the  streets 
or  sidewalks  has  no  right  recklessly  to  walk  into  danger,  and 
if  he  does  so  he  can  not  recover  for  an  injury  received. 

The  pedestrian  must  exercise  due  and  ordinary  care  to  avoid 
danger,  and  where  he  fails  to  do  so,  and  if  it  appears,  had  that 
precaution  been  observed,  the  injury  could  have  been  avoided, 
no  recovery  can  be  had. 

As  the  evidence  fails  to  show  that  the  plaintiff  in  passing 
over  the  walk  exercised  due  care  to  avoid  the  danger,  the  court 
erred  in  overruling  the  motion  for  a  new  trial,  for  which  error 
the  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed, 

Mr.  Chief  Justice  Scott,  dissenting: 

That  cities  and  villages  are  bound  to  exercise  reasonable 
care  to  keep  streets  within  their  corporate  limits  in  repair  and 
free  from  dangerous  obstructions,  is  the  settled  law  in  this 
State.  The  obligation  resting  upon  them  in  this  regard  is 
not  less  imperative  than  if  imposed  by  statute. 

In  the  case  before  us,  the  negligence  charged  as  the  ground 
of  liability,  is,  the  defendant  city  suffered  snow  and  ice  to 
accumulate,  at  the  point  where  plaintiff  fell,  in  such  quantities 
as  that  it  became  dangerous  to  persons  passing  over  the  street, 
although  using  due  care  and  caution.  Previous  to  the  hap- 
pening of  the  accident  there  had  been  a  fall  of  snow;  it  was 
not  removed  from  the  sidewalk,  and  in  consequence  of  travel 
thereon  it  had  formed  in  ridges  a  few  inches  in  height,  of  the 
width  of  about  a  foot  at  the  base,  sloping  from  the  center  in 
either  direction.     There  is  evidence  that  a  water  conductor 
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from  an  adjoining  building  emptied  upon  an  awning  imme- 
diately over  the  sidewalk  where  the  accident  happened.  A 
defect  in  the  awning  permitted  the  water  from  the  conductor 
to  fall  upon  the  sidewalk  below,  where,  freezing,  it  formed  a 
cake  of  ice. 

The  obstructions  complained  of,  were  no  sudden  formations. 
They  had  been  forming  so  long  they  must  have  been  known  to 
the  city  authorities,  whose  principal  office  was  in  the  imme- 
diate vicinity. 

The  location  of  these  obstructions  was  upon  one  of  the  prin- 
cipal streets  of  the  city.  At  the  time  of  the  injury  to  plaintiff 
many  persons  .were  passing  over  it,  going  to  and  from  the  post 
office. 

Accumulations  of  ice  and  snow  on  the  sidewalk  at  this  point 
were  not  common  to  all  the  streets  of  the  city,  but  their  dan- 
gerous character  was  produced  to  a  great  extent  by  artificial 
causes.  Water  from  the  conductor  of  the  next  adjoining  buildin  o- 
falling  on  the  sidewalk,  by  the  action  of  the  elements,  formed 
considerable  quantities  of  ice.  Snow  had  been  suffered  to  lie  upon 
the  sidewalk  until,  by  travel  upon  it,  ridges  had  been  formed. 
While  passing  over  these  obstructions,  plaintiff,  although  ob- 
serving due  care,  fell  and  sustained  a  severe,  and,  perhaps, 
permanent  injury  of  the  hip  and  lower  part  of  the  spine. 

A  municipal  corporation  is  not  bound  to  keep  its  streets 
entirely  free  from  ice  and  snow;  were  this  even  practicable, 
by  the  utmost  exertions,  and  the  expenditure  of  money  and 
labor,  it  would  impose  upon  such  corporations  unreasonable 
burdens.  When  they  have  done  what  is  reasonable  in  this 
regard  they  have  discharged  the  obligation  the  law  imposes 
upon  them.  Nor  are  they  to  be  held  liable  for  every  mere 
accident  that  may  happen  within  their  corporate  limits. 

Where  an  injury  results  from  the  slippery  condition  of  the 
streets,  which  is  generally  produced  by  the  prevailing  storms 
of  the  season,  it  has  always  been  held  there  is  no  liability  on 
the  municipality.  The  rule  is  a  reasonable  one,  and  accords 
with  our  sense  of  justice.  Against  such  conditions  it  is  not 
possible  to  provide  by  any  ordinary  watchfulness;  but  where 
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snow  and  ice  are  suffered  to  accumulate  in  ridges  or  irresrular 
heaps  in  particular  localities  on  sidewalks,  to  such  an  extent 
as  to  become  dangerous,  and  which  could  have  been  prevented 
by  ordinary  diligence  of  the  municipal  officers,  the  authorities, 
so  far  as  I  have  examined  them,  are  all  to  the  effect  the  city 
or  village  will  be  liable  to  any  person  injured  in  consequence 
of  such  obstructions.  City  of  Chicago  v.  Smith,  48  111.  107; 
City  of  Centralia  v.  Krouse,  64  111.  19;  Cory  don  v.  Norwich, 
37  Conn.  414;  Cook  v.  Milwaukee,  24  Wis.  270;  Luther  v. 
Worcester,  97  Mass.  268;  Hutchins  v.  Boston,  97  Mass.  272; 
Street  v.  Holyoke,  105  Mass.  82;  Gilbert  v.  Roxbury,  100 
Mass.  185;  Providence  v.  Clapp,  17  Howard,  165;  McLaugh- 
lin v.  Corry,  77  Perm.  State  R.  109. 

Most  of  these  decisions  were  made  in  reference  to  statutes 
making  it  the  duty  of  cities  and  towns  to  keep  their  streets 
and  highways  in  repair  and  safe  for  the  ordinary  travel,  to  per- 
sons using  proper  care.  But  such  a  duty  and  liability  are 
considered  to  exist  and  obligatory  upon  municipal  corpora- 
tions without  any  positive  statute  imposing  such  duty  and 
liability,  as  has  been  repeatedly  held  by  decisions  of  this  court. 
They  are  none  the  less  authorities  upon  the  exact  point  we  are 
considering,  viz:  that  unusual  accumulations  of  snow  and  ice, 
in  irregular  forms  or  heaps,  like  any  other  obstruction,  maybe  a 
defect  in  a  street  or  sidewalk.  It  is  always  a  question  of  fact,  to 
be  found  from  the  evidence,  whether  such  obstructions  are  of  a 
dangerous  character  to  persons  observing  due  care  for  their  own 
safety,  and  whether  they  have  been  negligently  suffered  to  re- 
main for  an  unreasonable  time  after  the  knowledge  of  their 
existence  had  come  to  the  notice  of  the  corporate  authorities, 
or  whether  the  same  could  have  been  discovered  by  the  exer- 
cise of  ordinary  diligence. 

The  injury  to  plaintiff  was  not  attributable  to  any  slippery 
condition  of  the  sidewalk,  common  to  all  the  walks  of  the  city, 
produced  by  the  action  of  the  elements;  but  was  caused  by  the 
uneven  masses  of  snow  and  ice  that  the  city  had  permitted  to 
form,  and  perhaps  more  directly  by  the  ice-cake  that  had 
formed  from   the  leak  in  the  awning.     The  condition  of  the 
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sidewalk  at  that  point  was  of  considerable  duration,  was  readily 
observable  by  all  persons,  and  we  must  believe  the  city  authori- 
ties had  notice  of  it;  the  principal  office  was  near  by;  it  was  the 
duty  of  the  city  to  have  caused  the  ridges  of  snowT  and  ice  to 
be  leveled,  and  the  ice-cake  removed.  The  obstruction  was 
confined  to  a  single  locality,  and  could  have  been  removed 
with  as  little  difficulty  as  any  other  temporary  defect.  Had  it 
been  in  an  unfrequented  part  of  the  city,  no  doubt  a  less  degree 
of  care  would  have  been  required  on  the  part  of  the  city 
authorities;  but  this  was  a  most  public  place,  in  the  vicinity 
of  the  post  office,  where  persons  were  constantly  passing  at  all 
hours  of  the  day.  Its  dangerous  character  is  proven  beyond 
question,  by  the  fact  other  persons  had  fallen  there.  No  ex- 
cuse whatever  is  shown  for  suffering  the  dangerous  accumula- 
tions of  snow  and  ice  to  remain  so  lonff.  It  can  be  attributed 
to  no  other  cause  than  the  negligent  conduct  of  the  city  officers, 
whose  business  it  was  to  attend  to  such  matter,  and  for  which 
neglect  the  city  is  responsible. 

No  negligence  whatever  is  imputable  to  plaintiff.  He  had 
an  asthmatic  difficulty,  which  compelled  him  to  walk  slowly, 
and  the  proof  shows  he  was  observing  more  than  ordinary  care 
for  his  personal  safety. 

In  my  opinion,  the  conclusion  reached  by  a  majority  of  the 
court,  is  warranted  by  neither  the  law  nor  the  evidence,  and  if 
adhered  to  it  will  work  great  injustice  to  a  most  unfortunate 
sufferer,  and  establish  a  most  pernicious  rule.  It  seems  to 
me  the  opinion  disregards  not  only  all  our  former  decisions, 
but  the  law  applicable  to  such  cases,  as  declared  by  courts  of 
the  highest  authority  in  other  States,  and  ignores,  as  I  think, 
important  facts  found  by  the  jury  on  the  evidence  in  the  case. 

The  judgment  ought  to  be  affirmed. 
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Daniel  Leonard  et  aL 

v. 
The  People  of  the  State  of  Illinois. 

1.  Bill  op  exceptions  —  what  proceedings  before  justice  of  the  pence 
should  appear  in.  In  a  prosecution  under  section  6,  chapter  43,  of  Revised 
Statutes  of  1874,  this  court  will  not  review  the  decision  of  the  circuit  court 
in  refusing  to  dismiss  the  action  for  want  of  a  sufficient  bond  for  costs  be- 
fore the  justice  of  the  peace,  where  the  bill  of  exceptions  does  not  set  out 
the  bond  given  before  the  justice,  nor  state  that  no  bond  was  given. 

2.  Election  as  to  grounds  of  action — whether  required.  In  an  action  to 
recover  fines  alleged  to  have  been  incurred  under  section  6  of  ch.  43,  Rev. 
Stat.  1874,  entitled  "  Dram  Shops,"  it  is  not  error  to  refuse  to  compel  the 
prosecution,  before  going  to  trial,  to  elect  specifically  what  particular  offense, 
under  that  section,  the  defendant  was  to  be  required  to  answer,  when  it 
appears  that  on  the  trial  no  evidence  was  offered  except  under  one  clause 
of  the  section. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

The  motion,  referred  to  in  the  opinion  of  the  court,  was,  to 
dismiss  the  cause  for  the  reason  that  an  insufficient  bond  for 
costs  was  filed  therein. 

Mr.  Oscar  A.  DeLeuw,  for  the  appellants. 

Mr.  Albert  F.  Smith,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  against  appellants,  in  the  name  of  the 
appellees,  for  fines  alleged  to  have  been  incurred  by  appellants, 
by  violations  of  the  6th  section  of  chapter  43  of  Revised  Laws 
of  1874. 

The  action  was  begun  before  a  justice  of  the  peace  of  Cass 
county,  July  10,  1874,  tried  July  24,  1874,  when  judgment 
was  rendered  against  appellants.  They  appealed  to  the  circuit 
court.  A  trial  was  had  by  a  jury  in  the  circuit  court  at  the 
August  term,  1875.     Verdict  was  rendered  for  appellees  for 
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and  judgment  was  entered  thereon,  from  which  judg- 
ment the  defendants  below  have  appealed  to  this  court. 

It  is  contended  that  the  circuit  court  erred  in  overruling 
appellants'  motion  to  dismiss  the  action,  and  in  permitting 
appellees  to  file  a  bond  for  costs. 

This  objection  can  not  prevail  upon  this  record,  because, 
although  the  transcript  shows  that  a  like  motion  was  made  in 
apt  time  before  the  justice  of  the  peace,  yet  the  bill  of  excep- 
tions does  not  show  that  no  bond  for  costs  was  filed  before  the 
justice,  nor  does  it  set  out  the  bond,  if  any,  filed  with  the 
justice,  or  in  any  other  manner  show  that  the  bond  was  not  in 
all  things  sufficient.  We  have  not  considered  the  question, 
whether  such  a  bond  is  at  all  necessary  in  this  action. 

It  is  alleged  that  the  court  erred  in  refusing  to  compel  the 
plaintiffs,  before  going  to  trial,  to  elect  specifically  what  par- 
ticular offense,  under  that  section  6,  the  defendants  were  to  be 
required  to  answer.  The  evidence  in  the  case  is  all  set  out, 
and  from  that  it  appears  that  no  evidence  was  offered,  except 
under  one  clause  of  the  section.  The  defendants,  therefore, 
were  required,  on  the  trial,  to  meet  offenses  under  one  clause 
of  the  statute  only,  and  not  offenses  of  different  classes.  The 
judgment  can  not  be  disturbed  on  that  ground. 

The  evidence  has  been  carefully  examined,  and  a  majority 
of  the  court  are  of  opinion  that  it  fully  sustains  the  verdict. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Breese:  I  do  not  concur  in  this  opinion. 
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H.   <fc  J.    ScHWABACKER 
V. 

E.  L.  Rush    et  al. 

1.  Attachment  —  issue  bn  plea  to  the  affidavit.  Where  an  affidavit 
states,  as  ground  for  an  attachment,  that  the  defendant,  within  two  years 
preceding  the  filing  of  the  affidavit,  had  fraudulently  conveyed  and  as- 
signed his  property,  so  as  to  hinder  and  delay  creditors,  and  the  defendant, 
by  his  plea,  traverses  the  affidavit,  the  only  question  is  whether  the  defend- 
ant has,  within  two  years  before  the  commencement  of  the  suit,  fraudulently 
conveyed  or  assigned  his  effects  so  as  to  hinder  or  delay  his  creditors. 

2.  Where  the  issue  in  an  attachment  suit  is  whether  the  defendant  has 
fraudulently  conveyed  or  assigned  his  property  within  two  years  preceding 
the  commencement  of  the  suit,  so  as  to  hinder  and  delay  his  creditors,  the 
question  whether  goods  sold  by  him  were  delivered  to  the  purchaser  so  as 
to  pass  title  as  against  his  creditor,  is  not  presented. 

3.  Same — non-delivery  of  goods  not  evidence  of  fraudulent  sale.  A  sale 
of  goods  made  in  good  faith  for  a  valuable  consideration,  although  there  is 
not  such  a  delivery  as  to  pass  title  to  the  purchaser  as  against  the  credit- 
ors of  the  seller,  does  not  amount  to  a  fraudulent  assignment  or  conveyance 
so  as  to  hinder  and  delay  creditors,  within  the  meaning  of  the  Attachment 
Law. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Hughes  &  McCart,  for  the  appellants. 

Messrs.  Stevenson  &  Ewing,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  commenced  in  attachment,  and  was  tried  by 
the  court  without  the  intervention  of  a  jury.  There  having 
been  personal  service  upon  defendants,  judgment  was  rendered 
against  them  for  the  amount  of  the  note  which  was  the  basis 
of  the  action,  but  the  court  found  the  issues  on  the  plea  in 
abatement  to  the  attachment  writ,  for  defendants,  and  quashed 
the  writ.     That  decision  is  assigned  for  error. 

The  allegation  in  the  attachment  affidavit  is,  defendants, 
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within  two  years  preceding  the  filing  of  the  affidavit,  had  fraud- 
ulently conveyed  and  assigned  their  property  and  effects,  or  a 
part  thereof,  so  as  to  hinder  and  delay  creditors.  Traversing 
this  allegation,  defendants  say,  in  their  plea,  they  did  not, 
within  two  years  preceding  the  filing  of  the  affidavit  herein, 
fraudulently  convey  or  assign  their  property  and  effects,  or  any 
part  thereof,  with  intent  to  hinder  and  delay  their  creditors. 

The  attachment  was  levied  upon  a  stock  of  drugs  and  other 
goods  usually  kept  in  a  small  retail  drug  store.  One  of  defend- 
ants owned  the  building  in  which  the  goods  were  kept,  and 
the  stock  of  drugs  was  formerly  owned  by  defendants,  as  part- 
ners. In  May,  Robertson  sold  out  his  interest  in  the  goods 
to  his  partner,  Rush,  and  in  July,  following,  Rush  not  only 
sold  the  entire  stock  of  jroods.  but  also  the  house  and  lot,  to 
one  Sage.  It  is  this  latter  sale  that  is  alleged  to  be  fraudulent, 
and  made  with  a  view  to  hinder  and  delay  the  creditors  of 
defendants. 

Sage  was  to  pay  $500  for  the  goods  and  $500  for  the  house 
and  lot.  Rush  was  indebted  to  Sage  in  the  sum  of  about  $460. 
By  agreement  this  sum  was  deducted  from  the  amount  of  the 
purchase  money,  and  the  residue  Sage  paid  in  cash  and  his? 
two  notes,  one  for  $200  and  the  other  for  $300.  The  latter 
note  has  since  been  paid. 

Whether  there  was  such  delivery  of  the  goods  as  would  pass 
the  title  to  Sage  as  against  creditors  of  defendants,  is  not  a 
question  in  this  case.  Sage  is  not  a  party  to  this  suit,  and  it 
does  not  seem  that  issue  can  be  appropriately  tried  in  this  ac- 
tion. Before  his  rights  can  be  cut  off,  he  ought  to  have  a  day 
in  court.  The  single  issue  is,  whether  defendants  had,  within 
two  years  preceding  the  commencement  of  this  action,  fraud- 
ulently conveyed  or  assigned  their  effects,  or  a  part  thereof,  so 
as  to  hinder  or  delay  their  creditors.  The  sale  may  have  been 
bona  Jlde,  for  a  valuable  consideration,  yet  if  there  had  been 
no  delivery  of  the  goods,  the  property  might  still  be  liable  to 
an  execution  against  the  property  of  defendants;  but  if  the 
sale  was  a  fair  transaction,  for  a  valuable  consideration,  yet, 
notwithstanding  there  may  have  been  no   sufficient  delivery 
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of  the  property,  we  apprehend  the  attachment  could  not  be 
maintained.  It  is  indispensable  the  assignment  or  conveyance 
of  the  property  should  have  been  fraudulent,  so  as  to  hinder 
or  delay  creditors.  That  is  the  issue  made  by  the  pleadings, 
and  not  whether  there  had  been  such  delivery  of  the  property 
to  the  vendee  as  would  pass  the  title  to  the  purchaser,  as 
against  execution  creditors  of  defendants. 

In  this  view  of  the  law  the  finding  of  the  court  was  warranted 
by  the  evidence.  There  is  no  dispute  that  Rush  was  largely 
indebted  to  Sage  for  borrowed  money.  Sage  bought  the  goods 
and  storehouse  in  good  faith,  and  paid  all  the  property  was 
worth.  Deducting  the  amount  Rush  owed  him,  he  paid  in 
cash,  and  gave  his  notes  for  the  balance,  and  has  since  paid 
the  one  for  the  largest  amount.  Every  dollar  of  the  money 
for  which  the  property  was  sold  was  appropriated  to  pay  the 
debts  of  defendants. 

The  weight  of  the  evidence  is,  the  sale  was  a  fair  one;  that 
the  property  was  sold  for  all  it  was  worth,  and  was  purchased 
by  Sage  in  the  utmost  good  faith.  It  does  not  militate  against 
the  validity  of  the  sale  that  a  part  of  the  purchase  money  was 
paid  by  Sage  in  a  pre-existing  indebtedness.  He  is  entitled 
to  the  same  protection  as  though  he  had  paid  a  new  considera- 
tion for  the  entire  property.     Kranert  v.  Simon,  65  111.  344. 

We  repeat,  we  have  not  considered  whether  there  was  such 
delivery  of  the  property  as  the  law  requires  to  pass  the  title  to 
the  vendee,  as  against  creditors  of  defendants,  for  the  reason 
we  do  not  think  that  question  arises  on  the  case.  It  is  enough 
it  does  not  appear  the  property  was  fraudulently  conveyed  or 
assigned,  so  as  to  hinder  or  delay  creditors  of  defendants.  On 
this  question  the  evidence  fails  to  support  plaintiffs'  theory  of 
the  case. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Victor  Scale  Company 

v. 

Thomas  Shurtleff. 

1.  Ne  exeat — not  allowed  when  complete  remedy  exists  at  law.  A  writ 
of  ne  exeat  will  not  be  granted  where  it  appears  from  the  petition  that  a 
complete  remedy  may  be  had  at  law. 

2.  Chancery — will  not  necessarily  take  cognizance  of  a,  case  because  it 
may.  Because  a  court  of  equity  may  take  cognizance  of  a  case  it  does  not 
necessarily  follow  that  it  will.  Equity  powers  ought  not  to  be  invoked 
unless  it  appears  that  a  court  of  law  can  not  afford  sufficient  remedy. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Bloomfield,  Pollock:  &  Campbell,  for  the  appel- 
lant. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

We  are  satisfied,  after  a  careful  examination  of  this  record, 
and  of  the  points  made  on  it,  that  no  case  is  shown  to  justify 
the  writ  of  ne  exeat,  and  the  circuit  court  decided  correctly  in 
quashing  the  same.  The  point  made  by  appellant,  that  the 
case  appears  to  have  been  decided  on  demurrer,  when  no  de- 
murrer was,  in  fact,  filed,  but  only  a  motion  to  quash,  is  not 
of  any  weight,  as  the  decision  on  the  motion  to  quash  brought 
before  the  court  the  allegations  in  the  petition. 

We  have  sought  in  vain  for  a  precedent  for  this  case.  It 
appears  a  regular  action  at  law  had  been  prosecuted  to  judg- 
ment against  the  debtor,  and  an  execution  returned  nulla 
bona.  The  easy,  expeditious  and  simple  course  for  the  plain- 
tiff then  to  pursue,  if  the  allegations  in  his  petition  are  true, 
as  we  must  believe,  was,  to  issue  a  capias  ad  satisfaciendum, 
the  effect  of  which  would  be,  to  compel  him  to  surrender  the 
property  he  is  charged  with  concealing,  for  the  benefit  of  his 
creditors;  or,  on  failure  to  do  so,  be  committed  to  prison,  not 
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because  he  owes  a  debt,  but  because  of  his  attempt  to  evade 
the  payment  of  it.  This  is  a  fraud,  and  for  such  fraud,  if 
proved,  imprisonment  would  follow. 

It  is  true,  as  urged  by  appellant,  that  as  fraud  is  the  basis 
of  this  proceeding,  equity  has  jurisdiction.  This  does  not 
follow.  This  proceeding  is  special,  sui  generis,  and  is  never 
allowed  when  the  necessity  for  the  writ  does  not  exist.  We 
see  no  necessity  for  a  resort  to  it,  inasmuch  as  by  proceeding 
at  law  in  the  court  in  which  the  judgment  was  rendered,  a 
complete  remedy  can  be  had,  much  more  prompt  and  effica- 
cious than  the  one  now  sought.  We  do  not  think  a  court  of 
equity  should  interfere  when  a  court  of  law,  or  legal  process 
issued  by  such  a  court,  can  aiford  the  party  relief  as  ample  and 
speedy  as  he  could  obtain  in  equity.  What  is  to  hinder  the 
execution  of  a  ca.  sa.  to  its  ultimate  results,  and  in  what  re-' 
spect  will  its  execution  not  be  as  ample  and  as  efficacious  as 
the  writ  of  ne  exeat  f  We  can  not  see.  Because  a  court 
of  equity  may  take  cognizance  of  a  case,  it  does  not  neces- 
sarily follow  that  it  will.  Equity  powers  ought  not  to  be 
invoked  unless  something  is  shown  why  the  more  summary 
proceedings  of  a  court  of  law  can  not  afford  a  sufficient 
remedy. 

We  are  of  opinion  there  is  a  complete  remedy  by  a  writ  of 
ca.  sa.  for  the  complaint  set  out  in  this  petition,  and  the  judg- 
ment of  the  circuit  court  in  quashing  the  writ  of  ne  exeat  was 
correct  and  must  be  affirmed. 

Judgment  affirmed. 


Sarah  Alwood  et  al. 

v. 

Henry  Mansfield  et  al. 

Injunction  bond — damages  must  he  assessed  on  dismissal  of  injunction 
suit.  The  act  of  1874,  providing  that  a  failure  to  assess  damages  on  the  dis- 
missal of  a  suit  where  an  injunction  is  granted  shall  not  operate  as  a  bar  to 


1876.]  Alwood  et  al.  v.  Mansfield  et  al.  315 

Opinion  of  the  Court. 

an  action  on  the  injunction  bond,  only  applies  to  bonds  entered  into  after  it 
took  effect,  and  has  no  operation  as  to  bonds  entered  into  before  that  time, 
although  the  dismissal  of  the  suit  may  be  subsequent  thereto. 

Appeal  from  the  Circuit  Court  of  Tazewell  county ;  the  Hon. 
John  Burns,  Judge,  presiding. 

Mr.  "Wilbur  F.  Henry,  for  the  appellants. 

Mr.  B.  S.  Prettyman,  and  Mr.  "W.  L.  Prettyman,  for  the 

appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellants  entered  into  an  injunction  bond  on  the  2d  day 
of  March,  1874,  under  a  bill  filed  in  the  Mason  circuit  court. 
The  venue  of  the  case  was  changed  to  Tazewell  county.  On 
motion  of  the  defendants,  the  injunction  was,  on  the  17th  day 
of  February,  1875,  dissolved  and  the  bill  dismissed,  but  no 
damages  were  then  assessed.  Appellees,  thereupon,  brought 
debt  on  the  bond,  and  appellants  filed  a  demurrer  to  the  declara- 
tion, which  was  overruled  by  the  court,  and  defendants  abided 
by  their  demurrer,  whereupon  the  court  rendered  judgment  on 
the  demurrer,  and  assessed  damages  in  favor  of  appellees,  at 
the  sum  of  $100,  and  rendered  judgment  against  defendants 
for  that  sum,  and  they  appeal. 

It  is  urged,  as  ground  of  reversal,  that  appellees,  failing  to 
have  their  damages  assessed  when  the  bill  was  dismissed,  can 
not  recover  on  an  assessment  of  damages  made  in  the  action 
on  the  bond.  In  the  cases  of  Roberts  v.  Fahs,  36  111.  268, 
Russell  v.  Rogers,  56  111.  178,  and  Brownfield  v.  Broivnjield, 
58  111.  152,  it  was  held,  that,  under  the  statute  of  1861,  p.  133, 
to  enable  the  obligee  to  recover  in  a  suit  on  the  bond,  the 
damages  must  be  assessed  on  the  dissolution,  and  in  the  suit 
in  which  the  injunction  was  granted;  that  such  was  the  effect 
of  the  act  of  1861. 

But,  in  this  case,  it  is  urged  that  the  act  of  1874,  P.  S.  p. 
580,  sec.  12,  has  changed  the  act  of  1861.  This  latter  act  re- 
enacts  the  provisions  of  the  former  act,  with  a  proviso  that  a 
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failure  to  assess  the  damages  on  the  dismissal  of  the  suit  in 
which  the  injunction  is  granted,  shall  not  operate  as  a  bar  to  an 
action  on  the  injunction  bond,  and  it  is  urged  that,  as  the  dis- 
solution was  had  after  the  act  of  1874  went  into  effect,  there  was 
no  bar  to  a  recovery.  On  the  other  hand  it  is  replied,  that  the 
injunction  bond  was  executed  when  the  act  of  1861  was  in  force, 
and  that  the  rights  of  the  parties  are  fixed  by  that  act,  and 
that  to  give  the  act  of  1874  a  retroactive  effect  would  be  to 
impair  the  obligation  of  the  contract,  and  would  violate  the 
constitution. 

"Would  such  a  construction  have  that  effect?  Under  the 
law  of  1861,  the  cases  referred  to  hold  that  the  assessment  of 
damages  must  be  had  on  the  dissolution  of  the  injunction,  and 
that  this  requirement  entered  into  and  formed  a  part  of  the 
agreement.  If  it,  then,  became  a  part  of  the  contract  of  the 
parties,  it  must  be  held  that  their  rights  thereby  became  fixed 
and  vested,  and  it  was  not  within  the  power  of  the  General  As- 
sembly to  alter  or  change  their  contract.  But  in  this  case  it 
is  not  a  question  of  construction,  as  the  bond  in  terms  requires 
the  assessment  to  be  made  at  the  time  the  dissolution  of  the 
injunction  should  be  had.  The  General  Assembly,  therefore, 
had  no  power  to  change  this  express  agreement  of  the  parties, 
and  authorize  the  assessment  of  damages  at  a  different  time. 
We  must,  therefore,  hold  that  the  amendment  of  the  act  of 
1861  by  that  of  1874,. can  only  apply  to  such  bonds  entered 
into  after  the  latter  act  went  into  effect,  and  can  have  no  oper- 
ation on  such  bonds  entered  into  previously. 

The  court,  therefore,  erred  in  overruling  the  demurrer  to  the 
declaration,  and  the  judgment  of  the  court  below  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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Elizabeth  Work 

v. 

John  Cowhick,  Admr.  Etc. 

1.  Statute  of  Frauds — what  is  a  compliance  with.  Where  the  adminis- 
trator and  the  purchaser  at  a  sale  made  by  him  as  such,  went  to  a  scriv- 
ener immediately  after  the  sale,  and  the  administrator  executed  a  deed,  and 
the  purchaser  signed  a  note  for  the  purchase  money  of  the  land,  and  the  deed 
and  note  were  left  with  the  scrivener  until  the  purchaser  procured  security 
on  the  note  in  accordance  with  the  terms  of  sale,  it  was  7ield,  that  the  re- 
quirements of  the  Statute  of  Frauds  were  complied  with,  and  that  the  admin- 
istrator could  recover  in  a  suit  against  the  purchaser  for  a  failure  to  comply 
with  the  terms  of  sale. 

2.  Coverture — to  be  available  as  a  defense,  must  be  pleaded.  The  objec- 
tion that  the  defendant,  at  the  time  of  making  the  contract  sued  on,  was  a 
married  woman,  comes  too  late  upon  a  motion  for  a  new  trial.  To  be  avail- 
able as  a  defense,  it  should  be  pleaded. 

Appeal  from  the  Circuit  Court  of  Scott  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Mr.  H.  Case,  and  Mr.  James  A.  "Warrek,  for  the  appellant. 

Mr.  "Wm.  W.  Berry,  for  the  appellee. 

Per  Curiam:  On  the  13th  day  of  July,  1872,  Cowhick,  the 
administrator  of  the  estate  of  Adam  Wishon,  as  such  admin- 
istrator, and  pursuant  to  an  order  of  the  county  court  of  Scott 
county,  Illinois,  sold  at  public  vendue  a  tract  of  land  belong- 
ing to  that  estate,  and  appellant  bid  off  the  land  at  $480. 
The  terms  of  the  sale  required  the  purchaser  to  give  a  note  with 
personal  security  for  the  purchase  money,  payable  one  year 
after  date,  and  secured  further  by  a  mortgage  upon  the  land 
sold.  Appellant  neglected  and  refused  to  consummate  the 
sale  by  giving  the  required  securities.  After  a  few  months 
the  appellee  again  advertised  the  land,  and  sold  the  same  at 
public  vendue  to  another  purchaser  (he  being  the  highest  bid- 
der at  that  sale)  at  the  sum  of  $300.  This  action  was  brought 
on  the  10th  of  November,  1874,  to  recover  damages  from  ap- 
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pellant  for  the  breach  of  the  contract  made  by  his  bid  at  the 
first  sale. 

The  defense  set  up  is,  the  Statute  of  Frauds.  The  evidence 
on  the  question  whether  any  memorandum  in  writing  (such  as 
required  by  the  Statute  of  Frauds  at  the  time  of  the  bid)  was 
made  and  signed  by  appellant,  shows  that  immediately  after  the 
land  was  bid  off  by  appellant,  the  administrator,  the  auctioneers 
and  the  appellant  went  to  the  office  of  Mr.  Callan,  who  was 
doing  the  writing  touching  the  sale  made  that  day,  and  Callan 
proceeded  to  prepare  a  deed  of  the  premises  to  appellant,  which 
was  signed  by  the  administrator  and  left  by  him  in  Callan's 
hands,  to  be  handed  to  appellant  when  she  should  have  signed 
the  note  and  the  security  should  have  signed  it,  and  when  she 
should  have  signed  the  mortgage;  and  appellant,  at  the  same 
time,  signed  a  note  for  the  amount  bid,  and  that  was  left  in 
Callan's  hands.  The  business  was  not  consummated,  for  the 
reason  that  appellant  was  not  at  that  time  ready  to  produce  the 
personal  security  to  sign  the  note.  Afterwards,  she  never 
brought  forward  any  personal  security,  nor  in  any  other  way 
did  she  complete  the  purchase. 

The  note  thus  drawn  up  at  Callan's  office,  and  signed  by  ap- 
pellant, recited  that  she  promised  to  pay  Cowhick,  administra- 
tor, etc.,  "for  land  purchased  by  Elizabeth  Work,  this  day,at 
administrator's  sale,  the  sum  of  $480,"  etc. 

The  deed  signed  by  Cowhick  and  left  with  Callan  described 
the  land  bid  for  fully. 

The  evidence  as  to  the  fact  of  appellant  having  signed  the 
note  was  contradictory.  Cowhick  swore  he  saw  her  sign  it, 
and  she  swore  she  did  not  sign  it,  nor  authorize  any  one  to 
sign  it. 

These  witnesses  having  testified  in  the  presence  of  the  court 
below,  and  the  court  having  found  for  plaintiff,  the  majority  of 
the  court  are  not  disposed  to  disturb  the  finding,  and  are  of 
opinion  that  the  proof  shows  that  the  requirements  of  the  stat- 
ute are  shown  to  have  been  complied  with;  that  the  making 
of  the  deed  and  signing  of  the  note  may  very  properly  be 
regarded  as  one  transaction. 
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The  objection  that  appellant  was  a  married  woman  at  the 
time  of  the  bid,  and  so  continued  until  the  trial,  came  too  late. 
It  was  first  made  on  a  motion  for  a  new  trial,  and  cannot  pre- 
vail.    To  avail  as  a  defense,  it  should  have  been  pleaded. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey:  While  I  concur  in  the  affirmance  of  the 
judgment  of  the  court  below,  I  prefer  to  rest  my  conclusion  on 
other  grounds.  I  am  not  satisfied,  by  the  proofs,  that  appellant 
had  anything  to  do  with  the  drawing  of  the  deed  by  Call  an, 
or  with  the  signing  of  it  by  Cowhick;  nor  do  I  think  the  sign- 
ing of  the  note  by  appellant  is  sufficiently  proven.  She  swears 
positively  she  did  not  sign  it,  and  Cowhick  swears  he  saw  her 
sign  it.  By  his  testimony,  Callan  seems  to  have  been  present 
when  she  signed  the  note,  if  at  all,  and  appellee  did  not  call 
him  nor  account  for  his  absence.  In  the  view  I  take  of  the 
law,  however,  this  question  is  not  material. 

The  statute  in  force  at  the  time  of  the  sale  was  as  follows: 
"  ~No  action  shall  be  brought  to  charge  any  person  upon  any 
contract  for  the  sale  of  lands,  *  *  *  unless  the  said  contract 
or  some  memorandum  or  note  thereof  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized  in  writing." 
(Gross'  Statutes  1871,  chap.  44,  sec.  2,  p.  302.) 

After  the  making  of  this  oral  contract,  and  before  the  com- 
mencement of  this  action,  a  substitute  for  the  above  section 
was  enacted  and  came  into  force  July  1,  1874,  which  is  iden- 
tical in  substance  with  the  old  statute  in  every  respect,  except 
that  there  is  an  addition  in  the  following  words:  "  This  sec- 
tion shall  not  apply  to  sales  on  execution  or  by  any  officer  or 
person  pursuant  to  a  decree  or  order  of  any  court  of  record  in 
this  State." 

It  is  plain  that  this  sale  comes  within  the  class  of  sales  thus 
excepted  from  the  operation  of  that  law.  This  was  a  sale 
made  by  a  person  pursuant  to  an  order  of  a  court  of  record  in 
this  State. 
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It  must  be  observed  that  neither  the  old  statute  nor  the  new 
declares  void  oral  contracts  for  the  sale  of  lands,  nor  does 
either  of  the  statutes  forbid  such  oral  contracts.  Other  sec- 
tions of  these  statutes  do  declare  certain  other  contracts  void. 
"  This  distinction  is  sometimes  important."  (Parsons  on  Con- 
tracts, 56.)  A  parol  contract  for  the  sale  of  land  is  not,  by 
the  terms  of  the  statute,  declared  either  void  or  voidable.  At 
common  law,  such  contracts  were  good  and  valid.  They  remain 
good  and  valid  in  every  respect,  as  at  common  law,  except  in  so 
far  as  their  goodness  and  validity  was  impaired  by  the  statute. 
They  were,  for  the  time  being,  rendered  unavailable  m  this 
State,  by  the  provision  that  "  no  action  shall  be  brought  to 
charge  any  person  "  upon  such  a  contract.  The  statute  at  the 
time  of  the  contract  was  leveled  against  the  remedy,  not  against 
the  validity  of  the  contract. 

The  statute  of  1874,  in  effect  repealed  the  statute  in  force  in 
1872,  in  so  far  as  it  prohibited  the  bringing  of  an  action  upon 
this  contract.  The  contract  was  valid  all  the  while.  It  was 
the  duty  of  appellant  to  make  compensation  for  the  loss  of  ap- 
pellee which  had  resulted  from  the  breach  of  a  valid  contract, 
but  appellee  was  forbidden  by  the  statute  from  resorting  to 
the  courts  of  this  State  by  action  for  the  recovery  of  these 
damages.  On  the  1st  of  July,  1874,  that  prohibition  was 
removed  and  now  the  action  can  be  maintained. 

A  contract  valid  and  enforcible  at  law  in  the  State  where 
it  is  made,  can  not  be  enforced  in  any  other  State  having  a 
statute  saying  "no  action  shall  be  brought"  upon  such  con- 
tract, (Leroux  v.  Brown,  14  Eng.  Law  and  Equity  Reports, 
247),  and  this  because  the  statute  applies  to  the  mode  of  en- 
forcement and  not  to  the  validity  of  the  contract  itself.  For 
the  same  reason,  it  follows  that  a  contract  made  in  a  State 
where  the  statute  provides  that  no  action  shall  be  brought 
upon  such  contract  (if  no  other  objection  to  its  validity  ap- 
pears) may  be  enforced  by  action  in  another  State  where  no 
such  statute  exists. 

If  this  statute,  when  properly  considered,  applies  only  to 
the  remedy  upon  such  contract,  it  may  at  any  time  be  re- 
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pealed   or   modified   by   the  legislature,  and,  the  prohibition 
being  removed,  an  action  will  lie  for  a  breach  of  the  contract. 
The  majority  of  the  court,  however,  are  not  prepared,  with- 
out further  consideration,  to  adopt  this  view  of  the  law. 


Matthew  Hansen 

v. 
Anton  Meyee  et  al. 

1.  Lessee — right  of  action  of,  against  assignee  of  lessor.  Where  a  lease, 
in  terms,  states  that  it  shall  be  binding  upon  the  lessor,  his  heirs,  executors, 
and  administrators,  but  says  nothing  about  assigns,  the  lessee  can  not  main- 
tain a  suit  against  a  purchaser  of  the  house  and  premises  from  the  lessor, 
upon  a  clause  in  the  lease  binding  the  lessor  to  pay  for  certain  fixtures  and 
furniture,  which,  by  the  terms  of  the  lease,  the  lessee  was  to  put  into  the 
house. 

2.  Same — construction  of  statute  in  relation  to.  The  statute  in  force 
July  1,  1873,  which  gives  to  lessees  of  lands  the  same  right  of  action  against 
the  assignees  of  their  lessors  that  they  would  have  against  the  lessors  them- 
selves, does  not  apply  to  a  covenant  made  in  a  lease  before  the  passage  of 
the  act. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Bloomfield,  Pollock  &  Campbell,  for  the  appel- 
lant. 

Messrs.  Kowell  &  Hamilton,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  to  recover  damages  for  the  breach  of  a  cov- 
enant in  a  lease,  brought  by  the  lessee  against  the  assignees  of 
the  reversion. 

The  facts  are:  On  the  15th  day  of  December,  18T2,  Matthew 
Hansen,  the  appellant,  leased  of  one  John  Hoffman,  by  writ- 
ten lease,  premises  described  in  the  lease  as  follows:  "Store- 
21— 81st  III. 
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room  on  first  floor  in  the  hotel  building  on  corner  of  C.  and  A. 
E.  R.  and  Chestnut  street,  on  part  of  lot  one,  etc.,  in  Bloom- 
ington,  111,"  the  lease,  by  its  terms,  to  continue  one  year,  with 
monthly   rental  in    advance,  with  the  privilege  to  lessee  to 
extend  the  lease  by  giving  sixty  days'  notice  each  year.     The 
lease  was  the  ordinary  blank  used  for  such  purpose,  and  after 
the  leasing  part,  has  the  following  written  in  the  body  of  the 
lease:  "Party  of  the  second  part  is  to  put  in  counters  and 
shelving,   which    said   counters    and   shelving   the    party  of 
the  first    part    hereby   agrees    to  „buy    from    party    of  the 
second    part   at    a  reasonable   price,    at    the    expiration   of 
the  first    year    of    this  lease.      Party    of  the    first    part    is 
to  put  in  good  fixtures  and  other  things  necessary  to  the  said 
room."     Hansen  took  possession  of  the  room  under  this  lease, 
and  put  in  counters  and  shelving  for  his  use  in  the  retail  dry 
goods  business,  which  he  engaged  in.     He  remained  in  pos- 
session, using  these  counters  and  shelving  himself,  until  the 
trial  of  this  cause,  June  14,  1875.     On   the  1st  day  of  July, 
1873,  Hoffman,  the  lessor,  sold  the  hotel  building  and  premi- 
ses in  which  this  room  was   situate,  to  the  appellees,  Hansen 
being  then  in  possession.     At  the  end  of  the  first  year,  Hansen 
brought  this   suit  against  appellees,  on  the  lease,  to  recover 
from  them  the  value  of  these  counters  and  shelving. 

The  lease,  in  terms,  states  that  the  covenants  therein  shall 
extend  to  and  be  binding  upon  the  heirs,  executors  and  admin- 
istrators of  the  parties,  and  nowhere  mentions  or  includes 
assigns  of  either  party.  The  cause  was  tried  by  the  court 
below  without  a  jury,  and  judgment  rendered  for  the  defend- 
ants.    The  plaintiff  appealed. 

The  question  presented  is,  are  appellees,  as  assignees  of  the 
reversion,  liable,  under  this  lease,  to  appellant,  the  lessee,  for 
the  value  of  the  counters  and  shelving? 

The  covenant  in  the  lease  is,  that  Hansen  "  is  to  put  in 
counters  and  shelving."  This  was  to  be  done  in  the  future; 
the  covenant  related  to  a  thing  not  in  esse,  at  the  time  of  the 
execution  of  the  lease,  and  does  not  bind  assigns  when,  as 
here,  not  expressly  named  in  the  covenant. 
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The  leading  authority  on  this  question  is  Spencer's  case,  5 
Rep.  16.  That  case  was  a  covenant  by  the  lessee  for  him,  his 
executors  {not  assigns),  that  he,  his  executors,  administrators 
or  assigns,  would  build  a  brick  wall  on  the  demised  premises. 
His  assignee  bjeing  sued,  it  was  held  that  he  was  not  bound,  be- 
cause  the  thing  in  respect  to  which 'the  covenant  was  made, 
was  not  in  esse,  and  had  not  yet  become  a  part  of  the  land. 
Its  existence  was  in  contemplation.  And  yet  it  was  agreed 
that,  because  it  was  a  thing  that  would  directly  affect  the  de- 
mised premises,  if  the  word  assigns  had  been  used,  the  cove- 
nant would  have  bound  the  assignee.  The  assignee  is  to  take 
the  benefit  of  it  and  shall  be  bound  by  express  words.  In 
Grey  v.  CutJibertson,  2  Chit.  K.  482,  the  covenant  was  by  the 
lessor,  but  not  for  his  assigns,  to  take  and  pay  for  all  fruit 
trees  and  bushes  growing,  at  the  end  of  the  term,  which  the 
lessee  should  plant.  The  assignee  of  the  lessor  was  held  not 
to  be  liable,  for  want  of  the  word  assigns;  though  it  was  ad- 
mitted that  this  word  would  have  charged  him.  The  decision 
was  on  the  distinction  in  Spencer's  case,  that  the  thing  did  not 
exist  at  the  time  of  the  covenant. 

But  it  is  supposed  by  appellant's  counsel,  that  the  following 
statute  of  this  State  gives  this  right  of  action  against  the  as- 
signees of  the  reversion,  viz: 

'*  The  lessees  of  any  lands,  their  assigns  or  personal  repre- 
sentatives, shall  have  the  same  remedy,  by  action  or  otherwise, 
against  the  lessor,  his  grantees,  assignees  or  his  or  their  repre- 
sentatives, for  the  breach  of  any  agreement  in  such  lease,  as 
such  lessee  might  have  had  against  his  immediate  lessor." 
Rev.  Stat.  1874.  p.  659,  §  15,  (in  force  July  1,  1873). 

This  lease  was  executed  December  15.  1872.  The  lessor, 
Hoffman,  sold  and  conveyed  the  property  to  appellees  July  1, 
1873.  This  statute  did  not  go  into  effect  until  July  1,  1873. 
Without  regard  to  the  question,  whether  a  covenant  of  such  a 
character  as  this  is  within  the  purview  of  the  statute,  we  are 
of  opinion  that  this  statute  does  not  apply  in  this  case,  as  it 
was  enacted  after  the  lease  was  executed.  To  hold  it  as  apply- 
ing to  this  lease,  would  be  to  give  the  statute  a  retrospective 
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operation.  Retrospective  laws  are  viewed  with  disfavor,  and 
courts  do  not  allow  statutes  to  have  a  retroactive  effect  on  past 
transactions,  unless  it  appears  that  such  was  the  intention  of 
the  legislature  manifested  by  clear  and  unequivocal  expres- 
sions. In  the  matter  of  the  will  of  Tuller,  79  111.  99,  and 
the  authorities  there  referred  to.  The  very  essence  of  a  new 
law  is  a  rule  for  future  cases,  per  Kent  Ch.  J.  in  Dash  v.  Van 
Kleech,  7  Johns.  502. 

There  is  no  reason  or  justice  in  the  statute  stepping  in  and 
conferring  upon  this  lessee  security  for  the  payment  of  a  sum 
of  money  which  he  failed  to  take  for  himself,  to-wit:  the  secu- 
rity of  assigns;  and  to  give  to  him  an  additional  right  of 
action,  which  he  did  not  have  by  his  contract  of  his  own  ma- 
king, or  by  operation  of  law.  No  such  a  case  could  have  been 
within  the  intendment  of  the  statute.  We  hold  that  the  stat- 
ute does  not  apply  to  this  covenant,  made  before  its  passage. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


* 


Thomas  Leachman 

v. 

Michael  Dougherty. 

1.  Road  and  bridge  tax — can  not  be  extended  without  action  of  the  board 
of  supervisors.  The  requirement  of  sec.  120,  of  chapter  121,  of  the  Revised 
Laws  of  1874,  that  the  statement  of  the  commissioners  of  highways  of  the 
amount  necessary  to  be  raised  for  the  making  and  repairing  of  bridges,  lay- 
ing  out,  opening  and  altering  roads,  etc.,  shall  be  submitted  to  the  board  of 
supervisors,  at  its  annual  meeting  in  September,  for  its  action,  is  jurisdic- 
tional, and  unless  it  is  complied  with,  and  the  action  of  the  board  is  had 
thereon,  the  county  clerk  is  not  empowered  to  extend  the  tax. 

2.  Same — certificate  of  town  clerk  does  not  authorize  extension  of  tax  by 
county  clerk.  The  county  clerk  is  not  authorized  to  extend  a  road  and 
bridge  tax  on  the  township  collector's  book,  merely  upon  the  certificate  of 
the  town  clerk  that  the  commissioners  of  highways,  at  a  meeting  at  his  office, 
had  assessed  a  certain  amount  on  the  real  and  personal  property  of  the  town, 
to  defray  road  and  bridge  expenses  of  the  town  for  the  ensuing  year. 
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3.  Ministerial  officer — not  protected  in  execution  of  certain  process. 
A  ministerial  officer  is  not  protected  in  the  execution  of  process,  though 
regular  on  its  face,  if  he  has  knowledge  of  facts  which  render  it  void. 

4.  Tax  collector — not  protected  by  warrant  when  he  knows  facts  which 
render  it  void.  The  commissioners  of  highways  failed  to  deliver  to  the 
hoard  of  supervisors  a  statement  of  the  amount  of  taxes  required  for  road 
and  bridge  purposes  for  the  ensuing  year,  although  it  was  made  and  left 
with  the  town  clerk,  to  be  by  him  delivered  to  the  supervisor,  and  conse- 
quently the  board  of  supervisors  did  not  act  upon  it  at  their  regular  meeting 
in  September.  In  October  the  town  clerk  filed  with  the  county  clerk  a  cer- 
tificate of  the  fact  that  the  highway  commissioners  had  made  such  a  state- 
ment, at  a  meeting  held  at  his  office  in  September,  and  thereupon  the  county 
clerk  extended  the  road  and  bridge  tax  on  the  collector's  book,  in  accord- 
ance with  such  certificate,  and  delivered  the  book,  with  the  collector's  war- 
rant  attached,  to  the  town  clerk,  who  was  also  the  collector :  Held,  that  he 
was  not  protected  as  collector  in  the  execution  of  the  warrant,  so  far  as  the 
road  and  bridge  tax  was  involved,  having  knowledge  of  the  facts  which 
rendered  it  void. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Mr.  IT.  H.  Keath,  and  Mr.  A.  E.  Wheat,  for  the  appellant. 

Mr.  A.  MoMurkay,  and  Messrs.  Wheat  &  Marcy,  for 
the  appellee. 

Mr.  Justice  Scholeield  delivered  the  opinion  of  the  Court: 

Appellant  was  town  clerk  and  also  town  collector  of  the 
town  of  Ursa,  in  Adams  county,  during  the  year  1874.  The 
commissioners  of  highways  of  that  town,  on  the  1st  of  Septem- 
ber, 1874,  made  and  signed  a  statement,  in  writing,  showing 
that  they  had  ascertained  and  determined,  as  near  as  practi- 
cable, the  amount  necessary  to  be  raised  in  said  town  for  road 
and  bridge  purposes  during  the  then  ensuing  year,  and  that 
they  had  ascertained  and  determined  the  same  to  be  $1200, 
giving,  in  detail,  the  various  items  from  which  the  aggregate 
was  made  up.  This  they  delivered  to  appellant,  but  he  neg- 
lected to  deliver  it  to  the  town  supervisor,  or  to  cause  it  to  be 
laid  before  the  board  of  supervisors  at  their  September  meet- 
ing, in  that  year,  and  no  statement  in  regard  to  the  amount 
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ascertained  .and  determined  to  be  necessary  to  be  raised  for 
road  and  bridge  purposes  in  that  town,  for  the  then  ensuing 
year,  was  laid  before  or  presented  to  the  board  of  supervisors, 
nor  did  the  board  order  any  tax  levied  for  that  purpose. 

On  the  30th  of  October,  1874,  appellant  made  a  certificate, 
signed  by  himself,  as  town  clerk,  in  which  he  stated  that  the 
commissioners  of  highways,  at  a  meeting  at  the  town  clerk's 
office,  on  the  first  day  of  September,  1874,  assessed  the  amount 
of  $1200  on  the  real  and  personal  property  of  the  town,  to 
defray  the  highway  and  bridge  expenses  of  the  town  for  the 
then  next  ensuing  year.  This  was  filed  in  the  county  clerk's 
office  on  the  9th  day  of  November,  1874,  and  the  county  clerk 
thereupon  proceeded  to  extend  the  amount  as  road  and  bridge 
tax  on  the  collector's  book,  against  the  taxable  property  in  the 
town,  and  when  the  book  wras  completed,  and  the  proper  war- 
rant annexed,  it  was  delivered  to  appellant,  as  town  collector, 
and  by  virtue  of  it  he  distrained  the  property  of  appellee,  and 
in  this  consists  the  trespass  complained  of. 

It  is  provided  by  section  120,  of  chapter  121,  ~R.  L.  1874,  p. 
932,  that  "  the  highway  commissioners  of  each  town  shall, 
annually,  ascertain,  as  near  as  practicable,  how  much  money 
must  be  raised  by  tax  on  real  and  personal  property  for  the 
making  and  repairing  of  bridges,  the  payment  of  damages  by 
reason  of  the  opening,  altering  and  laying  out  of  new  roads, 
*  *  *  *  *  *  *  *  and  shall  levy  a  tax  on  all  the 
real  and  personal  property  in  said  town,  not  exceeding  forty 
cents  on  the  $100.  And  they  shall  give  to  the  supervisor  of 
the  township,  and  in  Cook  county  to  the  county  board,  a  state- 
ment of  the  amount  necessary  to  be  raised,  and  the  rate  per 
cent  of  taxation,  signed  by  said  commissioners,  or  a  majority 
of  them,  on  or  before  the  Tuesday  next  preceding  the  annual 
September  meeting  of  the  board  of  supervisors,  or  the  county 
board  in  Cook  county,  who  shall  cause  the  same  to  be  submit- 
ted to  said  board  for  their  action  at  such  September  meeting 
of  said  board:  Provided,  that  if  the  commissioners  of  high- 
ways, or  any  three  legal  voters,  shall  give  notice,  by  posting 
notices,  etc.,      *****       that  a  larger  amount  of 
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money  will  be  required,  for  the  purpose  of  constructing  or 
repairing  roads  or  bridges  in  their  town,  than  can  be  realized 
from  the  real  and  personal  property  tax  authorized  by  law  to 
be  assessed  by  the  commissioners,  the  legal  voters  present  at 
such  meeting  may  authorize  an  additional  amount  to  be  raised 
by  tax,  not  exceeding  sixty  cents  on  each  $100  valuation,  and 
said  board  shall  cause  the  same  to  be  extended  on  the  tax 
books." 

The  next  section,  121,  is:  "  According  to  the  amount  certi- 
fied, as  aforesaid,  the  county  clerk,  when  making  out  the  tax 
books  for  State  and  county  taxes  for  the  collector,  shall  extend 
the  necessary  tax,  in  a  separate  column,  against  each  tax-payer's 
name,  on  taxable  property,  as  other  taxes  are  extended,  which 
shall  be  collected  in  the  same  manner  as  State  and  county 
taxes." 

It  will  be  thus  seen,  that  the  authority  of  the  county  clerk 
to  extend  the  tax  is  derived  solely  from  a  levy  made  in  accord- 
ance with  the  provisions  of  section  120.  He  is  to  extend  it 
according  to  the  amount  "  certified  as  aforesaid,"  and,  by  im- 
plication, not  otherwise.  From  the  fact  that  the  statement  of 
the  commissioners  of  highways  is  to  be  submitted  to  the  board 
of  supervisors  at  its  annual  meeting  in  September,  at  which 
time  it  is  required  to  make  all  levies  of  taxes  which  it  is  em- 
powered to  make,  "  for  its  action,"  it  is  evident  the  board  of 
supervisors  is  to  exercise  a  supervision  in  the  matter;  and  this 
being  so,  the  requirement  is  jurisdictional,  and  without  it  the 
clerk  was  not  empowered  to  extend  the  tax. 

The  tax  having  been  extended  without  authority  of  law,  its 
collection  was  illegal,  and  the  only  question  left  to  be  consid- 
ered is,  can  appellant  avail  of  the  protection  of  the  collector's 
warrant,  it  being  regular  on  its  face,  and  affording  no  notice 
of  the  want  of  authority  in  the  clerk  to  extend  the  tax. 

It  was  held  in  New  York,  in  Webber  et  al.  v.  Gray,  24 
Wend.  485,  and  The  People  v.  Warren,  5  Hill,  440,  that  a 
ministerial  officer  is  protected  in  the  execution  of  process  reg- 
ular on  its  face,  though  he  has  knowledge  of  facts  rendering  it 
void.     But  the  opposite  doctrine  is  intimated  in  16  Wendell, 
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518,  in  the  opinion  there  given  by  Chancellor  Walworth,  and 
is  expressly  ruled  in  Green  v.  Mitchell,  31  Wis.  545,  and  such 
is  the  tendency  of  the  decisions  of  this  court.  Guyer  v.  An- 
drews, 11  111.  494;  Barnes  v.  Barber  et  al.  1  Gilm.  406;  Mc- 
Donald v.  WilMe,  13  111.  25;  Hill  v.  Figley,  25  111.  156. 

In  the  present  case,  appellant  not  only  had  notice  that  the 
tax  was  extended  by  the  clerk,  in  the  absence  of  a  levy  made 
conformably  to  law,  but  he  was  an  actor  in  inducing  the  ex- 
tension of  the  tax,  and,  upon  that  ground  alone,  is  liable  for 
the  injuries  resulting.  Mc Pride  v.  City  of  Chicago,  22  111. 
576. 

The  principle  is,  "  all  who,  with  full  knowledge  of  the  facts, 
aid,  command,  advise  or  countenance  the  commission  of  a  tort 
by  another,  are  equally  liable  with  him  who  commits  it." 
Waterman  on  Trespass,  vol.  1,  §  23. 

The  execution  of  the  warrant  by  appellant  was  in  continua- 
tion of  his  illegal  act,  inducing  the  county  clerk  to  extend  the 
tax,  and,  in  our  opinion,  the  warrant,  under  the  circumstances, 
is  no  protection  to  him. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Sheldon,  dissenting: 

The  collector's  warrant,  here,  was  legal  and  regular  upon 
its  face — what  the  officer  did  was  but  in  obedience  to  its  com- 
mand. I  take  the  rule  of  law  to  be,  as  laid  down  in  ErsMne 
v.  Hohnback,  14  Wall.  613,  that  if  the  officer  or  tribunal  pos- 
sess jurisdiction  over  the  subject  matter,  and  its  order  or  pro- 
cess to  the  ministerial  officer  is  regular  on  its  face,  showing  no 
■  departure  from  the  law  or  defect  of  jurisdiction,  the  order  or 
process  will  give  full  and  entire  protection  to  the  ministerial 
officer  executing  it  against  any  prosecution  therefor,  and  that 
the  officer  is  not  to  be  affected  as  to  this  rule  of  protection  by 
anything  he  may  have  heard  or  learned  outside  of  the  process. 
Webber  v.  Gay,  24  Wend.  485 ;  The  People  v.  Warren.  5 
Hill,  440;  Watson  v.  Watson,  9  Conn.  140;  Taylor  v.  Alex- 
ander, 6  Ohio,  147;  Wall  v.  Trumbull,  16  Mich.  234;  and  see 
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Twitchell  v.  Show,  10  Gush.  48;  Wilmarth  v.  Burt,  7  Mete. 
257.  The  latter  I  conceive  to  be  the  established  doctrine  under 
the  authorities,  and  that  it  is  the  sound  and  salutary  rule.  By 
the  protection  it  affords  to  the  officer,  its  tendency  is  to  secure 
prompt  and  unhesitating  obedience,  by  executive  officers,  to 
the  commands  of  the  law. 

I  find  no  decision  of  this  court  requiring  the  adoption  of  a 
contrary  rule.  There  are  what  are  mere  dicta  to  be  found, 
that  the  officer  may  be  affected  by  his  knowledge  of  matters 
outside  of  the  process,  beginning  with  and  following  the  un- 
warranted dictum  to  that  effect  in  Barnes  v.  Barber  et  al.  1 
Gilm.  406,  which  rests  upon  a  seeming  misapprehension  in 
that  respect  of  the  rule  upon  the  general  subject  of  justifica- 
tion under  official  process  laid  down  in  the  leading  case  of 
Savacool  v.  Boughton,  5  Wend.  171,  which  rule  the  case  of 
Barnes  v.  Barbour  et  al.  assumes  to  adopt  and  follow. 

I  see  no  ground  upon  which  to  base  the  charge  of  appellant 
inducing  the  extension  of  the  tax.  His  making  a  certificate 
of  a  fact  which  appeared  upon  the  files  of  his  office  as  town 
clerk  should  not  render  him  chargeable  with  such  a  result. 
The  county  clerk  was  induced,  from  his  own  sense  of  duty,  to 
extend  the  tax  and  make  out  and  deliver  to  the  collector  the 
tax  book  with  the  warrant  annexed.  It  would  be  unwarrant- 
ably rigorous  to  charge  a  town  clerk  with  such  an  act  of  the 
county  clerk,  which  the  latter  should,  solely  of  his  own  mo- 
tion and  as  a  supposed  official  duty,  perform,  in  view  of  such 
a  certificate,  and  nothing  else.  The  act  would  not  be  a  natural 
and  legal  consequence  to  found  a  legal  liability  upon. 
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Jerome  B.  Massey 

v. 

William  S.  Hardin. 

1.  Chattel  mortgage — effect  of  sale  of  property.  Where  property  is 
sold  under  a  chattel  mortgage,  and  the  mortgagee  becomes  the  purchaser, 
but,  by  an  arrangement  between  the  mortgagor  and  the  mortgagee,  the 
property  still  continues  to  belong  to  the  mortgagor,  the  pretended  sale  being 
merely  colorable,  the  indebtedness  secured  by  the  mortgage  is  not  paid,  and 
the  mortgagor  will  still  be  liable  thereon. 

2.  If,  in  such  case,  any  of  the  property  is  levied  on  after  such  sale,  under 
an  execution  against  the  goods  and  chattels  of  the  mortgagee,  and  sold,  the 
mortgage  debt  will  be  thereby  extinguished  to  the  extent  of  the  property  so 
levied  on. 

3.  Same — mortgagee  can  not  question  regularity  of  sale.  Where  the  mort- 
gagee  in  a  chattel  mortgage  buys  the  mortgaged  property,  at  a  sale  made  at 
his  instance,  for  the  amount  of  the  debt  and  costs,  and  neither  the  mortgagor 
nor  his  creditors  complain  of  any  irregularity  in  the  sale,  the  mortgagee 
can  not  call  in  question  its  regularity,  and  the  purchase  by  him  is  a  pay- 
ment  of  the  mortgage  debt. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Fullerton  &  Wallace,  for  the  appellant. 

Messrs.  Dearborn  &  Campbell,  for  the  appellee. 

Mr.  Justice  Craig-  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellant,  to 
recover  upon  a  note  of  $956.25,  dated  May  9,  1874,  due  in 
fifteen  days  after  date,  and  a  note  of  $5.25,  dated  June  15, 
1874,  due  in  ten  days,  both  executed  by  appellee,  and  also  an 
account  of  $22.30. 

To  the  declaration  appellee  filed  four  pleas — non-assumpsit, 
payment,  accord  and  satisfaction,  and  set-off,  upon  which  issue 
was  taken. 

A  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  in 
favor  of  appellee  for  $203.25.  The  court  overruled  a  motion 
for  a  new  trial,  and  rendered  judgment  upon  the  verdict. 
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The  main  ground  relied  upon  by  appellant  to  reverse  the 
judgment  is,  that  the  verdict,  as  he  claims,  is  contrary  to  the 
evidence. 

It  appears,  from  the  evidence,  that,  on  the  9th  day  of  May, 
1874,  appellee  executed  and  delivered  to  appellant  a  chattel 
mortgage  on  certain  property,  consisting  of  horses,  cattle, 
hogs,  wagons  and  harness,  to  secure  the  payment  of  the  $900 
note.  On  the  9th  day  of  June,  1874,  at  the  instance  of  ap- 
pellant, the  mortgaged  property  was  sold  and  bid  oif  by  him 
for  the  full  amount  of  the  note  and  costs  of  sale.  The  sale  was 
conducted  by  one  A.  C.  Trout,  wlio  bad  been  selected  by  appel- 
lant for  that  purpose.  After  the  sale,  appellant  did  not  remove 
the  property,  but  left  it  in  the  possession  of  appellee,  and  took 
a  receipt  from  him,  which  was  as  follows: 

"Mason  City,  June  5,  1874. 
"  Received  of  A.  C.  Trout  the  following  stock,  for  pasturage, 
for  30  days:  17  head  of  cattle,  two  years  old;  60  head  of 
hogs;  one  span  bay  horses,  9  and  10  years  old,  about  16  hands 
high;  3  sets  double  harness;  4  wagons;  1  two-year  old  colt — 
to  be  returned  on  demand. 

W.  S.  Hardin." 

A  portion  of  the  hogs  died  from  disease,  a  part  of  the  prop- 
erty was  taken  on  process  issued  against  the  goods  and  chat- 
tels of  appellant  and  sold,  and  the  remainder,  after  appellant 
had  refused  to  take  it  away,  was  sold  by  appellee,  and  appel- 
lant credited  with  the  proceeds  on  appellee's  account  for  keep- 
ing the  property. 

Appellant,  in  substance,  testified  that,  at  the  time  the  prop- 
erty was  sold  on  the  mortgage,  he  was  negotiating  with  others 
to  obtain  a  loan  of  money  for  appellee;  that  the  sale  was  made 
merely  to  continue  the  mortgage  lien  until  the  loan  could  be 
obtained,  and  then  the  debt  discharged;  that  the  property  was 
to  remain  that  of  appellee  after  the  sale  the  same  as  before. 

While,  on  the  other  hand,  the  appellee  says  the  sale  was  ab- 
solute, and  there  was  no  agreement  that  he  should  own  the 
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property;  that,  if  a  loan  was  secured,  he  had  the  right,  if  he 
saw  proper,  to  redeem  the  property. 

Appellee's  version  of  the  transaction  seems  to  be  corrobo- 
rated by  the  conduct  of  appellant  after  the  sale.  The  officer 
who  made  the  sale  says  that,  some  weeks  afterwards,  appellant 
came  to  him  and  requested  he  should  go  and  get  the  property, 
and  when  the  property  was  levied  upon  by  the  sheriff,  under 
an  attachment  against  appellant,  he  made  preparation  with  the 
sheriff  to  replevy  it. 

But  whether  the  note  was.  satisfied  b}r  a  sale  of  the  mort- 
gaged property,  was  a  question  of  fact  for  the  jury,  and  while 
there  was  a  conflict  in  the  proof,  we  are  not  prepared  to  say 
the  jury  disregarded  the  clear  preponderance  of  the  evidence 
in  arriving  at  the  conclusion  that  the  note  was  paid. 

The  verdict  recovered  by  appellee  was  based  upon  his  account 
for  keeping  the  property  purchased  by  appellant  at  the  mort- 
gage sale,  and  it  is  claimed  the  recovery  is  too  large. 

What  it  was  worth  to  pasture  and  feed  cattle  and  hogs  the 
time  appellee  kept  the  property,  was  a  question  a  jury  could 
solve  without  great  difficulty,  and  while  the  verdict  might  have 
been  smaller,  yet  a  verdict  even  larger  in  amount  might  have 
been  rendered  and  sustained  under  the  proofs. 

The  third  instruction  of  appellant,  which,  in  substance  di- 
rected the  jury  that,  if  they  found,  from  the  evidence,  that,  in 
the  sale  under  the  mortgage,  it  was  the  intention  of  appellee 
and  appellant  that  the  property  should  still  continue  appellee's, 
and  that  the  alleged  sale  was  not  intended  as  a  sale,  then  the 
title  to  the  property  did  not  pass,  and  appellee  would  be  liable 
on  the  note,  the  court  modified  by  adding  the  words,  "  except 
as  to  such  portion  sold,  if  any,  on  attachment  against  plain- 
tiff." 

We  perceive  no  error  in  the  modification.  Appellant  had 
advertised  the  property  for  sale  under  the  mortgage,  and  in 
fact  bought  it  at  the  sale — prima  facie  the  property  was  ap- 
pellant's, and  if  he  allowed  it  to  be  taken  upon  attachment  and 
sold  for  his  debts,  he  is  estopped  to  deny  the  good  faith  of  the 
transaction.     He  should  be  concluded  by  his  own  conduct. 
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Appellant  also  claims  that  the  court  erred  in  giving  appel- 
lee's first  and  third  instructions.  The  two  contain  the  same 
principle,  and,  in  substance,  directed  the  jury  that,  if  they 
should  find,  from  the  evidence,  the  note  in  question  was  secured 
by  the  chattel  mortgage,  and  that  appellant  sold  the  property 
under  the  mortgage,  and  at  the  sale  purchased  the  property 
for  the  debt,  interest  and  costs,  then  the  note  became  paid  and 
satisfied. 

We  perceive  no  substantial  objection  to  the  instructions. 
So  far  as  the  rights  of  the  parties  to  this  record  are  concerned, 
it  is  of  no  consequence  whether  the  mortgage  sale  was  con- 
ducted strictly  according  to  the  formal  requirements  of  law  or 
not.  No  person  had  a  right  to  question  the  regularity  of  the 
sale  except  appellee  or  his  creditors,  neither  of  whom  are  com- 
plaining. 

Appellee  was  present  at  the  sale,  and  is  insisting  upon  it 
being  enforced.  No  creditor  is  making  complaint.  Under 
such  circumstances  appellant  can  not  be  heard  to  complain, 
even  if  he  failed  to  conduct  the  sale  as  required  by  law. 

So  far  as  the  record  discloses,  there  was  no  error  in  the  ad- 
mission or  exclusion  of  evidence.  The  law  involved  was  fairly 
given  to  the  jury,  and  for  aught  that  appears,  a  fair  trial  has 
been  had. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


John  White  et  al. 

v. 
The  People  of  the  State  of  Illinois. 

1.  Presumption — in  favor  of  regularity  of  judicial  proceedings.  Where 
the  record  in  a  case  shows  an  adjournment  of  the  circuit  court,  during 
the  September  term,  to  a  certain  day  in  November,  and  the  next  entry- 
appears  to  be  made  on  the  1st  day  of  December,  which  the  record  states  is 
one  of  the  days  of  the  September  term,  the  presumption  is,  the  court  was 
duly  convened  on  the  day  in  November  to  which  it  was  adjourned,  and  that 
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the  term  was  continued  by  regular  adjournments,  or  that  in  the  absence 
of  the  judge  the  regular  adjournments  were  made  by  the  sheriff  as  provided 
by  statute. 

2.  Grand  jury — when  venire  for  special  should  issue.  Where  the  record 
shows  merely  that  the  grand  jury  has  been  discharged,  it  will  be  presumed 
that  it  was  properly  discharged,  and  in  such  case,  where  it  turns  out  that 
there  is  some  new  matter  which  calls  for  the  action  of  a  grand  jury,  it  is 
proper  to  issue  a  venire  for  a  special  grand  jury. 

3.  Criminal  law — death  penalty.  It  is  error  to  order  the  death  penalty 
to  be  executed  before  the  10th  day  of  the  term  of  the  Supreme  Court  occur- 
ring (in  either  of  the  grand  divisions)  next  after  pronouncing  judgment. 

4.  Same — merely  consenting  to  the  commission  of  a  crime  does  not  make  a 
party  a  principal.  It  is  error  to  instruct  the  jury  that  one  who  stands  by 
when  a  crime  is  committed,  and  consents  to  the  perpetration  of  the  crime,  is 
a  principal  in  the  offense  and  must  be  punished  as  such. 

5.  Accessory  after  the  fact.  Where  two  parties  are  alone  present  at  the 
time  of  the  killing  of  another,  and  but  one  does  the  killing,  and  the  other 
does  not  aid,  abet  or  assist  in  the  killing,  but  afterwards  they  both  with 
guilty  knowledge  conceal  the  fact  of  the  crime,  the  one  not  participating  in 
the  crime  is  only  guilty  as  an  accessory  after  the  fact,  and  is  not  guilty  of 
murder. 

6.  Same — accessory  before  the  fact.  An  instruction  that  an  accessory 
before  the  fact  is  one  who,  being  present  at  the  time  of  the  commission  of 
a  crime,  aids  in  concealing  the  party  who  actually  commits  the  same,  or 
aids  in  concealing  evidence  of  guilt  as  to  the  one  actually  committing  such 
crime,  and  is*  equally  guilty  with  the  principal,  is  erroneous,  in  ignoring  the 
idea  that  he  may,  at  the  time  the  crime  was. committed,  have  done  all  he 
could  to  prevent  its  perpetration,  though  afterwards  he  may  have  concealed 
the  knowledge  and  evidence  thereof. 

7.  Separate  trials — where  several  indicted.  Where  two  were  indicted 
for  murder,  and  both  parties  tried  by  the  same  jury,  it  appeared  that  many 
portions  of  the  evidence  competent  as  against  one,  from  the  peculiar  cir- 
cumstances surrounding  the  case  were  not  competent  against  the  other,  and 
still,  in  effect,  very  damaging  to  the  party  against  whom  such  testimony 
was  not  competent.  It  was  7ield,  the  defendants  should  be  given  separate 
trials. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county; 
the  Hon.  James  C.  Allen,  Judge,  presiding. 

Mr.  L.  Gordon,  for  plaintiff  in  error  William  Cozens. 
Messrs.   Sommers  &  Wright,  and  Mr.  J.  W.  Langley,  for 
plaintiff  in  error  John  White. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

At  a  special  term  of  the  circuit  court  of  the  county  of 
Champaign,  begun  January  4,  1875,  the  Hon.  James  C.  Allen, 
circuit  judge  of  the  21st  circuit,  presiding,  the  plaintiffs  in 
error  were  tried  and  convicted  of  the  murder  of  ¥m.  Harris. 
The  indictment  purports  to  have  been  found  at  the  September 
term,  1874.  The  verdict  was  rendered  on  January  20,  and 
sentence  pronounced  on  the  22d  of  January,  1875,  condemning 
each  of  the  plaintiffs  in  error  to  be  hanged  on  February  12, 1875. 
This  writ  brings  to  this  court,  for  review,  this  judgment,  and 
the  proceedings  of  record  on  which  it  rests. 

Champaign  county  is  part  of  the  16th  judicial  circuit,  of 
which  the  Hon.  C.  B.  Smith  was  the  circuit  judge.  On  the 
7th  of  November,  1874,  being  one  of  the  days  of  the  Septem- 
ber term  for  that  year,  Judge  Smith  presiding,  an  order  was 
entered  appointing  a  special  term,  to  begin  on  the  4th  day  of 
January,  1875. 

Afterwards,  on  the  12th  day  of  November,  1874,  Judge 
Smith  still  presiding,  an  order  was  entered  adjourning  the 
court  until  the  24th  day  of  November,  1874.  This  order  re- 
cites that  the  Hon.  Lyman  Lacey,  judge  of  the  17th  judicial 
circuit,  had,  at  the  request  of  Judge  Smith,  consented  to  pre- 
side at  the  continuation  of  the  term. 

The  next  entry  shown  in  the  transcript  is  of  proceedings 
had  on  the  1st  day  of  December,  1874.  The  order  states  that, 
on  that  day,  "being  one  of  the  days  of  the  term  of  court  ^afore- 
said," Judge  Lyman  Lacey  presiding,  it  being  after  the  dis- 
charge of  the  regular  grand  jury,  "it  being  made  to  appear 
to  the  court  that  public  justice  required  the  impaneling  of  a 
grand  jury,  and  the  court  being  of  the  opinion  that  public 
justice  required  the  impaneling  of  a  special  grand  jury  at  this 
term,  the  court,  therefore,  orders  that  a  special  venire  be  issued," 
etc.,  "  for  a  grand  jury  of  twenty-three  good  and  lawful  men, 
qualified  according  to  law,  and  to  be  summoned,"  etc. 

The  venire  was  issued,  and  the  grand  jury  brought  in  on  this 
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venire  was  duly  organized,  and,  on  the  4th  day  of  January, 
duly  returned  the  indictment  in  this  case. 

It  is  insisted,  because  the  record  does  not  affirmatively  show 
that  the  court  was  convened  on  the  twenty -fourth  day  of 
November,  in  pursuance  of  the  order  of  adjournment  to  that 
day,  entered  on  the  12th  of  November,  that  it  must  be  held 
that  the  September  term  had  lapsed  and  ceased,  and,  as  a  con- 
sequence, the  proceedings  on  the  1st  day  of  December  (and  on 
the  subsequent  days  purporting  to  be  of  the  said  September 
term)  were  coram  non  judice  and  void,  and  hence  that  this 
indictment  was  and  is  void.  This  position  is  not  well  taken. 
The  orders  of  record  of  December  1,  speaking  of  the  day, 
states  that  was  one  of  the  regular  days  of  said  September 
term.  In  the  absence  of  anything  in  the  record  to  the  con- 
trary, by  bill  of  exceptions  or  otherwise,  the  fair  inference  is 
that  the  court  was  duly  convened  on  the  24th  of  November, 
and  that  the  term  was  continued  by  regular  adjournments,  or 
that  in  the  absence  of  the  judge  the  proper  adjournments  were 
made  by  the  sheriff,  as  provided  by  sec.  37,  chap.  37,  K.  L. 
1874,  p.  331. 

It  is  objected  that  it  was  irregular  and  erroneous  to  issue  a 
venire  for  a  grand  jury  as  this  was  done,  and  it  is  suggested 
the  regular  grand  jury,  which  had  been  discharged,  ought  to 
have  been  called  together.  The  course  here  pursued  is  ex- 
pressly authorized  by  sec.  19,  chap.  78,  K.  S.  1874,  p.  634. 
Where  the  transcript  shows  merely  that  the  regular  grand  jury 
has  been  discharged,  the  court  will  presume  that  it  was  prop- 
erly discharged,  and  in  such  case,  where  it  turns  out  that  there 
is  some  new  matter  which  calls  for  a  special  grand  jury,  the 
case  falls  within  the  provisions  of  this  statute.  On  the  face 
of  this  record,  this  grand  jury  was  properly  called,  and  had 
full  authority  by  law  to  find  the  indictment. 

The  sentence  and  judgment  in  this  case,  however,  was  erro- 
neous, and  must  be  reversed.  Section  439  of  the  Criminal 
Code  (R.  S.  1874,  412)  provides  that  the  day  set  for  the  execu- 
tion of  the  death  penalty  shall  not  occur  before  the  10th  day 
of  the  term  of  the  Supreme  Court  occurring  (in  either  of  the 
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grand  divisions)  next  after  the  pronouncing  of  the  judgment. 
This  judgment  was  pronounced  on  the  22d  day  of  January, 
1875.  The  day  set  for  the  execution  was  the  12th  day  of  Feb- 
ruary, 1875.  This  was  before  the  10th  day  of  the  next  term 
of  the  Supreme  Court,  and  was  expressly  forbidden  by  the 
statute. 

If  this  were  the  only  error  in  this  record  the  case  might  be 
remanded  for  a  proper  judgment  upon  the  verdict,  but  we  find 
fatal  error  in  the  instructions  given  to  the  jury  upon  the  trial, 
which  demands  that  the  verdict  also  be  set  aside. 

By  the  second  instruction  the  jury  are  told  that  one  who 
stands  by  when  a  crime  is  committed  in  his  presence  by  an- 
other, and  consents  to  the  perpetration  of  the  crime,  is  a  prin- 
cipal in  the  offense,  and  must  be  punished  as  such.  The  law 
is,  that  one  who  "stands  by  and  aids,  abets  or  assists  *  *  *  the 
perpetration  of  the  crime"  is  an  accessory,  and  "shall  be  con- 
sidered as  principal,"  etc.    (R.  S.  1874,  p.  393,  sec.  274.) 

There  is  a  plain  distinction  between  "consenting"  to  a  crime 
and  "aiding,  abetting  or  assisting"  in  its  perpetration.  Aid- 
ing, abetting,  or  assisting,  are  affirmative  in  their  character. 
Consenting  may  be  a  mere  negative  acquiescence,  not  in  any 
way  made  known  at  the  time  to  the  principal  malefactor. 
Such  consenting,  though  involving  moral  turpitude,  does  not 
come  up  to  the  meaning  of  the  words  of  the  statute.  The 
words  of  the  statute  are  stronger  than  those  of  the  instruc- 
tion. 

By  the  third  instruction  the  jury  are  told  that  if  "  both  de- 
fendants were  alone  present  at  the  killing  of  Wm.  Harris,  and 
that  they  both  had  and  used  deceased's  gun  thereafter,  upon 
an  understanding  between  them  to  that  effect,  and  kept  and 
concealed  the  same,"  (the  gun)  "and  that  they  mutually  con- 
cealed the  fact  of  the  crime,  *  *  *  the  jury  ought  to  find  de- 
fendants guilty." 

This  instruction  is  wrong.     The  theory  of  White's  defense 

was,  that  he  and  Cozens  were  alone  present  at  the  killing,  (but 

that  he  did  not  kill  Harris,  nor  aid,  assist  or  abet  the  killing.) 

and  that  after  that  time  he  and  Cozens  did  have  and  use  the 

22— 81st  III. 
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gun,  and  this  upon  an  understanding  to  that  effect;  and  that  they 
both,  with  guilty  knowledge,  did  conceal  the  fact  of  the  crime. 
If  that  theory  were  true,  "White's  crime  was  merely  that  of 
accessory  after  the  offense,  and  not  murder.  Yet  the  court 
say,  in  substance,  that  in  such  case  the  jury  ought  to  find  them 
both  guilty  of  murder. 

The  theory  of  Cozens  was  very  like  that  of  White.  Cozens 
contended  that  "White  committed  the  murder,  and  he  was 
merely  an  innocent  witness,  and  was  merely  guilty  of  conceal- 
ing White's  crime.  He  has  the  same  right  to  complain  of 
this  instruction. 

The  eighth  instruction  is  erroneous.  The  court  therein  told 
the  jury  "that  an  accessory  before  the  fact,  is  one  who  *  *  * 
being  present  at  the  time  of  commission  of  such  crime,  aids  in 
concealing  the  party  or  parties  who  actually  commits  the  same, 
or  aids  in  concealing  the  evidence  of  guilt  as  to  those  actually 
committing  such  crime;  and  the  law  makes  such  accomplice 
a  principal  to  such  crime,  and  alike  guilty  with  those  actually 
committing  the  same." 

All  this  might  be  true,  and  yet  the  party  so  being  present 
may  have  actually  made  heroic  efforts  to  prevent  the  perpe- 
tration of  the  crime,  though,  afterwards,  from  unworthy  mo- 
tives, he  may  have  concealed  the  knowledge  and  evidence  of 
the  crime. 

The  plaintiffs  in  error  respectively  raise  many  questions  re- 
lating to  the  competency  of  different  parts  of.  the  evidence. 
These  questions  arise  chiefly  from  the  fact  that  both  parties 
were  tried  by  the  same  jury,  and  many  portions  of  the  evidence 
competent  as  against  one,  were  not  competent  as  against  the 
other;  and  still,  in  effect,  very  damaging  to  the  party  against 
whom  such  testimony  was  not  competent.  In  such  case  it  is 
very  difficult  for  a  juror  to  divest  himself,  under  instructions, 
from  the  illegitimate  effect  of  such  evidence  upon  the  party 
who  ought  not  to  be  affected  thereby. 

In  view  of  the  judgment  this  court  is  about  to  enter,  it  is 
unnecessary  to  discuss  these  questions.     This  is  a  case  wherein 
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it  is  eminently  fit  that  these  plaintiffs  in  error  should  have 
separate  trials. 

The  judgment  of  the  circuit  court  is  reversed,  the  verdict 
set  aside,  and  the  case  remanded  to  the  circuit  court  for  fur- 
ther proceedings,  with  directions  to  give  the  parties  charged 

separate  trials. 

Judgment  reversed. 


The  Adams  Express  Company 

v. 

Milton  L.  Wilson  et  ah 

Common  carrier — not  discharged  by  delivery  of  goods  to  another  carrier 
unless  by  special  contract.  Where  goods  are  delivered  to  a  common  carrier 
to  be  carried  to  a  designated  place,  and  the  charges  for  transportation  to  that 
place  paid  in  full,  and  the  goods  are  received  by  the  carrier  without  any 
contract  limiting  his  liability,  such  carrier  is  responsible  for  the  delivery  of 
the  goods  at  the  place  designated,  notwithstanding  its  line  ends  before 
reaching  such  place  and  the  goods  are  delivered  to  another  carrier  in  good 
order  at  the  termination  of  its  line. 

Appeal  from  the  Circuit  Court  of  Clay  county;  the  Hon. 
James  C.  Allen,  Judge,  presiding. 

Messrs.  Chesley  &  Hagle,  and  Mr.  E.  C.  Devore,  for  the 
appellant. 

Mr.  Rttfus  Cope,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

Plaintiffs  delivered  a  package  of  goods  to  the  agent  of  de- 
fendant, at  Flora,  to  be  carried  from  thence  to  Decatur,  in  this 
State.  It  was  lost,  and  this  suit  is  to  recover  its  value.  There 
is  no  controversy  the  package  was  delivered  to  the  company, 
nor  as  to  its  value.  No  receipt  was  taken  when  the  package 
was  delivered  to  defendant.  It  was  given  in  charge  of  the 
messenger  on  the  train  and  charges  paid  to  Decatur. 
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The  defense  sought  to  be  interposed  is,  that  defendant's  line 
terminated  at  Altamont,  and  having  at  that  point  delivered 
the  package  to  another  carrier  to  be  transported  to  its  destina- 
tion, it  is  insisted  defendant's  liability  was  at  an  end.  We  do 
not  think  the  position  assumed  can  be  maintained.  Clearly, 
the  undertaking  of  defendant  was  a  contract  for  through  trans- 
portation.  Plaintiffs  wanted  the  package  sent  to  Decatur,  and 
defendant,  with  a  full  knowledge  of  this  fact,  accepted  the  usual 
charges  for  carrying  it  to  that  point.  No  doubt  it  would  have 
been  competent  for  the  company,  by  special  contract  with  the 
shippers,  to  have  limited  its  liability  to  safely  deliver  the  pack- 
age to  another  carrier  at  the  nearest  point,  reached  by  its  lines, 
to  the  point  of  destination;  but  it  made  no  effort  to  do  so  in 
that  or  any  other  particular.  TJ.  S.  Express  Co.  v.  Haines, 
67  111.  137.  For  an  adequate  consideration,  in  hand  paid,  the 
company  assumed  the  responsibility  of  a  common  carrier  un- 
restricted by  any  conditions,  and  it  must  be  held  to  be  bound 
by  its  engagement. 

One  of  plaintiffs  was  upon  the  same  train  that  carried  the 
package  from  Flora.  He  was  about  to  place  it  in  the  baggage 
car,  when  defendant's  agent  suggested  it  was  express  matter. 
After  some  conversation,  he  consented  it  might  be  sent  by 
express.  It  may  be  fairly  said,  defendant's  action  induced  the 
belief  in  the  mind  of  plaintiff  the  company  would  engage  to 
carry  the  package  to  Decatur.  ISTo  other  point  was  mentioned. 
Had  he  been  told  the  company  would  only  carry  it  to  Alta- 
mont, it  is  more  than  probable  he  would  not  have  entrusted 
the  package  to  defendant  at  all.  But  he  wanted  it  sent  through 
to  Decatur,  where  he  was  going  himself  to  receive  it.  Having 
accepted  the  usual  charges  on  the  package  to  the  point  of  des- 
tination, without  exacting  any  limitations  of  their  duties  from 
the  shippers,  we  must  regard  the  undertaking  of  defendant  as 
an  engagement  for  through  transportation,  and  nothing  short 
of  the  act  of  God,  or  the  public  enemy,  could  relieve  it  of  its 
duty  to  perform  its  contract  as  a  common  carrier. 

The  receipt  given  for  the  goods,  after  the  loss  occurred,  in  no 
manner  affected  defendant's  responsibility,  or  relieved  it  from 
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any  of  its  common  law  duties  under  the  original  undertaking, 
and  we  have  not  deemed  it  necessary  to  consider  any  of  the 
conditions  contained  in  it.  Whatever  conditions  and  limita- 
tions it  may  have  contained  were  not  assented  to  by  the  ship- 
pers, either  before  or  at  the  time  the  goods  were  delivered  to 
defendant,  and  hence  do  not  affect  the  carrier's  liability  one 
way  or  the  other. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Joseph  Edgingtott,  Admr. 

v. 

H.  C.  Hefner  et  al. 

1.  Release  of  mortgage  lien  does  not  release  debt  on  the  note.  Where 
several  notes,  falling  clue  at  different  times,  are  secured  by  a  mortgage  upon 
real  estate,  a  release  of  the  lien  of  the  mortgage  as  to  part  of  the  land  mort- 
gaged, at  the  request  of  the  mortgagor,  and  to  enable  him  to  sell  free  of  the 
incumbrance,  is  not  a  release  or  discharge  of  the  indebtedness  evidenced  by 
the  notes. 

2.  Where  notes  are  secured  by  a  mortgage  on  real  estate,  and  upon  the 
maturity  of  a  part  of  them  the  mortgagor  sells  a  portion  of  the  land,  and  the 
mortgagee  releases  his  lien  on  the  part  sold,  and  receives  the  purchase 
money  in  payment  of  the  notes  then  due,  he  does  not  thereby  release  his 
right  to  sue  for  and  recover  the  amount  of  the  other  notes  when  they  be- 
come due. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Pollock  &  Sample,  for  the  appellant. 

Mr.  John  R.  Kinnear,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  in  the  circuit  court  of  Ford  county, 
brought  by  Joseph  Edgington,  administrator  on  the  estate  of 
Jacob  George,  deceased,  plaintiff,  against  O.  M.  Hefner  and 
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H.  C.  Hefner,  defendants,  on  two  promissory  notes  signed  by 
tliem,  payable  to  Jacob  George,  botli  dated  May  27, 1867,  and 
pa}rable,  one  for  live  hundred  dollars  with  ten  per  cent  interest 
from  date,  six  years  after  date,  the  other  for  three  hundred 
dollars,  with  like  interest,  payable  seven  years  after  date.  The 
general  issue  was  pleaded,  and  also  a  plea  of  release  and  a  plea 
of  accord  and  satisfaction. 

The  cause  went  to  the  jury,  who  found  for  the  defendants, 
and  the  plaintiff  appeals. 

It  is  unnecessary  to  notice  all  the  points  made  in  the  record. 

These  notes,  with  others  on  shorter  time,  were  given  by  the 
defendants  to  the  payee  for  a  tract  of  land  in  the  State  of  Iowa, 
and  a  mortgage  executed  by  them  on  the  land  to  secure  their 
payment. 

The  mortgagors  sold  portions  of  the  land,  the  mortgagee 
consenting  to  a  release  of  his  lien  upon  the  portions  sold,  and  it 
is  now  claimed  by  the  makers  of  these  notes  that  such  release 
operates  as  accord  and  satisfaction,  and  can  be  pleaded  as  such 
in  bar  of  a  recovery,  and  so  the  jury  found,  under  instructions. 

It  seems  to  us  the  court  misapprehended  the  nature  of  the 
case  and  the  defense,  as  it  has  been  the  established  doctrine  of 
this  court,  at  least,  that  a  mortgagee  is  not  confined  to  one 
remedy — that  he  need  not  look  to  the  land  mortgaged  for  sat- 
isfaction of  his  debt,  but  can  proceed  at  once  on  the  note  and 
subject  the  general  property  of  the  maker  thereof  to  the  judg- 
ment; or  he  may  bring  ejectment  on  condition  broken,  or 
make  peaceable  entry,  or  file  a  bill  in  chancery  for  a  strict  or 
other  foreclosure  and  sale;  or,  if  he  prefer  it,  he  may  sue  out 
a  scire  facias  when  all  the  notes  are  due.  Vansant  v.  All- 
mon,  23  111.  30;  Karnes  v.  Lloyd,  52  ib.  113.  But  he  can 
have  but  one  satisfaction. 

The  idea,  if  a  mortgagee  release  a  portion  of  a  tract  of  land 
to  enable  the  mortgagor  to  sell  it  with  a  clear  title,  and  on  his 
request,  as  in. this  case,  that  the  value  of  the  portion  released 
shall  go  in  discharge,  in  whole  or  in  part,  of  the  mortgage 
debt,  is  a  proposition  having  no  authority  to  support  it,  and 
certainly  not  founded  in  justice. 
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The  money  the1  mortgagee  received  on  the  release  was  appro- 
priated to  the  payment  of  the  notes  then  due,  and  it  paid  them 
pro  tanto.  To  say  the  notes  not  then  due,  and  which  are  the 
notes  in  suit,  were  satisfied  by  this  transaction,  and  that  the 
holder  must  look  to  the  land  released,  as  that  was  the  primary 
fund  out  of  which  the  notes  were  to  be  paid,  is  saying  that 
which  has  neither  reason  nor  justice  nor  authority. 

The  cases  referred  to  have  no  application  to  this  case.  The 
question  of  subrogation,  or  of  payments  in  the  inverse  order  of 
the  alienations,  has  no  place  here.  This  is  a  suit  for  the  re- 
covery of  the  amount  of  two  several  promissory  notes,  secured 
by  a  mortgage.  Argument  in  support  of  the  right  to  recover 
seems  superfluous.  There  is  no  sufficient  evidence  of  any 
promise  or  agreement  these  notes  should  be  paid  by  the  re- 
lease, and  had  there  been  it  would  be  a  promise  without  any 
consideration.  The  release  was  made  expressly  to  accommo- 
date the  Hefners,  to  enable  them  to  sell  the  land  free  from  in- 
cumbrance, the  mortgagee  supposing  the  portion  not  released 
would  be  ample  security.  But,  whether  or  not,  he  has  done 
nothing,  nor  his  administrator,  to  deprive  him  of  his  right  to 
a  judgment  against  the  general  property  of  the  defendant. 

There  being  no  accord  and  satisfaction,  or  release  shown, 
the  judgment  is  reversed,  and  the  cause  remanded  for  a  new 

trial. 

Judgment 


John  Jones 


John  Waknek. 

1.  Covenants — of  seizin  and  good  right  to  convey.  Covenants  in  a  deed 
that  the  grantor  is  seized  of  the  premises  conveyed,  and  has  good  right  to 
convey  the  same,  and  that  the  same  are  free  of  incumbrances,  are  in  presenti, 
and  if  broken  at  all  are  broken  when  the  deed  is  delivered.  Nothing  hap- 
pening after  the  delivery  of  the  deed  can  be  assigned  as  a  breach  of  such 
covenants. 
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2.  Same — of  general  warranty — what  is  a  breach.  *  In  order  to  recover 
for  a  breach  of  a  covenant  of  general  warranty  in  a  deed  conveying  land, 
the  covenantee  must  show  that  he  has  been  evicted  by  an  outstanding  title, 
and  not  by  his  own  act,  or  that  he  is  unable  to  obtain  possession  under  the 
title  derived  from  the  covenantor,  b}r  reason  of  the  title  he  has  received  by 
the  deed  being  inferior  to  the  title  by  which  the  land  is  adversely  held,  or 
by  reason  of  the  covenantor,  by  his  acts,  having  defeated  the  title  he  has 
covenanted  to  warrant  and  defend. 

3.  Judgments  and  decrees — effect  of,  when  rendered  by  courts  of  other 
States,  as  evidence  in  this  State.  Where  it  appears  that  there  was  personal 
service  on  a  party  or  appearance  entered  in  the  court  of  another  State,  the 
judgment  or  decree  of  such  court  will  be  conclusive  of  the  right  of  such 
party  in  this  State ;  but  where  the  party  was  not  an  inhabitant  of  the  State 
where  the  judgment  or  decree  was  rendered,  and  was  not  in  the  State,  and 
was  not  personally  served  with  process,  and  did  not  enter  his  appearance, 
the  judgment  or  decree  is  but  prima  facie  evidence  in  the  courts  of  this 
State,  and  the  party  may  show  the  court  rendering  such  judgment  or  decree 
did  not  acquire  jurisdiction,  or  he  may  go  behind  the  judgment  or  decree, 
and  show  there  was  no  ground  for  a  recovery. 

4.  Jurors — conduct  after  retiring  to  consider  of  their  verdict.  After  the 
jury  had  retired,  one  of  the  jurors  prevailed  on  the  officers  to  take  him  to 
the  office  of  one  of  the  attorneys  in  the  case,  and  when  there,  requested  the 
attorney  to  read  one  of  the  instructions  given  by  the  court,  claiming  that  he 
could  not  understand  it.  The  attorney  refused  to  do  so,  and  promptly  told 
him  it  was  improper  to  talk  to  any  one  on  the  subject  of  the  trial,  and  that 
he  must  apply  to  the  court  for  the  information  required :  Held,  this  was 
not  sufficient  cause  for  disturbing  the  verdict. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Mr.  E.  H.  Palmer,  for  the  appellant. 
Messrs.  Moore  &  Warner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  appellant  on  the  covenants 
in  a  deed  of  conveyance  made  by  appellee,  conveying  lands  in 
Jasper  county,  Missouri.  The  deed  purports  to  convey  the 
40-acre  tract  in  controversy,  with  other  lands.  The  deed  con- 
tains a  covenant  that  the  grantor  was  well  seized,  and  that  he 
had  good  right  to  convey  the  same  in  manner  and  form  afore- 
said, and  that  the  premises  were  free  from  all  incumbrances, 
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and  a  covenant  of  general  warranty.  The  declaration  assigned 
breaches  that  appellee  was  not  well  seized,  and  did  not  have 
good  right  to  sell  and  convey  the  same,  and  that  appellant  was 
evicted.  The  record  is  greatly  encumbered  by  a  large  number 
of  useless  pleas,  upon  a  portion  of  which  issues  were  joined, 
and  a  trial  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  defendant,  and  plaintiff  appeals. 

It  is  seldom  that  we  have  a  transcript  of  a  record  come  be- 
fore us  in  such  a  confused  and  unsatisfactory  manner  as  that 
in  this  case.  And  again,  we  have  received  but  little  aid  in 
comprehending  it,  from  the  abstract  filed,  nor  has  appellee 
made  an  additional  abstract,  but  we  have  been  left,  as  best  we 
could,  to  learn  what  the  record  contains.  Appellee's  counsel 
says,  if  the  deed  sued  on  is  not  in  the  record,  the  plaintiff's 
case  fails.  He  does  not  even  examine  the  record  to  see  if  it  is 
wanting,  which  seems  to  indicate  great  indifference  whether 
the  case  is,  or  not,  properly  before  us  for  consideration. 

On  the  trial,  in  the  court  below,  appellant  offered  and  read 
in  evidence  a  decree  rendered  by  the  circuit  court  of  Jasper 
county,  Missouri.  The  decree  finds  the  title  to  this  land  in 
one  Elizabeth  Rose,  who  had  been  the  widow  of  Samuel  Dev- 
erel.  The  decree  recites  that  appellee  had  been  duly  notified 
of  the  pendency,  object  and  general  nature  of  the  suit,  by  pub- 
lication in  a  newspaper  published  in  that  county.  And  the 
decree  further  recites  and  finds,  that  appellee,  on  the  15th  day 
of  May,  1861,  sold,  and  executed  a  bond  for,  the  40  acres,  out 
of  which  this  controversy  arises,  to  Samuel  Deverel,  for  a 
conveyance;  that  the  bond  was  by  him  assigned  to  Elizabeth 
Deverel,  on  the  10th  of  October,  1861;  that  Samuel  Deverel 
departed  this  life  on  the  15th  of  December,  of  the  same  year, 
and  that  Elizabeth  had  intermarried  with  Thomas  J.  Rose. 
The  decree,  in  terms,  divested  appellee  of  all  title,  and  vested 
it  in  Elizabeth  Rose,  and  appellant  introduced  evidence  that 
Elizabeth  Rose  was  in  possession  of  the  land,  and  that  he  was 
unable  to  obtain  possession. 

It  appears  that  the  deed  to  appellant  was  executed  on  the 
27th  day  of  February,  1861,  some  two  months  and  a  half,  ac- 
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cording  to  the  finding  in  the  decree,  before  the  bond  was  made 
to  Deverel.  As  both  parties  claim  from  appellee,  and  if  this 
documentary  evidence  can  be  regarded  as  true,  and  if  there  is 
nothing  to  impeach  these  dates  or  the  facts,  then  we  fail  to  see 
that  the  covenants  of  seizin  and  good  right  to  convey  have 
ever  been  broken.  They  are  covenants  in  presently  and  if 
broken  at  all  were  broken  when  the  deed  was  delivered.  The 
covenants  are,  that  he  was  then  well  seized,  and,  then  had  good 
right  to  convey,  and  not  that  he  would  afterwards  be  seized  or 
have  right  to  convey.  And  the  same  is  true  of  the  covenants 
against  incumbrances. 

It  then  follows,  that  there  was  no  breach  of  either  of  these 
covenants,  as  it  is  not  denied  that  appellee  owned  the  land 
when  he  conveyed  it  to  appellant,  and,  if  so,  he  became  fully 
and  completely  invested  with  the  title,  and  the  first  two  of  the 
covenants  were  thereby  performed,  and  there  is  no  evidence 
that  the  land  was,  in  any  manner,  incumbered  at  that  time, 
and  the  presumption,  therefore,  is,  that  this  covenant  was  also 
performed. 

It  then  remains  to  determine,  whether  appellant  has  shown 
a  right  to  recover  under  the  covenant  of  general  warranty. 
Under  that  covenant,  to  recover,  the  covenantee  must  show 
that  he  has  been  evicted  by  an  outstanding  title,  and  not  by 
the  acts  of  the  covenantee,  or  that  he  is  unable  to  obtain  pos- 
session under  the  title  derived  from  the  covenantor,  by  reason 
of  the  fact  that  the  title  he  has  received. is  inferior  to  the  title 
by  which  the  land  is  adversely  held.  See  Beebe  v.  /Swartwout, 
3  Gilm.  162;  Moore  v.  Vail,  17  111.  185;  Brady  v.  Sjpurck, 
27  111.  479;  Clay  comb  v.  Munger,  51  111.  373;  Bostwich  v. 
Williams,  36  111.  65. 

Now,  appellant  having  become  invested  with  paramount 
title  to  this  land,  he  was  only  required  to  register  his  deed  in 
the  county  where  the  land  was  situate,  to  place  himself  in  a 
position  that  he  could  have  defended  against  all  claims;  or  if 
his  rights  had  been  invaded,  he  could  have  recovered  against 
all  persons  committing  such  wrongs.  But  we  presume  he 
failed  to  record  his  deed,  and  has  thus  enabled  appellee,  by 
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accident  or  design,  to  make  a  bond  for  the  conveyance  of  the 
land  that  seems  to  be  valid  and  binding. 

It  is  true,  that  such  a  bond  does  not  transfer  a  legal  title, 
but  it  does  pass  an  equitable  title,  and  if  the  purchaser  acted 
in  good  faith,  without  notice,  and  paid  the  value  of  the  land, 
and  was  the  first  to  record  his  bond  or  to  acquire  possession, 
his  title,  in  equity,  would  prevail  over  appellant's  unrecorded 
deed,  but  appellant,  at  law,  could  recover  the  land  under  his 
deed  as  against  a  mere  bond;  and  as  long  as  he  can  acquire 
possession  by  entry,  or  by  a  suit  at  law,  he  can  not  recover  on 
the  covenant,  unless  he  can  show  paramount,  outstanding  title 
at  the  time  of  the  execution  of  the  covenant.  This  is  the  gen- 
eral rule,  subject,  it  may  be,  to  some  exceptions,  one  of  which 
is,  where  the  covenantor,  by  his  prior  or  subsequent  acts,  de- 
feats the  title  he  has  covenanted  to  warrant  and  defend. 

Appellant,  to  show  that  the  equitable  title  had  been  con- 
verted into  a  legal  title,  by  reason  of  the  sale  of  the  land  to 
Deverel,  read  in  evidence  the  decree  of  the  circuit  court  of 
Jasper  county,  Missouri,  which  decrees  the  title  from  appel- 
lant and  to  Elizabeth  Rose.  If,  then,  this  decree  is  valid, 
appellant  has  shown  an  outstanding  title,-  which  has  been  de- 
rived from  appellee  since  making  the  conveyance  to  him,  which 
is  paramount  by  reason  of  appellant's  neglect  to  record  his 
deed,  and  by  the  wrongful  subsequent  sale  of  the  land  to 
Deverel. 

But,  on  the  trial  below,  appellee  endeavored  to  impeach  the 
decree  for  fraud,  and  introduced  evidence  strongly  tending  to 
prove  that  appellant  had  executed  to  Deverel  a  deed  for  other 
land  than  that  in  controversy,  and  had  taken  up  his  bond  in 
the  lifetime  of  Deverel,  and  sometime  in  the  year  1859  or  1860. 
The  decree  recites  that  the  bond  had  been  lost,  and  that  appel- 
lant had  refused  to  convey.  This  he  denies,  but  says  that  it 
was  represented  that  his  deed  to  Deverel  had  been  destroyed 
or  lost,  and  that  he  refused  to  convey  to  Mrs.  Rose,  who  was 
the  wife  of  Deverel,  and  had,  after  his  death,  intermarried 
with  Rose.     Appellant  denies  all  notice,  of  any  kind,  that  the 
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suit  had  been  commenced  against  him,  until  long  after  it  ter- 
minated. 

We  presume  that  the  decree  was  clearly  erroneous,  as  it 
transferred  the  land  to  Mrs.  Rose,  when,  unless  by  statute  it 
was  otherwise  provided,  the  title,  whatever  it  was,  would  de- 
scend to  the  heirs  of  Deverel.  But  we  can  not  regard  mere 
error  in  the  decree,  as,  from  the  Missouri  statute,  the  proceed- 
ing was  authorized.  Then  what  was  the  effect  of  this  decree 
upon  the  rights  of  the  parties?  Appellee  was  not  an  inhabi- 
tant of  Missouri  at  the  time,  nor  was  he  in  the  State,  and  he 
was  not  personally  served  with  process,  nor  did  he  enter  his 
appearance. 

In  the  case  of  Bimeler  v.  Dawson,  4  Scam.  536,  it  was 
held,  under  similar  facts,  that  the  judgment  was  but  prima 
facie  evidence  of  what  it  found,  beyond  the  State  where  it  was 
rendered,  and  the  defendant  might  show  the  court  did  not 
acquire  jurisdiction,  or  go  behind  the  judgment,  and  show  there 
was  no  ground  for  a  recovery;  that  when  the  service  was  per- 
sonal or  appearance  was  entered,  the  judgment  would  be  held 
conclusive  beyond  the  jurisdiction  in  which  it  was  rendered, 
as  well  as  in  the  State  where  the  court  was  held,  and  the  same 
reasoning  must  apply  to  decrees,  which  is  held  as  to  judg- 
ments. No  well  founded  distinction  can  be  taken.  The  evi- 
dence was,  therefore,  properly  received  in  this  case  to  impeach 
the  decree;  and,  all  of  it  considered,  we  think  it  fully  warranted 
the  jury  in  finding  the  decree  was  obtained  by  fraud,  and  if  so, 
no  ground  for  a  recovery  on  the  covenant  of  general  warranty 
was  shown,  and  the  finding  was  right. 

It  is  objected  that  there  is  no  special  plea  that  the  decree 
was  obtained  by  fraud,  in  the  record.  It  is  one  of  the  most 
elementary  rules  in  pleading,  that  a  party  can  only  plead  to 
the  declaration,  and  not  to  something  outside  of  it.  The  suit 
was  on  the  deed,  and  defendant  can  not  be  held  to  know  that 
the  decree  would  appear  in  the  case  at  any  stage  of  its  pro- 
gress. He  could  not  be  required  to  plead  to  evidence  that 
may,  or  not,  be  introduced  on  the  trial. 

It  is  next  urged,  that  the  court  erred  in  refusing  to  set  aside 
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the  verdict  on  the  affidavits  of  the  misconduct  of  a  juror  during 
their  consultation  as  to  the  verdict.  It  appears  that  one  of 
the  jurors,  after  they  had  retired,  prevailed  on  the  deputy 
sheriff  to  accompany  him  to  the  office  of  one  of  defendant's 
attorneys,  to  get  an  explanation  of  some  matter  connected  with 
the  case;  'that,  on  reaching  the  attorney's  office,  the  juror  said 
to  him  that  there  were  one  or  two  instructions  the  jury  could 
not  read,  and  requested  the  attorney  to  read  them,  but  he  in- 
stantly informed  the  juror  it  would  be  improper  for  him  to  say 
a  word  to  the  juror  in  reference  to  the  case;  that  the  jury  must 
see  the  court  in  regard  to  such  matters,  and  directed  the  officer 
and  juror  to  return  to  the  jury  room.  This  seems  to  be  all 
that  was  said  or  done. 

This  case  is  unlike  the  case  of  Martin  v.  Moreloeh,  32  111. 
488,  as  in  that  case  the  attorney  had  conversed  with  some  of 
the  jurors  in  reference  to  the  case,  and  after  that  conversation, 
when  the  jury  were  polled,  and  asked  whether  the  paper  sealed 
and  returned  into  court  was  the  verdict  of  the  jury,  and  a  por- 
tion of  them  refused  to  concur,  and  they,  on  again  retiring, 
returned  an  increased  verdict,  a  new  trial  was  granted. 

In  this  case  the  attorney  had  no  conversation  with  the  juror 
in  reference  to  the  case.  The  juror  only  proposed  to  converse 
with  him  in  regard  to  it,  and  he  promptly  and  emphatically 
refused,  and  directed  him  to  return  to  the  jury  room,  and  that 
the  jury  must  communicate  with  the  judge  on  such  questions, 
and  the  evidence  shows  that  no  one  conversed  with  the  juror 
outside  of  the  jury  room  about  the  case.  The  officer  was  with 
him  all  the  time  he  was  absent  therefrom.  Hence,  it  appears, 
that  no  improper  influences  were  used  with  the  jury  in  the 
case,  and  we  should  be  carrying  the  doctrine  further  than  the 
adjudged  cases  warrant,  in  a  civil  case,  were  we  to  hold  this 
ground  for  setting  aside  this  verdict.  Where  life  or  liberty  is 
involved  more  care  is  required,  and  courts  are  more  ready  to 
interfere  where  it  appears  that  a  juror  has  acted  irregularly, 
than  in  a  civil  case. 

In  the  case  of  Miller  v.  The  People,  39  111.  457,  which  was 
an  indictment  for  robbery,  it  was  held,  that  although  the  offi- 
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cer  in  charge  of  the  jury  permitted  individual  jurors  to  sepa- 
rate from  the  others,  whilst  it  was  ground  for  punishing  the 
officer,  yet,  in  the  absence  of  proof  that  the  prisoner  was  thereby 
rjrejudiced,  the  verdict  would  not  be  set  aside.  See,  also, 
Adams  v.  The  People,  47  111.  376;  Davis  v.  The  People,  19 
111.  74;  Reins  v.  The  People,  30  111.  256.  From  these  cases 
it  is  apparent  that  the  irregularity  complained  of  here,  forms 
no  ground  for  setting  aside  the  verdict. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


The  County  of  Piatt 
v. 
David  Gumley. 

1.  Swamp  lands — evidence  of  title  to.  A  list  of  the  swamp  and  over- 
flowed lands  approved  to  the  State,  made  by  the  Auditor  of  Public  Accounts 
of  the  State,  for  a  county,  and  by  him  certified  to  be  a  correct  list  of  such 
land,  lying  in  such  county,  is  sufficient  evidence  of  title  to  the  lands  therein 
described. 

2.  Same — when  title  is  vested  in  the  State.  Where  the  list  of  swamp  and 
overflowed  lands  was  selected  and  approved  by  the  Secretary  of  the  Interior, 
the  title  was,  by  the  act  of  Congress,  vested  in  the  State. 

"Writ  of  Error  to  the  Circuit  Court  of  Piatt  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  P.  A.  Hamilton,  and  Messrs.  Reed  &  Barringer,  for 
the  plaintiff  in  error. 

Mr.  W.  E.  Lodge,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  at  the  February 
term,  1875,  of  the  Piatt  county  circuit  court,  by  the  county 
of  Piatt,  against  David  Gumley,  to  recover  a  certain  tract  of 
swamp  and  overflowed  land,  situate  in  said  county. 
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The  only  question  presented  is,  as  to  the  rejection  in  evi- 
dence of  a  list  of  swamp  and  overflowed  lands,  certified  to  by 
the  Auditor  of  Public  Accounts. 

A  list  of  swamp  and  overflowed  lands  lying  in  the  county  of 
Piatt,  which  included  the  tract  in  controversy,  having  attached 
thereto  the  Auditor's  certificate,  as  follows: 

Auditor's  Office,  Illinois, 
Springfield,  May  28,  1858. 
I,  Jesse  K.  Dubois,  Auditor  of  Public  Accounts  of  the  State 
of  Illinois,  hereby  certify  that  the  foregoing  is  a  correct  list  of 
swamp  and  overflowed  lands  lying  in  the  county  of  Piatt,  ap- 
proved to  the  State  of  Illinois,  as  shown  by  list  No.  2  of  such 
lands,  in  the  Danville,  now  Springfield,  district,  and  for  which 
the  Governor  has  applied  to  the  United  States  General  Land 
Office  for  patent. 

In  testimony  whereof,  I  have  hereunto  subscribed  my 
[seal.]     name  and  affixed  my  seal  of  office,  the  day  and  year 
•  first  above  written. 

Jesse  K.  Dubois,  Auditor. 

was  offered  in  evidence  by  the  plaintiff,  and  rejected  by  the 
court. 

The  statute  provides  that,  "the  evidence  of  title  from  the 
general  government  of  the  swamp  and  overflowed  lands  granted 
to  this  State,  by  act  of  Congress  of  September  28,  1850,  shall 
be  filed  in  the  Auditor's  office,  and  as  soon  as  practicable 
thereafter  the  Auditor  of  Public  Accounts  shall  cause  to  be 
made  out  for  each  of  the  several  counties,  a  correct  abstract,  or 
list  of  said  lands,  the  correctness  of  which  list  shall  be  certified 
to  by  the  said  Auditor,  with  the  seal  of  his  office  attached 
thereto,  and  the  lists  so  made  out  shall  be  sufficient  evidence 
of  the  title  of  the  lands  therein  described."  (See  section  8, 
page  1159,  of  Scates,  Treat  &  Blackwell's  Stat.) 

The  same  section  further  provides  that  said  list  "shall  have 
the  same  force  and  effect  as  patents  issued  for  school  lands." 

It  is  objected  that  the  Auditor's  certificate  shows  on  its  face 
that  there  had  been  no  evidence  of  title  from  the  general  gov- 
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ernment  filed  in  his  office;  that  the  only  evidence  of  title  is 
the  patent;  that  the  certificate  shows  that  had  not  been  issued, 
but  that  the  Governor  had  applied  for  it. 

When  the  list  of  swamp  and  overflowed  lands  had  been 
selected  and  approved  by  the  Secretary  of  the  Interior,  the 
title  was,  by  act  of  Congress,  vested  in  the  State.  Keller  v. 
Brickey,  78  111.  133. 

Objection  is  taken  to  the  form  of  the  Auditor's  certificate, 
that  it  does  not  show  that  any  evidence  of  title  had  been  filed 
in  his  office,  nor  that  it  is  a  copy  of  the  list  required  to  be 
transmitted  by  the  Secretary  of  the  Interior  to  the  Governor, 
and  that  the  Auditor  does  not  certify  from  evidence  in  his  own 
office,  but  from  a  list  in  a  land  office  of  the  United  States. 

All  the  statute  requires  is,  that  the  Auditor  shall  make  out 
for  each  of  the  counties  a  correct  list  of  the  swamp  and  over- 
flowed lands  granted  to  the  State,  and  certify  to  the  correctness 
thereof,  and  that  the  lists  so  made  out  shall  be  sufficient  evi- 
dence of  title  to  the  lands  described  therein. 

It  will  be  presumed  that  the  Auditor  performed  his  duty 
under  the  statute,  and  made  out  the  list  from  competent  data 
in  his  office. 

The  certificate  that  "the  foregoing  is  a  correct  list  of  swamp 
and  overflowed  lands  lying  in  the  county  of  Piatt,  approved  to 
the  State  of  Illinois,"  we  regard  as  substantially  sufficient 
under  the  statute.  Although  the  certificate  makes  reference 
to  the  Danville,  now  Springfield,  district,  we  do  not  under- 
stand the  Auditor  as  certifying  to  something  which  appears  in 
the  land  office  in  such  district,  and  does  not  appear  in  his  own 
office. 

Under  the  act  of  our  legislature  the  Auditor's  list  was  evi- 
dence of  title  in  the  county,  and  we  are  of  opinion  the  circuit 
court  erred  in  not  receiving  it  in  evidence. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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The  American  Insurance  Co. 
v. 
Joel  Holly. 

Pleading — plea  must  answer  all  it  purports  to.  A  plea  to  the  whole  dec- 
laration which  sets  up  matter  in  answer  to  the  special  counts  only,  and 
leaves  the  common  counts  unanswered,  is  bad  on  demurrer. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellant. 

Messrs.  Karr  &  Karr,  and  Messrs.  Williams,  Burr  & 
Capen,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  ruling  of  the  court  below  complained  of  is,  in  sustaining  a 
demurrer  to  appellant's  special  pleas.  The  declaration  contains 
two  special  counts  and  the  consolidated  common  counts.  The 
pleas  profess  to  answer  the  whole  declaration,  but  in  fact  the 
matters  pleaded,  even  if  otherwise  free  from  objection,  answer 
only  the  special  counts,  and  leave  the  common  counts  unan- 
SAvered.  For  this  reason  alone,  therefore,  the  demurrer  was 
properly  sustained.  Mow  et  al.  v.  Harrington  et  al.  22  111. 
40.     The  judgment  is  affirmed. 

Judgment  affirmed. 


Harvey  Sandusky  et  al. 

v. 

Exchange  Bank  of  John  C.   Short  &  Co. 

1.    Pleading— -joint  plea  bad  as  to  one,  bad  as  to  all.    Where  two  or 
more  defendants  join  in  a  plea  which  sets  up  a  defense  good  as  to  part  of 
them  and  bad  as  to  the  others,  it  is  bad  as  to  all. 
23— 81st  III. 
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2.  Same — bankruptcy  of  principal  not  a  good  plea  by  surety.  In  a  suit 
upon  an  appeal  bond,  the  condition  of  which  was,  that  the  principal  would 
prosecute  his  appeal  with  effect,  and  pay  whatever  judgment  should  be  ren- 
dered in  the  appellate  court,  a  plea  by  both  the  principal  and  surety  that  the 
judgment  appealed  from  was  affirmed,  and  that  afterwards  the  principal 
was  adjudged  a  bankrupt,  and  the  judgment  so  affirmed  was  filed  and 
allowed  in  the  bankrupt  court,  against  his  estate,  is  not  a  good  plea  as  to 
the  surety,  and,  being  a  joint  plea,  is  therefore  bad  as  to  both. 

Appeal  from  the  Circuit  Court  of  Yermilion  county;  the 
Hon.  O.  L.  Davis,  Judge,  presiding. 

Mr.  J.  Harper,  for  the  appellants. 

Messrs.  Mann  &  Calhoun,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  by  appellee  on  an  appeal 
bond,  which  had  been  executed  by  appellants  to  perfect  an 
appeal  taken  to  this  court  from  a  judgment  rendered  in  the 
circuit  court  of  Ford  county  against  Harvey  Sandusky. 

The  only  question  presented  by  the  record  arises  upon  ap- 
pellants' second  plea,  to  which  the  court  sustained  a  demurrer. 

It  is  alleged  in  the  plea  that  the  judgment  appealed  from 
was  affirmed  in  the  Supreme  Court,  and  that,  subsequently, 
the  judgment  of  the  circuit  court  of  Ford  county,  as  affirmed, 
was  filed  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Illinois,  and  before  the  register  thereof, 
James  Lake,  by  the  plaintiffs,  and  such  proceedings  were  there 
had  by  said  court,  that  the  judgment  of  the  circuit  court  of 
Ford  county  was  allowed  against  the  estate  of  one  of  the  de- 
fendants, to-wit,  Harvey  Sandusky,  for  the  entire  amount 
thereof,  in  favor  of  the  plaintiffs;  that,  by  the  adjudication  of 
the  District  Court,  through  its  register  in  bankruptcy,  the 
plaintiffs,  by  their  own  action,  have  recovered  a  judgment 
against  one  of  the  defendants  for  the  debt  and  cause  of  action 
declared  on  in  the  declaration;  that  the  estate  of  Harvey  San- 
dusky is  solvent,  and  that  the  plaintiffs  are  estopped,  etc. 

It  will  be  observed  that  the  plea  was  interposed  by  both  of 
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the  defendants:  the  principal  in  the  bond,  who  had  been  ad- 
judicated a  bankrupt,  as  well  as  the  security  on  the  bond, 
against  whom  no  proceedings  in  bankruptcy  had  ever  been 
had. 

If,  therefore,  the  plea  did  not  present  a  defense  to  the  action 
as  to  the  security  on  the  bond,  the  demurrer  was  properly  sus- 
tained, although  the  facts  pleaded  may  have  presented  a  defense 
as  to  the  principal  in  the  bond,  who  had  been  adjudged  a  bank- 
rupt. The  rule,  as  we  understand  it,  is,  that  a  plea  which  is 
bad  in  part  is  bad  in  toto;  if,  therefore,  two  defendants  join 
in  a  plea  which  is  sufficient  for  one,  but  not  for  the  other,  the 
plea  is  bad  as  to  both.     1  Chitty  on  Pleading,  567. 

The  condition  of  the  appeal  bond  upon  which  the  action  was 
brought,  provided  that,  if  the  said  Harvey  Sandusky  should 
prosecute  his  appeal  with  effect,  and  should,  moreover,  pay  the 
amount  of  the  judgment,  costs,  interest  and  damages  ren- 
dered and  to  be  rendered  against  him,  in  case  the  judgment 
should  be  affirmed,  then  the  bond  should  be  void,  otherwise  to 
remain  in  full  force.  . 

It  is  not  pretended  the  judgment  has  been  paid,  although 
affirmed.  The  mere  fact  that  the  judgment  was  filed. with  the 
register  of  the  District  Court,  and  proved  up  as  a  claim 
against  the  estate  of  the  bankrupt,  was  no  payment,  nor  could 
it  relieve  the  security  on  the  appeal  bond,  or  in  any  manner 
diminish  his  liability  upon  the  bond  which  he  had  executed. 

The  presentation  of  the  judgment,  and  its  allowance  in  the 
bankrupt  proceedings,  was  in  no  sense  a  judgment  against  the 
bankrupt,  but  if  it  was,  that  would  not  release  the  surety  on 
the  appeal  bond.  His  liability  arises  upon  the  bond.  "No 
action  was  had  or  proceedings  taken  in  the  bankrupt  court  on 
the  obligation  signed  by  the  security. 

It  was  but  an  act  of  good  faith  on  the  part  of  appellees  to 
present  the  judgment  against  the  estate  of  the  bankrupt,  and 
whatever  amount  would  be  realized  could  be  applied  in  pay- 
ment of  the  judgment,  and  thus  far  relieve  the  surety  on 
his  bond,  but  we  are  aware  of  no  principle  upon  which  it  can 
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be  claimed  that  such  a  presentation  of  the  claim  would  release 
the  security. 

We  are  well  satisfied,  therefore,  that  the  facts  set  up  in  the 
plea  were  no  defense,  so  far  as  the  surety  on  the  bond  was  con- 
cerned, and  it  was  not  error  to  sustain  the  demurrer. 

Had  the  facts  set  up  in  the  plea  been  pleaded  by  the  bank- 
rupt alone,  perhaps  no  judgment  could  have  been  rendered 
against  him;  if  he  alone  had  interposed  the  defense  that  he 
had  been  adjudicated  a  bankrupt,  appellees  could  have  dis- 
missed their  action  as  to  him,  amended  the  declaration  and 
proceeded  to  final  judgment  against  the  other  defendant;  but 
as  the  defense  relied  upon  was  pleaded  jointly  by  both  the  de- 
fendants in  the  action,  the  court  could  not  do  otherwise  than 
sustain  the  demurrer. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


L.  J.  Thompson 

v. 

William  T.  Wilhite. 

1.  Sale  op  personal  property — sufficiency  of  delivery  of  growing  crops. 
Where  growing  wheat  and  corn  are  sold  in  good  faith,  and  the  purchaser 
takes  all  the  possession  that  is  practicable  before  harvesting,  and  after 
it  is  cut  down,  and  before  a  sufficient  time  elapses  for  him  to  remove  it,  it 
is  seized  on  an  execution  against  the  seller,  the  purchaser  will  be  entitled  to 
hold  it,  on  a  trial  of  the  right  of  property. 

2.  Delivery — necessary  to  pass  title  to  personal  property,  as  against  credi- 
tors. Any  absolute  sale  of  personal  property  which  is  of  such  a  character 
as  to  be  capable  of  being  removed,  where  it  remains  with  the  vendor,  is 
fraudulent  in  law  as  to  creditors  and  subsequent  purchasers,  notwithstand- 
ing the  sale  may  be  in  good  faith  and  for  an  adequate  consideration. 

3.  Trial  of  right  op  property  —  validity  of  execution  admitted  by 
notice.  A  claimant  of  personal  property  levied  on  under  an  execution 
against  another  person,  by  giving  notice  of  a  trial  of  the  right  of  property, 
admits  the  validity  of  the  execution. 
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Writ  of  Error  to  the  Circuit  Court  of  Greene  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  M.  M.  Duncan,  and  Messrs.  Woodson  &  Withers,  for 
the  plaintiff  in  error. 

Messrs  Hodges  &  Burr,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  property  involved  in  this  controversy  having  been  levied 
upon,  by  virtue  of  an  execution  in  the  hands  of  a  constable, 
this  proceeding  was  instituted  to  try  the  right  of  property. 
The  verdicts  in  the  trials  before  the  justice  of  the  peace  and 
in  the  circuit  court  were  in  favor  of  the  claimant,  and  the  exe- 
cution creditor  brings  the  case  to  this  court  on  appeal. 

On  the  26th  day  of  June,  the  claimant  purchased  the  prop- 
erty of  the  execution  debtor.  No  judgment  had  then  been 
rendered  against  him.  There  does  not  seem  to  be  much  ques- 
tion as  to  the  good  faith  of  the  transaction,  although  the  prop- 
erty was  paid  for  in  pre-existing  indebtedness,  due  from  the 
judgment  debtor  to  the  claimant.  Chiefly,  the  controversy  is, 
whether  there  was  such  a  delivery  of  the  property  as  would 
pass  the  title,  as  to  creditors  and  subsequent  purchasers  with- 
out notice.  The  property  consisted  of  growing  wheat  and 
corn,  an  undivided  half  of  a  Woods'  reaper,  and  lot  of  stock 
hogs.  At  the  time  of  the  levy,  all  this  property  was  on  a 
farm  belonging  to  the  wife  of  the  execution  debtor,  except  the 
reaper,  and  that  was  in  the  possession  of  the  owner  of  the 
other  undivided  half,  who  resided  some  miles  distant.  Both 
the  wheat  and  corn  had  been  grown  on  that  farm.  When  he 
purchased,  the  claimant  took  all  the  possession  of  the  wheat 
and  corn  that  was  possible  for  him  to  do.  They  were  then 
growing  in  the  field,  and  it  was  not  practicable  for  him  to  re- 
move them  until  the  grain  was  ready  to  be  harvested.  Subse- 
quently, and  perhaps  a  day  or  two  before  the  execution  was 
levied,  the  wheat  was  cut  down,  but  no  sufficient  time  had  then 
elapsed  in  which  the  claimant  could  have  removed  it.     With 
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regard  to  the  wheat,  corn  and  the  undivided  half  of  the  reaper, 
there  having  been  a  sufficient  delivery  to  pass  the  title  of  the 
property,  the  verdict  was  right  and  was  warranted  by  the  law 
and  the  evidence. 

But  a  different  question  arises  as  to  the  hogs.  It  was  en- 
tirely practicable  for  the  claimant  to  have  taken  possession  of 
them  at  the  time  of  making  the  bill  of  sale.  Any  absolute 
sale  of  personal  property,  where  it  remains  with  the  vendor, 
if  it  is  that  character  of  property  that  is  capable  of  being  re- 
moved, is  fraudulent  in  law  as,  to  creditors  and  subsequent 
purchasers,  notwithstanding  the  sale  may  have  been  in  good 
faith  and  for  an  adequate  consideration.  The  charge  of  the 
court  on  this  question  was  broader  than  the  law  will  warrant. 
It  was,  that  if  the  sale  of  the  hogs  was  bona  fide  made  before 
the  execution  came  to  the  hands  of  the  officer,  and  that  the 
ho^s  had  been  delivered  to  the  claimant  on  the  farm  where 
they  were  at  the  time  of  the  sale,  and  that  claimant,  in  good 
faith,  after  the  purchase  and  delivery,  employed  the  execu- 
tion debtor  to  feed  the  hogs  on  the  premises,  these  facts,  if 
proven,  would  entitle  him  to  hold  the  property.  This  instruc- 
tion is  faulty,  inasmuch  as  it  assumes,  by  its  terms,  there  had 
been  a  delivery  of  the  hogs,  when  that  was  the  exact  question 
submitted.  But  most  fatal  of  all  the  objections  urged  is,  that 
the  facts  stated,  if  proven,  do  not  show  there  had  been  a  deliv- 
ery of  the  hogs  to  the  purchaser.  Something  more  than  was 
done  was  necessary  to  show  a  delivery.  The  mere  fact  the 
claimant  may  have  employed  the  execution  debtor  to  feed  them 
on  the  premises,  by  no  means  proves  a  delivery  of  the  hogs. 
Indeed,  if  it  proves  anything,  it  proves  exactly  the  contrary. 

There  was  no  error  in  refusing  to  give  defendant's  eighth  in- 
struction. There  was  and  could  be  no  controversy  as  to  the 
validity  of  the  execution  under  which  the  property  had  been 
seized.  The  claimant,  by  his  act  of  giving  notice  to  try  the 
right  of  property,  admits  the  validity  of  the  execution.  The 
proposition  of  law  stated  was  correct,  and  if  any  question  of 
that  kind  had  been  attempted  to  be  made,  the  instruction 
might  with  propriety  have  been  given.     But  we  do  not  under- 
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stand  any  such  point  was  made,  and  hence  there  was  no  neces- 
sity for  giving  the  instruction. 

For  the  error  indicated  in  the  charge  given  by  the  court  on 
behalf  of  the  claimant,  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


The  McLean  County  Coal  Co. 

v. 

John  Long. 

1.  Measure  op  damages — rule  the  same  in  trover  and  trespass.  A  dif- 
ferent rule  of  damages  does  not  prevail  in  trespass  for  breaking  and  entering 
a  coal  mine  and  carrying  away  coals,  and  trover  for  the  coals,  except  where 
circumstances  of  aggravation  are  relied  on  in  trespass.  The  rule  is  the 
same  in  both  forms  of  action. 

2.  Same — in  trover  for  coals  taken  from  mine  of  plaintiff.  The  measure 
of  damages  in  an  action  of  trover  for  coals  taken  from  the  mine  of  the 
plaintiff  and  converted  to  use  of  defendant,  is,  the  value  of  the  coals  at  the 
mouth  of  the  pit,  less  the  cost  of  conveying  the  coal  from  the  place  where 
it  is  dug  to  the  mouth  of  the  shaft. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing,  for  the  appellants. 

Messrs.  Bloomfteld,  Pollock  &  Campbell,  for  the  ap- 
pellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  trover,  in  the  McLean  circuit  court,  by  John  Long, 
plaintiff,  and  against  the  McLean  County  Coal  Company,  de- 
fendants, to  recover  damages  for  the  conversion  of  a  quantity 
of  coals  taken  from  the  land  of  plaintiff. 

There  is  no  controversy  about  the  fact  of  taking  and  con- 
verting the  coals,  the  only  question  being  as  to  the  measure 
of  damages. 
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The  leading  facts  are,  that  defendants  had  in  the  summer  of 
1872  sunk  and  worked  a  shaft  on  their  own  land,  three  hun- 
dred and  thirty-three  feet  west  of  the  west  boundary  of  plain- 
tiff's lots,  to  the  depth  of  five  hundred  and  forty-nine  feet. 
At  the  session  of  the  General  Assembly  held  in  1872,  an  act 
was  passed  providing  for  the  health  and  safety  of  persons  em- 
ployed in  coal  mines,  in  force  July  1,  1872,  in  which  it  was 
provided  that  an  accurate  map  or  plan  of  the  workings  of  each 
coal  mine,  showing,  among  other  things,  the  general  inclina- 
tion of  the  strata,  together  with  any  material  deflections  in  the 
workings,  should  be  made,  and  a  copy  thereof  filed  in  the  re- 
corder's office  of  the  proper  county.     R.  S.  1874,  ch.  93,  p.  704. 

Upon  making  and  filing  a  map  of  appellant's  mine,  appellee 
discovered  for  the  first  time,  in  1873,  that  appellants  had 
worked  out  of  bounds,  and,  in  1872,  taken  from  his  land  coals 
which  were  found  to  amount  to  six  hundred  and  ten  tons,  from 
a  stratum  about  two  feet  thick.  When  appellee  made  this 
discovery,  he  went  to  the  proper  officer  of  the  company  and 
demanded  the  coal,  and  on  another  occasion  demanded  pay 
for  it.  At  the  time  of  the  demand  not  a  pound  of  this  coal 
was  in  possession  of  the  company,  it  having  been  sold  and 
disposed  of  months  before.  "When  this  demand  was  made,  ap- 
pellants replied,  the  land  did  not  belong  to  them,  and  that  they 
were  responsible  to  one  Cox. 

The  action  was  brought  to  the  February  term,  1874. 

The  controversy  was  upon  the  measure  of  damages.  Ap- 
pellants' theory  was,  the  value  of  the  coal  when  first  it  became 
a  chattel;  that  of  appellee,  its  value  in  the  market;  which 
latter  theory  the  court  accepted,  and  gave,  of  its  own  motion, 
the  following  instruction: 

"  The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  the  defendant  wrongfully  took  and  converted  to 
its  own  use  the  coal  of  plaintiff,  as  alleged  in  plaintiff's  decla- 
ration, the  jury  will  find  the  defendant  guilty,  and  assess  the 
plaintiff's  damages  at  the  fair  market  value  of  the  coal  at  the 
time  the  same  was  sold  and  converted  by  defendant  to  its  own 
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use,  and  to  this  amount,  so  ascertained,  the  jury  may,  in  their 
discretion,  allow  interest  at  the  rate  of  six  per  cent  per  annum 
from  the  date  of  such  conversion  to  the  present  time." 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages 
at  twelve  hundred  and  eighty-one  dollars,  for  which  the  court 
rendered  judgment,  overruling  defendants'  motion  for  a  new 
trial,  and  the  defendants  appeal. 

When  this  coal  was  taken  to  the  mouth  of  the  shaft,  it  was 
worth  at  the  shaft  two  dollars  and  ten  cents  per  ton,  and  this 
the  jury  allowed,  no  deduction  being  made  for  the  cost  of  get- 
ting it  to  the  mouth  of  the  shaft — all  evidence  offered  by 
appellants  on  this  point  being  ruled  out  by  the  court. 

Is  the  rule  given  to  the  jury  by  which  to  measure  the  dam- 
ages a  correct  rule,  having  its  foundation  in  reason  and 
authority? 

Common  observation  and  reason  inform  us  that  these  coals, 
in  their  native  bed,  more  than  five  hundred  feet  below  the 
surface  of  the  ground,  were  of  no  appreciable  value;  they  were 
made  valuable  by  the  labor  and  expense  of  appellants ;  by 
these  they  obtained  a  market  value. 

How  are  the  authorities  upon  this  question?  Martin  v. 
Porter,  5  Meeson  and  Welsby,  351,  is  cited  by  appellee.  That 
was  trespass  for  breaking  and  entering  plaintiff's  close,  and 
breaking  and  entering  a  certain  coal  mine  under  the  close,  and 
taking  and  carrying  away  the  coal,  and  converting  and  dis- 
posing of  it  to  the  use  of  the  defendant. 

The  plaintiff  claimed  that  he  had  a  right  to  hold  the  de- 
fendant liable  for  the  value  of  the  coal  when  gotten  and  when 
first  it  existed  as  a  chattel,  without  any  deduction  for  the  ex- 
pense of  getting  it. 

Parke,  Baron,  before  whom  the  cause  was  tried,  said  that  the 
plaintiff  would  have  been  entitled,  in  an  action  of  trover,  to 
the  value  of  the  coal  as  a  chattel,  either  at  the  pit's  mouth  or 
on  the  canal  bank,  if  the  plaintiff  had  demanded  it  at  either 
place,  and  the  defendant  had  converted  it,  without  allowing 
anything  for  having  worked  and  brought  it  there;  that  not 
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having  made  such  a  demand,  and  the  action  being  trespass,  he 
was  entitled  to  the  value  of  the  coal  as  a  chattel  at  the  time 
when  the  defendant  began  to  take  it  away ;  that  is,  as  soon  as 
it  existed  as  a  chattel;  which  value  would  be  the  sale  price  at 
the  pit's  mouth,  after  deducting  the  expense  of  earning  the 
coals  from  the  place  in  the  mine  where  they  were  got,  to  the 
pit's  mouth. 

In  the  Exchequer,  the  rule,  so  given  by  Parke,  Baron,  was 
held  by  the  whole  court  as  the  true  rule. 

This  rule  was  adhered  to  in  Wild  et  al.  v.  Holt,  9.  Mees. 
and  "Wels.  671,  and  also  in  the  Court  of  Queen's  Bench,  in 
Morgan  v.  Powell,  3  Adolphus  and  Ellis,  278,  43  Eng.  C.  L. 
734. 

This  question  came  before  this  court  at  the  January  term, 
1874,  in  Robertson  v.  Jones  et  al.  71  111.  405,  and  the  same 
rule  was  announced.  In  California  the  same  doctrine  is  held. 
Magi  v.  Tappan,  23  Cal.  306.  See  also,  Moody  v.  Whit- 
ney, 38  Maine,  174.  Other  cases  might  be  cited,  but  it  is  un- 
necessary, as  this  court  has  recognized  the  rule  as  a  correct 
one  in  Robertson  v.  Jones  et  al.  supra. 

But  it  is  said  these  were  actions  of  trespass,  and  while  the 
rule  may  be  a  just  one  in  such  an  action,  it  is  not  so  in  trover. 

The  ordinary  principle  is,  that  a  party  is  entitled  to  re- 
cover compensation  only  for  the  damage  he  has  actually 
sustained,  no  matter  what  may  be  the  form  of  action.  A  dif- 
ferent rule  of  damages  does  not  prevail  in  trespass  for  break- 
ing and  entering  a  coal  mine  and  carrying  away  coals,  and 
trover  for  the  coals,  except  when  circumstances  of  aggravation 
are  relied  on  in  trespass.  The  rule  is  the  same  in  both  forms 
of  action.     Mayne  on  Damages,  290. 

~No  matter  what  the  form  of  action,  unless  it  be  an  action  in 
which  vindictive  damages,  so  called,  are  sought,  the  jury  are 
restricted  to  compensation  for  the  pecuniary  loss  sustained 
by  the  plaintiff,  and  in  this  case,  as  these  authorities  hold,  the 
estimate  of  loss  depends  on  the  value  of  the  coal  when  severed 
from  the  soil;  that  is,  the  price  at  which  the  plaintiff  could 
have  sold  it.     This,  it  is  clear,  was  the  value  of  the  coal  at  the 
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moment  it  was  severed  by  the  defendants  and  thrown  into  the 
run.  It  was  at  that  moment,  when  defendants  had  made  it  a 
chattel,  exercising  control  over  it,  that  the  conversion  was 
complete.  For  the  expense  and  trouble  of  separating  it  from 
its  kindred  layers  and  making  it  a  chattel,  the  defendants  can 
not  claim  to  be  reimbursed ;  but  the  coal  had  no  value  as  a 
saleable  article  without  being  taken  from  the  pit,  and  any  per- 
son purchasing  the  coal  in  the  pit  would  have  deducted  from 
the  price  the  cost  of  bringing  it  to  the  pit's  mouth. 

This  is,  substantially,  said  by  Lord  Ch.  J.  Denman,  in  de- 
livering the  opinion  in  Morgan  v.  Powell,  supra,  and  meets 
our  approval. 

It  follows,  from  these  authorities,  the  rule  given  to  the  jury 
by  which  to  measure  the  damages,  was  not  the  correct  rule. 
During  the  trial,  and  whilst  the  examination  of  the  witnesses 
was  progressing,  the  court  made  this  statement: 

"I  can  now  state  what  I  think  the  measure  of  damages  is. 
I  understand  the  measure  of  damages  is,  the  value  of  the  coal 
at  the  time  of  conversion.  I  think  the  measure  of  damages 
is,  the  value  of  the  coal  at  the  mouth  of  the  shaft,  less  the 
expense  of  drawing  it  up." 

Had  the  court  adhered  to  this  rule,  it  would  have  conformed 
to  the  authorities,  and  especially  to  the  decision  of  this  court 
in  Robertson  v.  Jones  et  al.  supra. 

The  doctrine  announced  in  the  cited  cases  has  received  the 
sanction  of  this  court  in  Sturgis  et  al.  v.  Keith,  57  111.  451, 
though  the  subject  in  controversy  was  of  a  different  nature. 
That  was  trover  for  certain  railroad  stocks  which  the  plaintiff 
had  deposited  with  defendant,  who  refused  to  deliver  them  on 
demand.  The  plaintiff  claimed  he  could  select  any  time  at 
which  the  stocks  were  at  the  highest  market  value,  and  re- 
cover accordingly;  and  such  had  been  the  ruling  of  several 
reputable  courts.  This  court  held,  as  a  principle  governing 
this  action,  that  the  value  of  the  stocks  at  the  time  of  the  con- 
version was  the  measure  of  damages ;  and  in  that  case  the  con- 
version was  established  by  the  refusal  to  deliver  on  demand. 
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The  principle  is,  when  the  chattle  is  converted,  then  the  dam- 
ages are  to  be  estimated. 

In  this  case  no  demand  was  necessary,  as  the  taking  of  the 
coals  was  tortious.  Then,  on  the  principle  of  the  above  cited  case, 
the  damages  must  be  computed  from  the  time  the  coal  first 
became  a  chattel,  for  the  conversion  was  complete  when  de- 
fendants severed  it  and  threw  it  into  their  run. 

The  cases  in  trover,  cited  by  appellee,  are  not  decisive  of  this 
case.  "We  think  the  authorities  above  referred  to  are  very  sat- 
isfactory, and  this  case  is  properly  settled  by  them.  On  the 
authority  of  these  cases,  and  thej^  are  in  harmony  with  justice, 
the  court  should  have  told  the  jury  the  plaintiff  could  recover 
as  damages  the  value  of  the  coal  at  the  mouth  of  the  shaft, 
less  the  cost  of  conveying  it  from  the  place  where  it  is  dug 
to  the  mouth  of  the  shaft.  This  is,  in  effect,  saying,  he  can 
recover  the  value  of  the  coal  when  it  first  became  a  chattel  by 
being  severed  from  the  mass,  and  under  their  control. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the 

cause  remanded  for  further  proceedings  consistent  with  this 

opinion. 

Judgment  reversed. 


John  W.  Harshbarger 

v. 
John  H.  Foreman  et  ah 

1.  Vendor's  lien — as  against  subsequent  purchaser.  If  a  person  pur- 
chases  land  with  knowledge  of  the  fact  that  his  vendor  is  still  owing  a  por- 
tion of  the  purchase  money  thereof,  for  which  he  has  not  given  a  note  or 
any  security,  the  land  will  be  subjected  to  the  vendor's  lien  in  favor  of  the 
first  vendor,  in  the  hands  of  such  purchaser  with  notice. 

2.  The  fact  of  notice  to  a  subsequent  purchaser,  to  charge  land  in  his 
hands  with  a  vendor's  lien,  in  favor  of  a  remote  vendor,  must  be  satisfacto- 
rily established.  Loose,  vague  and  uncertain  evidence  will  not  be  suffi- 
cient. 
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Writ  of  Error  to  the  Circuit  Court  of  Edgar  county; 
the  Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Bishop  &  McKinlay,  for  the  plaintiff  in  error. 

Mr.  Joseph  E.  Dyas,  for  defendant  in  error  ~R.  B.  Suther- 
land; Messrs.  Sellors  &  Dole,  for  defendant  in  error  J.  H. 
Foreman;  Mr.  G-.  Hunt,  for  defendant  in  error  Thornton 
Beatty. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

Plaintiff  in  error  filed  his  bill  in  the  Edgar  circuit  court, 
against  defendants  in  error,  to  enforce  a  vendor's  lien  on  a  farm 
he  had  previously  sold.  It  appears  that  he  conveyed  the  land 
to  Foreman  and  Beatty.  The  consideration  expressed  in  the 
deed  was  $4180;  and  it  appears  that  the  consideration  was  all 
paid  but  $1500,  for  which  he  neither  took  a  note  or  any  secu- 
rity. There  is  no  claim  that  this  sum  has  ever  been  paid,  and 
the  evidence  shows  that  it  is  still  due. 

On  the  8th  of  July,  1873,  Beatty  and  Foreman  conveyed 
the  land  to  Sutherland  by  deed  of  that  date.  The  bill  charges 
that  Sutherland  had  notice  that  this  amount  of  purchase  money 
was  unpaid  when  he  bought  the  land.  Sutherland,  in  his 
answer,  denies  all  notice. 

The  bill  was  taken  as  confessed  as  to  the  other  defendants, 
and  the  case  was  referred  to  the  master,  to  hear  and  report 
the  evidence.  On  the  coming  in  of  his  report,  a  hearing  was 
had  on  the  bill,  answer  and  master's  report,  and  the  court 
found  the  equities  were  in  favor  of  defendants,  and  dismissed 
the  bill.  Complainant  brings  the  record  to  this  court  on  error, 
and  urges  a  reversal. 

The  only  question  we  deem  it  necessary  to  consider  is, 
whether  defendant  in  error  Sutherland  had  notice  that  Beatty 
and  Foreman  still  owed  this  unpaid  purchase  money  to  plaintiff 
in  error,  before  or  at  the  time  he  purchased  the  land.  If  he  had 
notice,  then  the  land  should  be  subjected  to  the  vendor's  lien. 
Otherwise  the  court  did  right  in  refusing  the  relief  sought,  and 
in  dismissing  the  bill.     The  fact  of  notice  must,  in  such  cases, 
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be  satisfactorily  established.  Loose,  vague  and  uncertain 
evidence  can  not  be  held  sufficient. 

Does  the  evidence,  then,  prove  that  Sutherland  had  notice? 
Cummings  stated  that  he  heard  plaintiff  in  error  ask  Suther- 
land if  he  did  not  remember  his  telling  him  of  the  trade  with 
Beatty  and  Foreman,  and  that  they  owed  him  $1500  of  the 
purchase  money.  But  Sutherland  replied,  that  he  did  not 
recollect.  The  witness  was  unable  to  say  whether  the  conver- 
sation was  before  or  after  Sutherland  purchased.  This  evi- 
dence proves  nothing  as  to  notice. 

Plaintiff  in  error  testified  that  he  had  a  conversation  with 
Sutherland,  he  thinks  in  June,  but  is  unable  to  fix  the  precise 
time,  in  which  he  told  him  he  had  sold  the  farm  to  Beatty  and 
Foreman,  and  they  had  agreed  to  mortgage  the  farm  through 
Levings,  to  get  the  money  and  pay  it  to  Sutherland;  and  he 
replied,  that  would  answer  if  it  wTas  soon  done.  Now,  he 
nowhere  says  that  he  told  him  that  it  was  for  a  part  of  the  pur- 
chase money  that  they  were  to  thus  raise  the  money  by  mort- 
gage. He  says  that  Beatty  and  Foreman  agreed  they  would 
so  mortgage  for  $1500,  the  balance  of  the  purchase  money, 
and  pay  it  to  Sutherland  on  account  of  plaintiff  in  error.  This 
falls  far  short  of  notice.  It  simply  amounts  to  this,  that  plain- 
tiff in  error  stated  to  Sutherland  that  he  had  sold  the  farm  to 
Beatty  and  Foreman,  and  they  were  to  mortgage  it  to  raise 
some  money  and  pay  it  to  him.  But,  even  if  it  was  sufficient 
to  put  him  on  inquiry,  which  is  not  conceded,  Sutherland  most 
emphatically  denies  having  had  the  conversation. 

The  witness  Shannon  testified  that  he  had  a  conversation 
with  Sutherland  about  the  land,  the  last  of  June  or  the  first 
of  July.  He  says  he  then  told  Sutherland  that  he,  witness, 
and  others,  had  liens  on  the  land,  and  he  wanted  him  to  know 
it  before  he  made  any  contracts.  Witness  says,  Sutherland 
asked  whether  witness  had  any  mortgage,  and  he  told  him  it 
was  only  verbal.  This  does  not  tend  to  prove  notice  of  the  lien 
of  plaintiff  in  error,  or  that  any  portion  of  the  purchase  money 
was  unpaid.  He  simply  says  that  he  informed  Sutherland  that 
he  and  others  had  liens  on  the  land,  and  his  was  verbal.     He 
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does  not  pretend  that  lie  informed  Sutherland  who  the  others 
were,  the  amount  or  the  nature  of  their  claims,  or  that  he  said 
anything  that  would  lead  Sutherland  to  a  knowledge  of  the 
liens  or  their  nature.  Such  loose,  indefinite  and  uncertain 
evidence  is  certainly  insufficient  to  prove  such  notice  as  will 
charge  lands,  in  the  hands  of  a  remote  grantee,  with  a  vendor's 
lien. 

Again,  Sutherland  swears  that  this  conversation  with  Shan- 
non occurred  after  the  22d  of  August,  1873,  which  is  as  likely 
to  be  true  as  Shannon's  version  of  the  date,  as  he  is  quite  in^ 
definite  as  to  the  time.  Sutherland  denies,  most  positively, 
that  he  ever  had  any  knowledge  from  any  source,  before  his 
purchase,  that  there  was  any  portion  of  this  purchase  money 
unpaid. 

Whether  the  evidence  of  the  witnesses  be  considered  singly 
or  collectively,  we  are  clearly  of  opinion  that  it  fails  to  prove 
notice  to  Sutherland,  or  that  he  was  in  anywise  informed  that 
this  $1500  of  purchase  money,  or  any  part  of  it,  was  unpaid, 
when  he  bought  the  land. 

The  plaintiff  in  error  has  failed  to  make  out  his  case,  and 
the  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


Harry  Greenbaum  et  al. 

v. 

Henry  Greenbaum,  Guardian,  Etc. 

Guardian's  sale — whether  allowed  for  purpose  of  paying  off  a  mortgage  on 
property  to  be  sold.  A  petition  by  a  guardian  for  leave  to  sell  the  real  estate 
of  his  wards,  for  the  purpose  of  paying  off  a  mortgage  thereon,  should  not 
be  entertained  unless  there  is  something  shown  in  the  petition  more  than 
the  mere  opinion  of  the  guardian,  by  which  the  court  can  see  that  such  a 
sale  would  be  more  advantageous  to  the  interest  of  the  wards  than  a  sale 
upon  the  foreclosure  of  the  mortgage. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

Mr.  Ira  O.  Wilkinson,  for  the  appellants. 

Messrs.  Bennett,  Kretzinger  &  Veeder,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  petition  of  Henry  Greenbaum,  as  guardian  of 
Harry,  Milton  and  Lina  Greenbaum,  to  the  circuit  court  of 
Cook  county,  for  license  to  sell  certain  real  estate  of  his  wards, 
for  the  purpose  of  paying  the  incumbrance  thereon.  An  order 
of  sale  was  granted,  and  is  appealed  from  by  the  wards. 

The  appeal  appears  to  be  an  amicable  one,  for  the  purpose 
of  having  determined  by  this  court  the  question  whether  the 
circuit  court,  under  the  constitution  and  statute,  has  jurisdic- 
tion to  entertain  such  an  application  as  this — appellants'  coun- 
sel conceding  that  it  has,  but  stating  that  it  was  thought 
prudent  to  have  the  decision  of  this  court  upon  the  question, 
that  no  doubt  might  ever  arise  as  to  the  validity  of  the  pro- 
ceedings and  the  title  acquired  thereunder. 

But  we  do  not  find  it  necessary  to  consider  the  question  of 
the  jurisdiction  of  the  circuit  court  in  this  case,  as,  in  our 
judgment  there  is  not  here  shown  any  necessity  for  its  exer- 
cise. 

The  petition  states  that  the  German  Savings  Bank  of  Chi- 
cago is  the  holder  of  three  promissory  notes,  secured  by  two 
mortgages  upon  the  real  estate  described  in  the  petition,  upon 
which  there  remains  due  and  unpaid  the  sum  of  $10,385,37; 
that  the  father  of  the  guardian's  wards,  in  his  lifetime,  pur- 
chased  the  property  subject  to  the  mortgages,  and  in  consid- 
eration of  the  sum  of  $25,000,  and  afterward  died  intestate, 
leaving  these  wards,  his  children  and  minor  heirs;  that  they 
have  no  personal  property  or  money  out  of  which  the  mort- 
gage indebtedness  can  be  paid;  that  the  German  Savings 
Bank,  the  holder  of  the  notes  and  mortgages,  is  urging  the 
payment  thereof,  the  same  being  long  past  due,  and  is  threat- 
ening foreclosure  of  the  mortgages. 
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If  a  public  sale  is  to  be  had  of  the  property,  we  do  not  see 
why,  as  regards  the  interest  of  the  wards,  it  might  not  as  well 
be  a  foreclosure  sale,  as  a  guardian's  sale. 

All  the  showing  of  the  petition  in  this  respect,  is  as  follows: 
"That  if  said  mortgages  are  foreclosed,  and  a  sale  of  said  lots 
made  thereunder,  your  petitioner  believes  that  the  whole  of 
said  property  would  be  sold  to  pay  said  debt,  and  that  nothing 
could  be  saved  out  of  said  mortgaged  property  for  the  children. 
But  if  a  sale  thereof  be  made  by  your  petitioners  under  the 
direction  of  this  court  for  the  purpose  of  paying  off  said  bal- 
ance due  on  said  mortgage  deeds,  your  petitioner  believes  that 
he  will  be  able  to  save  for  said  minor  heirs  a  large  portion  of 
said  mortgaged  property,  which  they  much  need  for  their  edu- 
cation and  maintenance."  The  petitioner  states  his  belief  that 
a  foreclosure  sale  would  exhaust  all  the  property,  but  that, 
upon  a  guardian's  sale,  a  large  part  of  it  might  be  saved  for 
the  minor  heirs,  but  he  gives  no  reason  whatever  for  the  be- 
lief, and  there  is  none  apparent  to  us. 

The  order  of  sale  made,  directs  the  sale  to  be  for  cash.  There 
would  be  no  right  of  redemption  from  the  sale.  From  a  fore- 
closure sale,  there  would  be  a  year  for  redemption. 

The  order  of  sale  fixes  no  time  for  the  sale,  but  leaves  it 
with  the  guardian  to  appoint  the  time.  But  the  guardian 
could  not  reasonably  calculate  on  the  advantage  of  delaying 
the  sale  until  such  future  time  as  might  be  desirable  for  the 
interest  of  the  minors,  as  the  holder  of  the  mortgages  would 
not  be  under  any  obligation  to  wait,  but  might  proceed  at 
once  to  foreclose  the  mortgages.  Any  advantage  from  delay 
in  making  the  sale,  or  selling  on  credit,  could  be  had  only  by 
the  consent  of  the  holder  of  the  mortgages,  and  if  willing  to 
give  such  consent,  all  benefit  in  that  respect  might  be  secured 
in  fixing  the  terms  of  a  foreclosure  sale.  We  see  no  benefit  to 
the  wards  in  a  guardian's  sale,  in  the  stead  of  a  foreclosure 
sale. 

Smith  et  al.  v.  Sackett  et  at.  5  Gilm.  534,  is  referred  to  by 
appellee's  counsel  as  an  authority  for  this  application.  That 
was  not  an  analogous  case.  It  was  an  application,  it  is  true, 
24— 81st  III. 
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on  behalf  of  an  infant,  for  an  order  to  dispose  of  a  part  of  the 
infant's  estate,  for  the  purpose  of  removing  the  incumbrance 
upon  it,  but  the  estate  was  an  indeterminate,  disputed,  equit- 
able interest  in  land,  and  the  extent  of  the  incumbrance  un- 
certain; and,  in  the  language  of  the  court,  "that  such  estate 
may  bring  its  full  value  in  the  market,  or  may  be  made  avail- 
able for  the  objects  proposed,  without  a  sacrifice,  it  becomes 
necessary  that  the  court  should  determine  the  nature  and  ex- 
tent of  the  infant's  interest  in  the  premises." 

~No  such  reason  or  necessity  exists  in  the  present  case. 

We  think  the  court  below  should  have  refused  the  applica- 
tion of  the  guardian,  the  case  made  showing  no  necessity  for 
the  exercise  of  the  power  invoked. 

The  decree  will  be  reversed,  and  the  cause  remanded  with 
directions  to  the  court  below  to  dismiss  the  petition. 

Decree  reversed. 


Hillaey    Ball   et  al. 

v. 
Fanny  Palmer  et  al. 

1.  Possession — by  heir,  not  adverse  to  co-heir.  Where  two  of  the  heirs 
residing  with  the  ancestor,  on  land  owned  by  him  at  the  time  of  his  death, 
continue  to  reside  there  after  his  death,  but  set  up  no  claim  to  an  exclusive 
ownership  of  the  land,  their  possession  at  the  time  of  the  death  of  the 
ancestor,  and  subsequently,  is  not  adverse  to  the  other  heirs. 

2.  Adverse  possession — clear  evidence  of  a  disseizin  necessary,  as  be- 
tween co-heirs.  Where  one  of  the  heirs  is  in  possession  at  the  time  of  the 
death  of  the  ancestor,  it  requires  clear  and  satisfactory  proof  of  a  subse- 
quent disseizin  of  the  co-heirs,  to  characterize  such  possession  as  becoming 
adverse,  so  as,  by  lapse  of  time,  to  bar  the  right  of  entry  of  the  co-heir. 

3.  Disseizin — of  co-tenant.  To  constitute  a  disseizin  of  a  co-tenant,  there 
must  be  outward  acts  of  exclusive  ownership  of  an  unequivocal  character, 
overt  and  notorious,  and  of  such  a  nature  as,  by  their  own  import,  to  impart 
information  and  give  notice  to  the  co-tenant  that  an  adverse  possession  and 
an  actual  disseizin  are  intended  to  be  asserted  against  him. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing,  for  the  appellants. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  partition,  by  the  appellee  Fanny 
Palmer,  of  certain  lands  whereof  Catharine  Ball  died  seized. 
She  claims  as  the  half-sister  and  sole  heir  at  law  of  David 
Ball,  Jr.,  deceased,  who  was  the  only  child  and  heir  at  law  of 
David  Ball,  Sr.,  deceased,  who  was  one  of  the  children  and 
heirs  at  law  of  Catharine  Ball.  The  appellants  Mary  and 
Elizabeth  Ball  claim  that  the  land  in  controversy  belongs  to 
them  exclusively;  that  it  was  given  to  them  by  their  mother, 
Catharine  Ball;  that  they  have  been  in  possession  for  more 
than  twenty  years  before  the  filing  of  the  petition,  claiming 
adversely  to  all  the  world,  and  paid  all  taxes  assessed  on  the 
land;  that  Catharine  Ball  gave  David  Ball,  Sr.,  in  his  lifetime, 
$200  in  money  for  his  interest  in  her  estate,  which  he  accepted 
with  that  understanding,  and  that  he  entered  wild  lands  with 
the  $200  so  given  him,  which  have  since  become  valuable;  and 
they  insist  that,  even  if  it  shall  be  held  appellants  Mary  and 
Elizabeth  have  not  a  good  title  by  gift  from  Catharine  Ball, 
nor  by  prescription,  and  that  appellee  is  not  concluded  by  the 
contract  between  Catharine  Ball  and  David  Ball,  Sr.,  the  $200 
so  paid  by  her  to  him  should  be  treated  as  an  advancement, 
and  appellee  should  be  required  to  bring  the  land  entered,  with 
the  $200,  into  hotchpot. 

Appellee,  by  her  amended  .petition,  sets  up  the  Statute  of 
Frauds  against  the  exclusive  claim  made  by  appellants  Mary 
and  Elizabeth,  to  the  lands,  and  brings  into  hotchpot  the  $200 
obtained  by  David  Ball,  Sr.,  from  Catharine  Ball. 

The  court  below  decreed  in  conformity  with  the  prayer  of 
the  petition. 

The  questions  presented  for  our  consideration  relate,  only,  to 
the  claim  made  by  Mary  and  Elizabeth  Ball  to  the  exclusive 
ownership  of  the  land. 
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Catharine  Ball  died  intestate,  and  it  is  not  claimed  she  made 
a  deed  of  the  land  to  Mary  and  Elizabeth,  and  the  evidence,  in 
our  opinion,  fails  to  show  a  title  in  them  by  prescription.  They 
were  living  with  their  mother  on  the  land  when  she  died,  in 
1849,  and  they  simply  continued  to  reside  there.  Their  own 
evidence  shows  that  they  did  not,  upon  their  mother's  death, 
set  up  any  claim  of  exclusive  ownership  to  the  land,  but  that 
they  recognized  the  right  of  her  other  heirs  to  an  interest 
therein;  and  W.  P.  Clary  swears  that  he  had  been  residing 
with  them  for  some  ten  years,  and  that,  when  he  first  came  to 
live  with  them,  they  told  him  that  appellee  had  an  interest  in 
the  land,  and  they  expected  she  would  get  her  share,  though 
they  did  not  think  she  ought  to  have  it.  He  also  swears  that 
he  has  "  heard  them  say,  over  and  again,  that  they  wished  it 
was  divided  up,  and  that  it  ought  to  have  been  a  long  time 
ago;"  and  that  four  or  five  years  ago  was  the  first  time  he 
heard  them  claim  the  land  as  their  own.  Their  possession  at 
their  mother's  death,  and  subsequently,  was  not  adverse  to  the 
other  heirs,  but  in  consonance  with  their  rights;  and  the  rule 
is,  it  requires  clear  and  satisfactory  proof  of  a  subsequent  dis- 
seizin of  the  co-heir  to  characterize  such  a  possession  as  be- 
coming adverse,  so  as,  by  lapse  of  time,  to  bar  the  right  of 
entry  by  the  co-heir.  We  said  in  Busch  v.  Huston,  75  111. 
347,  in  speaking  of  when  the  possession  of  one  co-tenant  may 
be  regarded  as  adverse  to  the  others:  "It  is  not  sufficient  that 
he  continues  to  occupy  the  premises  and  appropriates  to  him- 
self the  exclusive  rents  and  profits,  makes  slight  repairs  and 
improvements  on  the  lands,  and  pays  the  taxes;  for  all  this 
may  be  consistent  with  the  continued  recognition  of  the  rights 
of  his  co-tenants.  To  constitute  a  disseizin,  ;  there  must  be 
outward  acts  of  exclusive  ownership,  of  an  unequivocal  char- 
acter, overt  and  notorious,  and  of  such  a  nature  as,  by  their 
own  import,  to  impart  information  and  give  notice  to  the  co- 
tenants  that  an  adverse  possession  and  an  actual  disseizin  are 
intended  to  be  asserted  against  them.'  Warfield  v.  Lindell, 
38  Mo.  581." 

The  point  made,  that  David  Ball,  Sr.,  accepted  $200  from 
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his  mother,  as  an*  advancement,  in  lieu  of  his  entire  interest  in 
the  estate,  is  not  supported  by  the  evidence. 

Elizabeth  Ball,  in  testifying  in  regard  to  the  payment  of  the 
$200  to  David  by  their  mother,  says,  "  I  think  it  was  to  have 
been  paid  back." 

Mary  Ball,  after  speaking  of  the  payment  of  the  money, 
was  asked  this  question :  "  Was  this  money  furnished  him  for 
his  share  and  interest  of  his  mother,  or  was  it  money  loaned 
to  be  paid  back?"  She  answered:  "  She  loaned  him  some  and 
it  was  never  paid  back." 

But  such  a  contract,  if  made,  could,  in  no  event,  be  enforced 
as  against  the  objection  here  interposed,  that  it  was  not  in 
writing,  as  required  by  the  Statute  of  Frauds;  and  herein  the 
cases  cited  by  the  counsel  for  appellant,  on  this  point,  differ 
from  this.  They  arose  upon  contracts  free  from  objection  on 
account  of  the  statute. 

But  it  is  insisted  that  the  payment  of  the  $200,  being  an 
advancement,  should  be  limited  to  some  particular  time  with- 
in which  it  can  be  brought  into  hotchpot. 

Under  the  evidence  showing  that  the  money  was  merely 
loaned,  it  is  impossible  to  hold  that  it  was  given  as  an  ad- 
vancement; but  even  it  were,  we  think  the  only  limitation  can 
be  when  the  heir  claims  his  interest  in  the  estate,  and  as  long 
as  this  right  is  not  barred,  the  other,  which  is  but  the  incident 
to  it,  can  not  be  barred. 

Even  if  the  payment  or  loan  of  $200  to  David  could  be  held 
as  an  advancement,  it  could  not  be  held  as  conclusive  of  the 
right  of  appellee.  She  is  entitled  to  bring  into  hotchpot  and 
share  in  the  partition  and  distribution  of  the  estate.  What- 
ever distinctions  may  be  made  elsewhere,  our  statute  allows  the 
advancement  to  be  brought  into  hotchpot  in  all  cases.  Gross' 
Statutes  of  1869,  p.  807,  §  63. 

The  objection,  that  the  decree  is  erroneous  in  requiring 
Hillary  Ball  to  bring  the  money  received  by  him  from  his 
mother  into  hotchpot,  does  him  no  prejudice,  since  it  is  left 
purely  to  his  option  whether  he  shall  do  it  or  not. 

"We  see  no  error  in  the  decree,  and  it  will  be  affirmed. 

Decree  affirmed. 
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James  G.  Wright  et  al. 

v. 
Frank  Troutman. 

1.  Chancery— -facts  found  by  decree  upon  hearing  on  proofs,  binding  on 
parties,  though  minors.  Where  the  decree  states  that  a  hearing  was  had 
upon  proofs,  and  the  facts  are  found  by  the  court  in  the  decree,  it  will  bind 
the  defendants,  though  they  are  minors,  unless  the  decree  purports  to  give 
the  evidence,  or  refers  to -it  in  the  record,  and,  upon  inspection,  it  is  insuffi- 
cient to  warrant  the  conclusion  at  which  the  court  has  arrived. 

2.  Lien— for  purchase  money  of  land  under  written  contract  may  be  en- 
forced in  name  of  assignee.  Where  land  is  sold,  and  a  written  contract 
executed  by  the  parties,  whereby  the  vendor  retains  the  title  to  the  land  as 
security  for  the  unpaid  purchase  money,  and  the  vendee  executes  his  notes 
for  such  purchase  money,  the  notes  and  contract  will  be  considered  as  one 
instrument,  and  regarded  as  a  security  in  the  nature  of  a  mortgage,  which 
may  be  sold  and  assigned,  and  enforced  in  the  name  of  the  assignee  by  de- 
cree in  equity. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  county;  the 
Hon.  Charles  H,  Constable,  Judge,  presiding. 

Mr.  Anthony  Thornton,  for  the  plaintiffs  in  error. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  writ  of  error  is  brought  to  reverse  a  decree  of  the  circuit 
court  of  Coles  county,  rendered  at  the  September  term,  1863, 
in  a  certain  cause,  wherein  Frank  Troutman,  the  defendant  in 
error,  filed  his  bill  against  the  plaintiffs  in  error  and  others,  to 
foreclose  a  lien  and  subject  certain  lands  in  the  bill  described 
to  the  payment  of  the  purchase  money  due  and  owing  under 
a  written  contract  of  sale. 

The  contract  of  sale  was  made  by  William  E.  Simms,  who 
owned  the  lands,  on  the  18th  day  of  December,  1854,  by  which 
he  sold  to  K.  II.  "Warren,  trustee  of  Sarah  Wright,  480  acres 
of  land,  for  the  sum  of  $6000,  payable.  $3000  on  the  1st  day 
of  January,  1855,  and  $3000  on  the  1st  day  of  January,  1856, 
with  interest  at  10  per  cent,  payable  annually. 
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The  written  contract  contained  a  provision  as  follows:  "The 
said  party  of  the  first  part  is  to  retain  in  himself  and  heirs 
the  title  of  said  land,  until  the  last  payment  is  made,  at  which 
time  he  binds  himself  and  heirs  to  make  and  execute  to  the 
said  party  of  the  second  part,  as  trustee  for  the  said  Sarah 
Wright,  for  use  of  herself  and  heirs  forever,  a  deed  of  convey- 
ance of  said  land,  with  general  warranty  of  title. 

Two  promissory  notes  were  executed  by  R.  H.  Warren,  trus- 
tee for  Sarah  Wright,  and  delivered  to  Simras,  for  the  pur- 
chase money  for  the  lands,  bearing  date  January  1,  1855,  one 
for  $3000,  due  one  day  after  date,  the  other  for  a  like  sum,  due 
in  twelve  months,  each  with  interest  at  the  rate  of  ten  per 
cent,  payable  annually. 

Each  note  contained  a  clause  showing  that  it  was  given  as 
the  purchase  price  for  the  lands  sold. 

At  the  time  of  the  filing  of  the  bill,  there  had  been  paid 
upon  the  notes  given  for  the  land  only  $600. 

Sarah  Wright,  for  whose  benefit  the  purchase  had  been  made, 
had  died,  and  the  plaintiffs  in  error,  who  were  her  minor 
children  and  heirs,  together  with  Warren,  the  trustee,  and  Ed- 
win Wright,  the  husband  of  Sarah  Wright,  were  made  de- 
fendants to  the  bill. 

Edwin  Wright,  the  husband,  did  not  appear,  and  a  default 
was  taken  as  to  him.  Warren  appeared  and  filed  an  answer, 
in  which  he,  in  substance,  admitted  the  allegations  of  the  bill. 
A  guardian  ad  litem  was  appointed  for  the  minor  children  of 
Sarah  Wright,  the  plaintiffs  in  error,  who  filed  an  answer  in 
their  behalf. 

On  the  hearing,  the  court  found  to  be  due  on  the  contract, 
as  purchase  money  for  the  lands  sold,  $11,052.29,  and  rendered 
a  decree  for  the  payment  of  the  money  within  a  certain  time, 
and,  in  default  of  payment,  ordered  the  lands  sold  for  the  pay- 
ment of  the  debt. 

The  main  ground  relied  upon  to  reverse  the  decree  is,  that 
a  vendor's  lien  can  not  be  assigned,  and  it  is  said  the  decree  is 
void. 

It  is  argued  by  the  counsel  for  the  plaintiffs  in  error,  that 
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the  notes  only  were  assigned  to  the  complainant  in  the  bill, 
and  that  he  had  no  status  in  court,  no  right  to  file  a  bill  to  en- 
force a  lien  which  he  had  not,  and  could  not  acquire  by  virtue 
of  the  assignment  of  the  notes. 

The  argument  is  predicated,  no  doubt,  in  a  great  measure, 
upon  a  misapprehension  of  the  correct  condition  of  the  record. 

It  is  true,  the  bill  in  this  case  was  filed  by  Frank  Troutman,. 
the  assignee  of  the  vendor,  Simms,  but  it  is  not  true  that  he 
was  merely  assignee  of  the  notes,  but  he  was  the  assignee  of 
the  contract  of  sale  as  well. 

The  evidence  upon  which  the  court  rendered  the  decree  is 
not  incorporated  in  the  record,  nor  is  it  set  out  in  the  decree, 
but  the  decree  states  that  a  hearing  was  had  upon  the  proofs. 
The  language  used  in  the  decree  is  as  follows:  "And  this 
cause  coming  on  to  be  heard  upon  the  bill,  answer  of  guardian 
ad  litem,  answer  of  Robert  H.  Warren,  exhibits  and  proofs P 

We  understand  the  rule  to  be  well  settled  that,  where  the 
decree  states  that  a  hearing  was  had  upon  proofs,  and  the  facts 
are  found  by  the  court  in  the  decree,  it  will  bind  the  defendants, 
although  minors,  unless  the  decree  purports  to  give  the  evi- 
dence, or  refers  to  it  in  the  record,  and,  upon  inspection,  it  is 
insufficient  to  warrant  the  conclusions  at  which  the  court  has 
arrived.  Preston  v.  Hodgen,  50  111.  56;  Mauck  v.  Mauck, 
54  111.  281. 

As  the  evidence  is  not,  therefore,  incorporated  in  the  record, 
or  set  out  in  the  decree,  resort  must  be  had  to  the  facts  found 
in  the  decree  to  exist,  to  determine  what  interest  the  complain- 
ant had  in  the  notes  and  contract  of  sale. 

The  decree,  after  finding  that  the  contract  and  notes  were 
executed,  and  the  amount  due  thereon,  contains  this  clause: 
"  And  it  further  appearing  that  the  said  Simms  assigned  and 
transferred  all  his  right,  title  and  interest  in  and  to  said  con- 
tract and  agreement  and  notes  so  made  as  aforesaid,  to  the  said 
complainant,  and  that  the  said  land  was  intended  by  the  said 
Simms  and  the  said  complainant  and  the  said  Wright  to  be 
security,  and  the  only  security,  for  the  payment  of  the  pur- 
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chase  money  and  interest,  and  that  no  other  security  has  been 
taken  for  the  same,"  etc. 

We  must,  therefore,  regard  the  fact  established  as  charged 
in  the  bill  and  found  by  the  decree,  that  the  complainant  was 
the  assignee,  and,  as  such,  the  owner,  not  only  of  the  notes, 
but  of  the  contract  of  sale. 

The  inquiry  then,  presented  by  the  record,  is,  whether  the 
complainant,  as  assignee  of  the  notes  and  the  contract  of  sale, 
had  the  right  to  exhibit  his  bill  to  foreclose  the  interest  of  the 
plaintiffs  in  error  in  the  land,  and  subject  it,  whatever  it  might 
be,  to  sale  for  the  non-payment  of  the  purchase  money. 

It  is  true  this  was  called  a  bill  to  enforce  a  vendor's  lien, 
but  that  it  was  not  a  bill  of  that  character,  in  the  legal  accep- 
tation of  that  term,  is  apparent  from  the  allegations  of  the 
bill,  and  the  facts  upon  which  the  decree  was  predicated. 

The  vendor's  lien,  as  that  term  is  known  and  recognized  in 
the  books,  usually  arises  from  an  implied  agreement  existing 
between  vendor  and  vendee,  that  the  vendor  shall  have  a  lien 
on  the  lands  sold  for  the  payment  of  the  purchase  money. 
Kirlcham  v.  Boston,  67  111.  599;  Carpenter  v.  Mitchell,  54 
111.  126. 

This  lien  may  be  released  by  an  express  or  implied  agree- 
ment; it  is  lost  by  taking  other  security  for  the  price  of  the 
land  sold,  and  this  court  has  expressly  held  that  it  is  personal, 
and  can  not  be  transferred.  Richards  v.  Learning,  27  111.  431 ; 
Keith  v.  Horner,  32  111.  524;  McLaurie  v.  Thomas,  39  111. 
291. 

But  the  lien  relied  upon  here,  or  the  right  of  the  complain- 
ant to  subject  the  lands  in  the  contract  to  the  payment  of  the 
balance  due  on  the  purchase,  did  not  arise  from  an  implied 
contract  existing  between  the  vendor  and  vendee,  but  the  lien 
arose  upon  the  express  contract  of  the  parties,  which  was 
transferable,  and  which  the  assignee  might,  with  propriety, 
enforce  in  a  court  of  equity. 

Where  land  is  sold  upon  credit,  the  vendor  may  convey  by 
deed,  and  take  a  mortgage  from  the  vendee  to  secure  the  pay- 
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merit  of  the  purchase  money,  or  he  may  execute  and  deliver  a 
contract  providing  for  a  conveyance  upon  the  payment  of  the 
purchase  money.  If  the  latter  mode  is  adopted,  we  are  not 
aware  that  it  has  ever  been  questioned  that  the  vendor  holds 
the  land  in  security  for  the  payment  of  the  purchase  money. 

In  Smith  v.  Price,  42  111.  399,  it  was  held  that,  where  lands 
were  sold  by  contract,  and  the  vendee  let  into  possession,  the 
premises,  in  fact,  became  the  property  of  the  vendee,  subject 
to  the  lien  of  the  vendor  for  the  unpaid  balance  of  the  pur- 
chase money. 

When  the  lands  in  this  case  were  sold  by  Simms  to  Warren, 
the  legal  title  was  retained  in  the  vendor  for  the  sole  purpose 
of  securing  the  payment  of  the  two  notes  given  for  the'  pur- 
chase money.  The  land,  by  the  terms  of  the  contract,  was 
held  in  pledge  for  the  payment  of  the  purchase  money. 

The  two  notes  and  the  contract,  which  are  to  be  considered 
as  one  instrument,  may  be  regarded  a  security  in  the  nature 
of  a  mortgage,  which  may  be  sold  and  assigned,  and  enforced 
in  the  name  of  the  assignee  by  decree  in  equity.  Carpenter 
v.  Mitchell,  54  111.  126;  Markoe  v.  Andras,  67  111.  34. 

The  admissions  made  by  Warren,  the  trustee,  in  regard  to 
the  interest  of  Sarah  Wright  in  the  purchase  of  the  premises, 
we  do  not  regard  of  any  importance. 

Whether  the  purchase  was,  in  fact,  made  by  Sarah  Wright 
or  her  husband,  was  of  no  significance,  so  far  as  the  rights  of 
complainant  were  involved,  or  so  far  as  the  duty  or  obliga- 
tion rested  npon  Warren  or  the  Wrights  to  pay  the  purchase 
money  for  the  lands  bought. 

The  fact  was  apparent  that  the  purchase  money  for  the  lands 
had  been  long  due,  the  payment  which  had  been  made  only 
amounting  to  one  year's  interest. 

The  object  of  the  bill  was  not  to  deprive  the  legal  represen- 
tatives of  Sarah  Wright  of  any  benefit  they  might  have  de- 
rived from  the  contract,  for  the  reason  the  purchase  may  have, 
in  fact,  been  made  by  her  husband,  but  the  sole  purpose  of  the 
bill  was  to  compel  payment  of  the  purchase  money,  or,  in  de- 
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fault  thereof,  that  the  interest  of  Warren,  the  trustee,  and  the 
"Wrights,  in  the  lands,  should  be  sold. 

We  perceive  no  substantial  error  in  the  record,  and  the  de- 
cree will  be  affirmed. 

Decree  affirmed. 


William  M.  Connelly 

v. 

The  People  ex  rel.  Mary  E.  Lewis. 

1.  New  trial — not  granted  where  evidence  is  irreconcilable  and  instruc- 
tion proper.  The  rule  is  well  established,  that  where  the  jury  has  been 
properly  instructed,  and  where  the  testimony  is  contradictory  and  irre- 
concilable, a  new  trial  will  not  be  awarded. 

2.  Bastardy — birth  of  twins  after  complaint  made.  Where  a  complaint 
charges  the  defendant  with  being  the  father  of  a  child  which,  when  born, 
will  be  a  bastard,  and,  subsequently,  the  woman  making  the  complaint  gives 
birth  to  twins,  it  is  not  erroneous  to  render  judgment,  upon  conviction, 
for  the  payment  of  the  same  amount  as  if  only  one  child  had  been  born. 

Appeal  from  the  Circuit  Court  of  Clark  county;  the  Hon. 
O.  L.  Davis,  Judge,  presiding. 

Messrs.  Whitehead  &  Jones,  Messrs.  Dulanet  &  Golden, 
Messrs.  Wilein  &  Wilkin,  and  Mr.  J.  C.  Robinson,  for  the 
appellant. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

Relatrix,  being  an  unmarried  woman,  on  oath,  accused  defend- 
ant with  being  the  father  of  her  child,  which,  when  born, 
would  be  a  bastard.  Subsequently,  she  gave  birth  to  twins, 
but  defendant,  on  conviction,  was  only  adjudged  to  pay  the 
same  amount  as  he  would  have  been  had  the  mother  given 
birth  to  but  one  child.  It  is  immaterial  to  him  whether  the 
money  is  appropriated  to  the  support  of  one  or  both  the  chil- 
dren.    The  judgment  in  this  regard  is  entirely  correct. 
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On  the  trial,  two  propositions  were  submitted  to  the  jury: 
first,  whether  defendant  was  the  father  of  the  relatrix's  bastard 
child;  and,  second,  whether  she  signed  the  release  offered  in 
evidence.  A  mass  of  evidence,  contradictory  in  the  extreme,  was 
given,  from  which  the  jury  found  defendant  was  the  father  of 
the  bastard  child  of  the  relatrix,  and  that  she  did  not  sign  the 
release  of  damages  in  evidence.  Motions  for  a  new  trial,  and 
in  arrest  of  judgment,  were  entered,  but  overruled  by  the  court, 
and  from  the  judgment  pronounced  on  the  verdict  defendant 
prosecutes  this  appeal. 

We  have  examined  the  case  with  that  care  its  importance 
demands,  but  we  have  been  unable  to  discover  any  cause  that 
would  justify  a  reversal  of  the  judgment.  The  rule  is  well 
established,  that  when  the  jury  has  been  properly  instructed, 
and  where  the  testimony  is  contradictory  and  irreconcilable,  a 
new  trial  will  not  be  awarded  by  this  court.  Any  other  prac- 
tice would  invade  the  province  of  the  jury,  and  dispense  with 
their  services  altogether.  A  party  lias  a  legal  right,  under  our 
laws,  to  have  his  case  tried  by  a  jury  chosen  from  the  body  of 
the  county,  and  some  consideration  must  always  be  shown  to 
the  conclusion  reached,  otherwise  such  a  trial  is  but  a  farce  and 
a  delusion. 

Applying  this  principle  to  the  case  at  bar,  we  find,  on  exam- 
ination, the  instructions  given  were  sufficiently  accurate  not  to 
have  misled  the  jury  on  the  true  issues  involved.  In  the 
main,  they  state  the  law  correctly,  and  were  such  as  the  nature 
of  the  case  required. 

On  both  propositions  submitted,  the  testimony  is  flatly  con- 
tradictory. We  can  not  undertake  to  say  which  is  the  better, 
or  what  testimony  the  jury  should  credit,  nor  on  which  side 
was  the  weight  of  the  evidence.  That  was  the  peculiar  prov- 
ince of  the  jury,  and  that  duty  they  have  performed,  we  must 
presume,  with  fidelity  and  with  a  sincere  desire  to  do  justice 
between  the  parties.  Opportunity  was  afforded  them,  by  the 
presence  of  the  parties  and  witnesses,  to  judge  more  certainly 
of  the  weight  of  the  evidence  than  we  can  possibly  have  by 
reading  the  testimony  when  transcribed  into  the  record.     A 
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clearer  understanding  is  always  obtained  of  the  testimony  from 
hearing  it  from  the  witnesses  as  it  is  delivered,  than  is  ever 
obtained  on  its  reproduction  in  writing. 

There  is  nothing  that  indicates  the  jury  were  influenced  by 
passion  and  prejudice.  A  fair  and  impartial  trial  has  been 
awarded  defendant,  and  that  is  all  he  had  any  right  to  expect 
or  demand.  Should  credence  be  given  to  the  testimony  of  the 
prosecutrix,  the  jury  were  fully  warranted  in  finding  defendant 
guilty.  Her  character  was  assailed  in  every  way  that  was  pos- 
sible. Everything  that  tended  to  impeach  her  was  arrayed 
against  her.  Neither  her  sex  nor  her  unfortunate  condition 
afforded  her  the  slightest  protection  from  the  merciless  attacks 
of  the  defense.  The  widest  latitude  was  given,  to  produce 
everything  that  would  in  any  degree  tend  to  discredit  her  testi- 
mony. In  this  regard,  the  rulings  of  the  court  were  liberal 
towards  defendant.  Yet  the  jury  chose  to  believe  her,  and 
found  their  verdict  accordingly.  No  reason  appears  for  set- 
ting it  aside.  Should  we  do  so,  would  be  to  assume  we  are 
the  better  judges  of  conflicting  testimony. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Charles  W.  Raymond  et  al. 

v. 
Peter  Kerker. 

1.  Evidence — under  a  plea  of  set-off.  Where  the  defendant  in  a  distress 
warrant  files  a  plea  of  set-off,  and  an  issue  is  made  thereon,  the  indebted- 
ness claimed  by  the  plaintiff  is  admitted  by  the  pleading,  and  it  is  not 
proper  to  permit  the  defendant,  upon  such  an  issue,  to  prove  or  attempt  to 
prove  that  the  plaintiff  had,  before  the  expiration  of  the  term  for  which 
the  rent  is  claimed,  sold  and  conveyed  the  leased  premises  to  a  third  person. 

2.  Set-off— judgment  on  plea  of,  if  not  sustained  oy  proof.  Where  a 
plea  of  setoff  is  the  only  plea  interposed  by  a  defendant,  if  there  is  no  evi- 
dence to  sustain  the  plea,  the  judgment  must  be  for  the  plaintiff's  demand. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Hughes  &  McCart,  for  the  appellants. 

Messrs.  "Williams,  Burr  &  Capen,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

Appellants  had  leased  to  appellee  a  farm  for  one  year,  the 
rent  of  which,  at  the  close  of  the  term,  amounted  to  six  hun- 
dred and  forty  dollars.  Appellee  being  in  default,  a  distress 
warrant  was  issued  for  the  amount  due,  which  was  duly  levied 
by  the  sheriff,  and  returned  and  filed.  Whereupon  a  summons 
issued  out  of  the  circuit  court,  which  was  served  on  appellee. 

By  the  statute,  R.  S.  1874,  §  20,  p.  660,  the  distress  warrant, 
returned  and  filed,  stands  in  place  of  a  declaration.  To  this, 
appellee,  the  defendant,  pleaded  a  set-off  of  five  thousand  dol- 
lars for  goods,  wares  and  merchandise,  offering  to  set-off  the 
same  against  the  rent  due  the  plaintiffs.  An  issue  was  made 
up  on  this  plea,  and,  by  consent,  a  jury  was  waived  and  a  trial 
had  by  the  court,  resulting  in  a  finding  and  judgment  for  the 
defendant. 

By  the  contract  of  leasing,  the  rent  was  payable,  part  on 
1st  of  December  and  the  balance  at  the  close  of  the  term,  the 
ensuing  March.  In  September,  during  the  term,  appellants 
sold  and  conveyed  the  farm  to  one  Toole.  In  the  deed  the 
rent  was  not  reserved;  and  it  was  agreed  Toole  was  not  to  take 
possession  until  appellee's  time  was  out.  Toole  made  no  claim 
for  rent  of  appellee,  nor  had  appellee  paid  him  any;  nothing 
was  ever  said  about  it. 

The  question  is,  what,  under  the  plea  of  set-off,  with  these 
facts  proved,  should  have  been  the  finding  and  judgment  of 
the  court? 

The  doctrine  is,  the  plea  of  set-off  is  an  acknowledgment  of 
the  justice  of  the  plaintiff's  demand,  and  failing  in  the  proof, 
the  judgment  must  be  for  the  plaintiff's  demand.  3  Bl.  Com. 
304,  (Cooley's  Ed).    The  defendant  offered  no  proof  in  support 
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of  his  plea,  but  under  it  he  was  permitted,  against  the  objec- 
tions of  plaintiffs,  to  show,  that  during  the  existence  of 
the  term  plaintiffs  had  sold  the  farm.  This  was  clearly  in- 
admissible. It  did  not  go  to  the  issue  pending.  What  mat- 
ters it,  so  far  as  the  defendant  was  concerned,  this  sale  to 
Toole?  Toole  might  claim  these  rents,  possibly,  but  his  rights 
were  not  involved  in  this  action.  There  was  no  denial  by  de- 
fendant that  he  did  not  owe  plaintiffs  the  rent,  but  pleads,  in 
avoidance,  a  larger  sum  of  money  due  him  from  the  plaintiffs; 
which,  having  failed  to  establish,  the  court  could  have  prop- 
erly found  no  other  verdict  than  a  verdict  for  the  plaintiffs  for 
the  amount  claimed,  leaving  it  for  their  grantee  and  plaintiffs 
thereafter  to  contest  the  right  to  the  rent.  So  far  as  defendant 
was  concerned,  he  was  estopped  from  denying  the  plaintiffs' 
right  to  recover.  Had  he  attorned  to  the  purchaser  and  paid 
him  the  rent,  a  different  question  would  be  presented.  As 
it  is  now  made  on  the  pleadings,  the  plaintiffs  must  recover. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


H.  C.  Howard  et  al. 


James  T.  Logaw. 

Homestead — benefit  of  exemption  not  lost  by  fire  where  intention  to  occupy 
is  not  abandoned.  Where  a  house,  occupied  by  the  owner  with  his  family 
as  a  homestead,  is  destroyed  by  fire,  and  he  makes  preparations  to  rebuild  on 
the  same  ground,  and  never  acquires  another  homestead,  or  abandons  the 
intention  of  again  occupying  the  same  premises  as  a  homestead  until  he 
sells  it,  the  purchaser  will  take  it  free  of  the  lien  of  any  judgment  against 
the  vendor,  provided  the  value  of  the  premises  without  the  house,  together 
with  whatever  insurance  the  owner  may  have  received  on  account  of  the 
destruction  of  the  house,  do  not,  together,  exceed  the  value  of  the  home- 
stead exempted  by  law. 
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Writ  of  Error  to  the  Circuit  Court  of  Champaign  county; 
the  Hon.  0.  B.  Smith,  Judge,  presiding. 

Mr.  J.  S.  Wolfe,  and  Mr.  I.  W.  Langley,  for  the  plaintiffs 
in  error. 

Mr.  Z.  S.  Swan,  and  Mr.  P.  Lochrie,  for  the  defendant  in 
error. 

Mr.  Justice  "Walker  delivered  the  opinion  of  the  Court: 

It  appears,  from  the  record  in  this  case,  that  one  Albert 
Bower  owned  and  occupied  for  eight  or  nine  years  several  ad- 
joining lots  in  an  addition  to  the  town  of  Tolono,  and  was 
the  head  of  a  family,  residing  with  the  same  in  a  house  on 
the  lots.  The  house  and  the  furniture  therein  were  insured, 
and  on  the  17th  day  of  October,  1872,  the  house  and  contents 
were  burned,  and,  subsequently,  he  received  $1330  from  the 
insurance  company  as  the  loss  under  the  policy.  He,  it  ap- 
pears, lost  this  money  in  the  winter  of  1872-3,  by  speculating 
in  cattle.  This  all  occurred  before  Howard  recovered  his 
judgment  against  Bower,  at  the  March  term,  1873,  of  the 
county  court. 

After  the  destruction  of  his  house  by  fire,  Bower  and  his 
family  resided  in  rented  property  on  an  adjoining  block,  and  he 
procured  lumber  and  material  for  rebuilding  his  homestead  on 
the  lots  where  his  house  had  formerly  stood.  He  occupied  the 
ground  by  cultivating  a  part  of  it,  and  keeping  his  horses  in  a 
stable  on  it.  Bower,  being  unable  to  rebuild,  on  the  6th  of 
November,  1873,  sold  the  lots  to  Logan,  who  paid  for  them 
$550.  It  appears  that  at  the  time  of  the  fire,  the  lots,  with 
the  improvements  thereon,  were  worth  about  $1200. 

On  the  31st  of  October,  1874,  Howard  caused  an  execution, 
previously  issued  on  his  judgment,  to  be  levied  on  these  lots 
together  with  other  property,  and  the  lots  were  advertised  to 
be  sold  by  the  sheriff  in  satisfaction  of  the  execution,  on  the 
23d  day  of  November  of  that  year. 

Logan,  the  purchaser  from  Bower,  filed  a  bill  to  enjoin  the 
sale,  and  to  remove  the  levy  as  a  cloud  on  his  title,  claim- 
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in£  that  the  lots  had  not  ceased  to  be  Bower's  homestead 
up  to  the  time  of  his  purchase,  and  being  such,  no  lien  of  the 
judgment  attached  to  the  lots,  and  that  he  purchased  and 
holds  the  title  free  from  any  judgment  lien.  On  a  hearing, 
the  court  below  decreed  the  relief  sought,  and  Howard  and  the 
sheriff  appeal. 

The  question  presented  is,  whether  Bower,  under  the  circum- 
stances, lost  his  homestead  right  in  the  premises.  If  he  did, 
then  Logan  took  the  title  subject  to  the  lien  of  the  judgment; 
otherwise  he  acquired  it  free  from  such  claim. 

It  is  urged  that  the  insurance  money  became  exempt,  and 
thus  the  exemption  was  transferred  from  the  lots  to  the  money, 
and  that  two  such  exemptions  could  not  exist  at  the  same  time. 
In  this  case,  the  whole  of  the  premises,  including  the  house, 
were,  it  appears,  worth  but  $1200,  and  the  lots  constituted 
$500,  at  least,  of  that  value.  This  would  then  leave  the  house, 
under  this  estimate,  to  be  worth  $700.  But  Bower  testified 
that  he  received  $366  on  the  furniture  and  chattels  burned  in 
the  house,  which  would  leave  the  amount  received  on  the 
house  $964,  which  added  to  the  value  of  the  lots  would  be  in 
value  $1464,  and  the  law  then  in  force  exempted  a  homestead 
of  the  value  of  not  more  than  $1500  (see  sec.  1,  Sess.  Laws 
1871-2,  p.  478).  There  was,  then,  received  but  $964  on  the 
exemption  of  the  lots  and  the  house,  whilst  they  were  exempt 
to  the  amount  of  $1500.  There  can  be  no  pretense  for  includ- 
ing the  $366  received  on  personal  property  burnt,  as  that,  if 
exempt,  was  because  the  property  it  represented  was  exempt 
under  a  different  law. 

Had  Bower  sold  this  property  at  any  time  before  the  house 
was  burnt,  under  the  previous  decisions  of  this  court  the  pur- 
chaser would  have  taken  it  free  from  the  lien  of  the  judgment,  as 
it  was  worth  less  than  the  exemption  in  value.  It  was  then 
his  homestead,  and  would  have  so  continued  but  for  the  fire, 
and  the  evidence  shows  that  he,  until  about  the  time  he  sold 
to  appellee,  intended  to  rebuild  and  occupy  it  as  a  homestead. 
Nor  did  he  acquire  any  other  homestead.  Suppose  he  had 
25 — 81st  III. 
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left  the  property  temporarily,  and  before  returning  to  it  with 
his  family  he  had  sold  it,  and  it  had  been  afterward  destroyed 
by  fire,  would  any  one  contend  that  it  would  have  thereby  be- 
come liable  to  sale  on  execution?  We  presume  not,  in  view 
of  our  previous  decisions.  In  such  cases,  it  has  been  held  that 
the  removal  of  the  debtor  with  his  family  for  a  temporary  pur- 
pose, with  the  intention  of  returning  to  and  occupying  it  as 
a  homestead,  does  not  amount  to  an  abandonment. 

Here  was  property  covered  by  the  exemption,  a  portion  of 
which  is  destroyed,  rendering  it  impracticable  to  be  occupied 
in  the  condition  it  is  thus  placed,  and  the  owner,  the  debtor 
and  the  head  of  the  family  never  having  intended  to  abandon 
it  as  a  homstead,  but  intending  to  rebuild  and  to  occupy  it 
with  his  family  as  a  homestead.  In  what  does  it  differ,  in 
principle,  from  the  cases  referred  to,  where  he  sells  it  to  a  bona 
fide  purchaser?  In  the  one  case,  he  voluntarily  leaves  intend- 
ing to  return,  and  in  the  other,  he  is  compelled,  by  circum- 
stances over  which  he  has  no  control,  to  cease  to  occupy  the 
property,  but  never,  until  he  sells,  abandons  the  intention  to 
return.  We  are,  therefore,  of  opinion  that  Bower  did  not  lose 
his  right  to  claim  and  hold  the  lots  exempt  from  sale  under 
the  homestead  law. 

Had  the  building  been  worth  the  amount  of  the  exemption, 
and  he  had  received  that  amount  on  the  insurance  for  it,  then 
a  very  different  question  would  have  been  presented.  But 
here,  all  he  received  for  the  destruction  of  the  building,  and 
the  value  of  the  lots  added,  did  not  exceed  the  amount  of  the 
exemption.  Hence  both  were  exempt,  and  so  continued,  and 
defendant  in  error  acquired  the  title  by  his  purchase  in  the 
same  condition  that  it  was  held  by  Bower. 

Nor  does  the  fact  that  he  lost  or  spent  the  insurance  money 
received  on  the  house,  change  the  rights  of  the  parties.  Nor 
does  the  fact  that  Bower  sold  corn,  and  received  a  considerable 
sum  of  money  for  it,  render  this  property  liable  to  sale  on  the 
execution.  The  money  he  received  for  the  corn  was  not  ex- 
empt, and  if  Howard  had  his  judgment  whilst  that  money  was 
in  Bower's  hands,  this  exemption  law  would  have  been  no  ob- 
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struction  to  his  reaching  it  and  rendering  it  liable  to  satisfy 
the  debt. 

The  whole  record  considered,  we  perceive  no  error  for  which 
the  judgment  of  the  court  below  should  be  reversed,  and  it 

is  affirmed. 

Judgment  affirmed. 


Board  of  Supervisors  of  Macon  County 

v. 

Richard  A.  Newell  et  al. 

County — liability  on  order  of  supervisor  under  Pauper  Law.  In  a  suit 
against  the  county  for  the  price  of  goods  delivered  to  different  parties  upon 
the  order  of  a  supervisor,  where,  from  the  evidence,  it  appears  that  in  some 
of  the  instances  the  goods  were  properly  furnished  to  the  parties  on  the 
orders,  under  the  law  in  regard  to  paupers,  whilst  in  others  there  was  no 
evidence  showing  that  the  parties  supplied  were  or  were  not  paupers, 
within  the  meaning  of  the  law,  the  jury  disallowed  a  large  portion  of  the 
claims,  and  rendered  a  verdict  for  only  a  small  portion :  Held,  that  the 
verdict  was  not  so  manifestly  against  the  evidence  as  to  require  that  it  should 
be  disturbed. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  C.  C.  McComas,  and  Messrs.  Nelson  &  Eoby,  for  the 

appellant. 

Messrs.  Crea  &  Ewing,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  upon  the  common  count  for  goods  sold 
and  delivered,  brought  against  the  Board  of  Supervisors  of 
Macon  county,  and  is  founded  upon  certain  written  orders 
given  by  the  supervisor  and  assistant  supervisor  of  Decatur 
township  to  various  persons,  to  let  such  persons  have  groceries 
to  the  amounts  named  in  the  orders,  upon  which  the  appellees, 
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Newell  &  Hammer,  furnished  to  the  persons  named  therein, 
groceries,  to  the  amount  of  the  several  orders.  The  plaintiffs 
recovered  and  the  defendant  appealed. 

In  counties  under  township  organization,  the  statute  makes 
the  supervisors  of  each  town  overseers  of  the  poor,  and  it  is 
claimed  by  the  appellees  that  the  orders  in  question  were  given 
by  the  supervisor  and  assistant  supervisor  of  the  town  in  the 
exercise  of  their  duties  as  overseers  of  the  poor.  These  orders 
are  about  one  hundred  in  number,  given  to  many  different  per- 
sons, consisting  of  small  amounts,  ranging  from  fifty  cents  to 
five  dollars,  and  amounting,  in  the  aggregate,  to  some  $220 
and  upward.  The  plaintiffs  admitted,  on  the  trial,  to  having 
received  payment  of  $98.75,  and  claimed  $134.60  to  be  still 
due  them.     The  verdict  and  judgment  were  for  $50/ 

It  is  insisted  by  appellant  that  the  verdict  was  contrary  to 
the  evidence — that  the  relief  was  furnished  by  the  overseers  of 
the  poor  under  circumstances  wherein  it  was  not  authorized 
by  the  statute  relating  to  "  Paupers."  "We  find,  from  the  evi- 
dence, that  in  some  of  the  instances  the  supplies  were  properly 
enough  furnished,  under  the  4th  section  of  the  act,  which,  in 
the  case  of  a  person,  not  coming  within  the  definition  of  a  pau- 
per, falling  sick,  without  having  money  or  property  to  pay  his 
board,  nursing  and  medical  aid,  makes  it  the  duty  of  the  proper 
overseer  of  the  poor  to  give,  or  order  to  be  given,  such  assist- 
ance to  such  poor  person  as  he  may  deem  just  and  necessary. 
In  the  other  instances,  the  justification  of  what  was  done  must 
be  found  in  the  fact  that  the  persons  relieved  were  paupers, 
and  that  they  were,  under  the  statute,  properly  relievable  out 
of  the  county  treasury. 

Section  3  of  the  act  provides,  that  "  where  any  such  (as  be- 
fore named)  poor  person  shall  not  have  any  such  relatives  in 
any  county  in  this  State  as  are  named  in  the  preceding  sec- 
tions, or  such  relative  shall  not  be  of  sufficient  ability,  or  shall 
fail  or  refuse  to  maintain  such  pauper,  then  the  said  pauper 
shall  receive  such  relief  as  his  or  her  case  may  require,  out  of 
the  county  treasury,  in  the  manner  hereinafter  provided."  As 
there  was  no  express  proof  made  of  any  of  the  circumstances 
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named  in  this  section  as  authorizing  relief  out  of  the  county 
treasury,  it  is  claimed  that  the  evidence  failed  to  show  that 
any  of  the  persons  to  whom  the  orders  in  question  were  given 
were  relievable  as  paupers  by  the  county.  Although  there 
was  no  distinct  proof  made  of  the  existence  of  such  circum- 
stances, there  was  none  made  to  the  contrary,  except  in  a  very 
few  instances,  and,  from  facts  in  evidence  in  some  of  the  cases, 
the  jury  might,  perhaps  not  unwarrantably,  infer  that  those 
circumstances  did  exist.  We  can  see  that  in  some  cases  there 
were  relatives  able  to  and  who  should  have  furnished  the  sup- 
port. 

Upon  an  examination,  then,  of  the  evidence  in  detail,  we 
find  that  some  of  the  claims  were  a  proper  charge  against  the 
county  and  others-  not.  We  find  that  the  jury  did  disallow  a 
large  portion  of  the  claims,  rendering  a  verdict  for  only  a  small 
part  of  them.  We  do  not  feel  authorized,  from  the  testimony, 
to  say  that  their  finding  in  this  respect  is  so  manifestly  against 
the  evidence  as  to  require  that  the  verdict  should  be  disturbed. 

Objection  is  taken  to  the  giving  of  the  first  instruction  for 
plaintiff,  and  refusing  two  instructions  asked  by  the  defendant. 

The  instruction  given  for  the  plaintiff  was  based  upon  the 
fourth  section  of  the  act,  and,  so  far  as  we  see,  was  in  accord- 
ance therewith.  The  first  refused  instruction  of  the  defendant 
seems  to  be  substantially  embraced  in  other  instructions  which 
were  given  for  the  defendant,  and  so  the  refusing  thereof  is  no 
just  cause  of  complaint.  The  second  instruction  refused  would 
seem  to  have  been  properly  enough  refused  as  inapplicable. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Breese:  I  do  not  concur  in  this  opinion.  I 
do  not  think  there  was  any  liability  on  the  county  to  pay  this 
claim.  I  also  think  the  two  refused  instructions,  asked  by 
defendant,  should  have  been  given. 
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Theodoee  M.  Walker 

v. 
Mary  Jane  Coleman-. 

1.  Husband  and  wife— -fraud  upon  wife  by  husband  acting  as  her  agent. 
Where  a  husband  is  authorized  by  his  wife  to  buy  property  for  her  as  her 
agent,  and  the  seller  knows  that  the  husband  is  such  agent,  he  is  also 
charged  with  knowing  that  power  to  the  husband  to  appropriate  to  himself 
any  portion  of  the  money  of  his  wife  is  not  implied  from  such  agency,  and 
if  money  is  so  appropriated  by  the  husband  by  arrangement  with  the  seller, 
it  is  a  fraud  upon  the  wife,  for  which  she  can  recover  against  the  seller. 

2.  Same — party  to  fraud  upon  wife  by  husband  liable  to  wife.  Where  a 
husband,  as  the  agent  of  his  wife,  buys  land  for  her  at  a  certain  price,  but, 
by  an  arrangement  between  him  and  the  seller,  double  that  price  is  paid, 
and  the  excess  repaid  to  the  husband  and  appropriated  to  his  own  use,  with- 
out the  knowledge  of  the  wife,  and  without  express  authority  from  the  wife, 
she  can  recover  the  amount  of  such  excess  from  the  seller,  in  a  suit  for 
money  had  and  received  to  her  use. 

3.  Same — misrepresentation  by  husband.  Where  a  husband,  as  agent  for 
his  wife,  buys  property,  and,  by  arrangement  between  him  and  the  seller, 
more  money  is  paid  than  the  contract  price,  and  the  excess  is  repaid  to  the 
husband  and  appropriated  to  his  own  use,  without  the  knowledge  of  the 
wife,  the  fact  that  the  husband  may  have  stated  to  the  seller  that  the  wife 
was  aware  of  and  consenting  to  the  arrangement,  will  not  relieve  the  seller 
from  liability  to  the  wife  in  an  action  by  her  against  him  for  money  had 
and  received  to  her  use. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Howell  &  Hamilton,  for  the  appellant. 

Messrs.  Stevenson  &  Ewing,  and  Mr.  Isaac  IS".  Phillips, 
for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  was  assumpsit,  for  money  had  and  received  by  the  de- 
fendant to  the  plaintiff's  use. 

Suit  was  commenced  in  the  county  court  of  McLean  county, 
where  trial  was  had,  resulting  in  a  judgment  for  the  plaintiff 
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for  $354.25.  Appeal  was  taken  to  the  circuit  court  of  that 
county,  and  the  judgment  of  the  county  court  was  there 
affirmed.  From  that  judgment  the  case  is  brought  to  this 
court  by  the  defendant's  appeal. 

Plaintiff  is  a  married  woman,  now  living  separate  from  her 
husband,  but  at  the  time  the  cause  of  action  accrued  she  was 
residing  with  him.  She  had  been  married  before,  and  had 
children  by  her  former  marriage.  She  had  property  and  money 
in  her  own  right,  and  was  desirous  of  purchasing  a  farm.  The 
defendant  was  a  real  estate  agent,  doing  business  in  Blooming- 
ton,  and,  as  such,  had  the  agency  for  selling  a  farm  known  as 
the  "Wilcox  farm,"  and  also  for  selling  certain  lands  in  the 
State  of  Kansas.  Plaintiff 's  husband,  assuming  to  act  for  her, 
negotiated  for  the  purchase  of  the  Wilcox  farm,  and  also  for 
the  Kansas  lands,  and  turned  the  Kansas  lands  over  to  the 
owner  of  the  Wilcox  farm,  in  part  payment  for  it,  at  $10  per 
acre;  but  in  his  negotiation  for  the  Kansas  lands  the  price 
agreed  to  be  paid  for  them  was  only  $2.50  per  acre.  When 
the  deeds  were  made  and  the  transaction  closed,  plaintiff  was 
told  the  price  to  be  paid  for  the  Kansas  lands  was  $5  per  acre 
instead  of  $2.50  per  acre;  and  she  paid  the  defendant  $350 
in  money,  and  executed  and  delivered  to  him  her  promissory 
note  for  $450,  in  excess  of  the  price  of  the  Kansas  lands  at 
$2.50  per  acre.  Subsequently,  the  plaintiff  found  the  note  she 
had  given  the  defendant  in  her  husband's  pocket,  and  she  then, 
for  the  first  time,  learned  that  the  price  of  the  Kansas  lands. 
was  only  $2.50  per  acre.  She  thereupon  called  upon  the  de- 
fendant, and  he  informed  her  that  the  price  of  those  lands  was 
$2.50  per  acre,  and  that  the  note  and  money  had  gone  to  her 
husband. 

There  is  no  pretense  that  plaintiff's  husband  was  entitled  to 
have  the  note  or  money,  or  that  the  plaintiff  ever  agreed  he 
should  have  either.  Plaintiff  testifies  that  she  had  no  arrange- 
ment  with  her  husband  to  that  effect,  and  that  she  did  not 
have  any  knowledge  of  his  getting  them,  until  she  found  the 
note  in  his  pocket. 

The  note  was  subsequently  obtained  by  the  defendant  and 
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returned  to. the  plaintiff,  and  the  present  suit  relates  only  to 
the  $350  of  money. 

The  defendant  testifies  that  after  he  and  plaintiff's  husband 
had  agreed  on  the  terms  of  the  trade,  "  he  said  he  had  been 
working  for  the  family  two  or  three  years  and  had  got  nothing 
for  it,  and  his  wife  was  going  to  allow  him  something  in  the 
trade.  Said  he  had  talked  the  matter  over  with  her,  and  she 
was  going  to  allow  him  $5  per  acre  in  the  Kansas  land.  *  * 
He  said  his  wife  had  a  daughter  about  to 'be  married,  and  that 
if  she  knew  Mrs.  Coleman  was  allowing  him  anything  in  the 
trade  she  would  make  a  fuss,  and  that  he  and  Mrs.  Coleman 
had  arranged  that  the  extra  $2.50  per  acre  for  the  Kansas  land 
was  to  be  paid  to  me  and  by  me  to  him;  that  $450  would  be 
in  a  note;  and  to  make  it  all  right,  it  had  been  arranged  that 
the  note  should  be  made  payable  to  me.  I  told  him  I  didn't 
care  how  they  fixed  the  matter;  that  I  wanted  to  sell  the 
Wilcox  farm  and  the  Kansas  land,  and  they  could  do  what  they 
pleased  with  the  balance  of  the  money."  He  says,  when  the 
money  was  paid  and  the  note  given,  all  the  conversation  he 
had  with  the  defendant  was,  he  asked  her  if  she  knew  she  was 
paying  $5  for  the  Kansas  lands,  and  she  said  she  did.  He 
paid  her  husband  the  $350  and  gave  him  the  note  in  the  ex- 
press office,  and  he  does  not  claim  that  the  defendant  was  pres- 
ent or  had  any  knowledge  of  what  he  did. 

It  is  true,  as  contended  by  the  counsel  for  the  defendant,  the 
defendant  was  not  agent  or  trustee  for  the  plaintiff;  but  it  is 
also  true  that  he  knew  her  husband  was  her  agent  in  the  nego- 
tiations he  had  with  him;  and  he  must  also  be  charged  with 
knowing  that  power  to  appropriate  to  himself  the  $350  in 
money  and  the  defendant's  note,  was  not  implied  from  such 
agency,  and  that  if  he  did  not  have  express  authority  to  do  so 
the  act  was  a  fraud  upon  the  plaintiff.  The  defendant  had  no 
information  from  the  plaintiff  which  justified  him  in  suppos- 
ing she  had  consented  to  this  appropriation  by  her  husband. 
He  relied  solely  on  his  word  for  that.  When  the  defendant 
consented  to  aid  the  plaintiff's  husband  in  his  scheme,  by  re- 
ceiving the  money  and  the  note,  as  if  in  good  faith  for  the 
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payment  of  the  lands,  but  in  fact,  to  hold  for  and  deliver  over 
to  him,  he  made  himself  a  party  to  the  transaction,  and  as- 
sumed the  responsibility  of  its  being  in  good  faith. 

The  story  of  the  husband  bore  evidence  of  fraud  upon  its 
face,  and  it  is  difficult  to  believe  that  the  defendant  did  not,  in 
fact,  know,  as  it  was  legally  his  duty  to  know,  what  the  hus- 
band's purpose  was.  The  daughter  was  not  present  when  the 
transaction  was  consummated,  and  there  was  no  necessity  for 
the  circumlocution  and  mystery  that  were  observed,  if  the  only 
purpose  was  to  keep  knowledge  of  the  transaction  from  her 
ears.  Why  not  hand  the  money  and  note  to  the  defendant's 
husband  in  her  presence  ?  Why  ask  her  if  she  knew  she  was 
paying  $5  an  acre  for  the  Kansas  lands?  Why  not  ask  her  if 
she  knew  she  was  only  paying  $2.50  per  acre  for  them? 

We  are  entirely  satisfied  with  the  verdict,  under  the  evi- 
dence, and  think  there  was  no  substantial  error  of  law  in  the 
giving  or  refusing  of  instructions. 

The  certificate  of  a  settlement  between  the  plaintiff  and  her 
husband,  whether,  as  she  swears,  extorted  from  her  by  duress, 
or  not,  is,  in  no  sense,  a  release  of  this  cause  of  action.  It  is 
not  given  to  the  defendant,  or  for  his  benefit,  nor  does  it  pro- 
fess to  have  any  reference  to  this  cause  of  action. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


"William  M.  Davis 


Andrew  J.  Dkesback  et  al. 

1.  Service  op  process — impeaching  return  of  sheriff.  Where  third  par- 
ties have  not  acquired  rights  upon  the  faith  of  a  return  of  service  by  a 
sheriff,  and  none  are  to  be  affected  except  the  parties  to  the  record  in  which 
the  return  is  made,  it  is  proper  to  resort  to  parol  evidence  for  the  purpose 
of  impeaching  the  return. 

2.  But  whilst  resort  may  be  had  to  parol  proof  for  the  purpose  of  im- 
peaching a  sheriff's  return,  it  should  not  be  set  aside  except  upon  clear  and 
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satisfactory  evidence,  and  the  testimony  of  the  party  upon  whom  service 
purports  to  have  been  made,  that  he  was  not  served,  is  not,  of  itself,  suffi- 
cient to  authorize  the  setting  aside  of  the  return  of  a  sworn  officer. 

3.  Judicial  sales — when  lands  should  be  sold  in  parcels.  Where  several 
distinct  tracts  of  land  are  ordered  t©  be  sold  by  a  master  in  chancery  by 
decree,  it  is  the  duty  of  the  officer  to  offer  each  tract  for  sale  separately;  but 
when  a  mortgage  is  given  on  a  certain  quarter  section  or  tract  of  land 
described  by  metes  and  bounds  as  one  tract,  and  a  decree  of  sale  is  ren- 
dered, in  which  the  land  is  described  as  in  the  mortgage,  he  is  not  required 
to  offer  the  land  for  sale  in  subdivisions. 

4.  Same — inadequacy  of  price.  Where  there  is  a  redemption  from  a  sale 
provided  by  law,  inadequacy  of  price  for  which  land  is  sold  is  not  a  suffi- 
cient reason  for  setting  aside  the  sale. 

5.  Redemption — agreement  to  extend  time  of  will  be  enforced.  A  contract 
extending  the  time  of  redemption  of  land  sold,  beyond  the  time  limited  by 
the  statute,  will  be  enforced  and  a  redemption  allowed  within  the  time 
designated  in  the  contract. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Nelson  &  Roby,  for  the  appellant. 

Mr.  I.  A.  Buckingham,  and  Mr.  A.  B.  Bunn,  for  the  ap- 
pellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  Andrew  J.  Dresbach 
and  Hester  A.  Dresbach,  for  the  purpose  of  vacating  and  set- 
ting aside  a  sale  of  certain  premises  which  had  been  purchased 
by  appellant  on  the  4th  day  of  March,  1873,  under  a  decree  of 
foreclosure  rendered  in  November,  1872,  in  favor  of  appellant 
and  against  appellees,  wherein  the  premises  had  been  sold  for 
$242.86. 

On  the  hearing  the  court  rendered  a  decree  that  the  sale  be 
vacated  and  the  decree  of  foreclosure  be  set  aside,  on  the  ground 
that  no  service  had  been  had  upon  appellees,  the  return  of 
the  sheriff  on  the  summons  being  false  and  fraudulent,  and  on 
the  further  ground  that  the  premises  were  sold  en  masse  when 
twenty  acres  thereof  would  have  sold  for  enough  to  satisfy  the 
decree. 


1876.]  Davis  v.  Dresback  et  al.  395 

Opinion  of  the  Court. 

The  return  of  the  sheriff,  indorsed  upon  the  summons,  shows 
that  appellees  were  duly  served  with  process;  this  was  sup- 
ported by  the  evidence  of  the  deputy  sheriff,  who  testified  that 
he  served  the  summons  at  the  time,  and  in  the  manner  stated 
in  the  return. 

For  the  purpose  of  impeaching  the  return  of  the  sheriff  the 
appellees  were  sworn,  and  testified  that  they  were  never  served 
with  process  in  the  case,  either  by  the  sheriff  or  his  deputy. 

Where  third  parties  have  not  acquired  rights  upon  the  faith 
of  a  return  of  service  by  a  sheriff,  and  none  are  to  be  affected 
except  the  parties  to  the  record  in  the  case  in  which  the  return 
is  made,  it  is  proper  to  resort  to  parol  evidence  for  the  pur- 
pose of  impeaching  the  return  of  the  sheriff,  as  was  held  in 
Owens  v.  Ranstead,  22  111.  161. 

But  while  resort  may  be  had  to  parol  proof  for  that  purpose, 
the  rights  of  parties  and  sound  public  policy  require  that  a 
return  of  a  sworn  officer  should  not  be  set  aside  except  upon 
clear  and  satisfactory  evidence. 

If  the  return  of  a  sheriff  can  be  impeached  and  a  judgment 
and  decree  vacated  upon  the  evidence  alone  of  the  defendant, 
who  has  been  served  with  process,  that  stability  which  charac- 
terizes our  judicial  proceedings  will  be  lost  and  a  wide  door 
will  be  opened  for  the  temptation  to  commit  purjury  by  the 
unscrupulous. 

The  return  of  a  sheriff  on  process  is  made  in  due  regard  to 
his  duty  as  an  officer  as  well  as  his  official  oath,  and,  besides, 
he  well  knows  that  for  a  false  return  he  and  his  sureties  are 
liable  upon  his  official  bond.  These  restraints  are  ordinarily 
sufficient  to  keep  a  sheriff  within  the  line  of  his  duty,  as  well 
as  to  protect  those  who  may  be  sued  from  a  false  return. 

It  may  be  true  that  appellees  were  not  served  with  process, 
as  they  testified.  They  are,  no  doubt,  honest  in  their  evidence; 
but  there  is  no  such  preponderance  in  the  proof  as  will  justify 
a  court  in  impeaching  a  return  made  by  a  sworn  officer.  The 
precedent  would  be  dangerous,  and  we  are  not  prepared  to 
sanction  it. 
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The  premises  sold  are  described  in  the  mortgage  and  decree 
by  metes  and  bounds  as  one  tract  of  land,  consisting  of  one 
hundred  and  twenty  acres. 

The  decree  directed  the  master  in  chancery  to  sell  the  land, 
or  so  much  thereof  as  was  necessary  to  pay  the  debt. 

The  testimony  shows  the  land  was  worth  at  the  time  of  the 
sale  $30  per  acre,  and  that  ten  acres  were  worth  the  amount  of 
the  debt  for  which  the  whole  was  sold. 

The  master  in  chancery  was  not,  however,  directed  or  even 
requested  to  sell  the  land  in  parcels.  Where  several  distinct 
tracts  of  land  are  ordered  sold  by  a  master  in  chancery  by  de- 
cree, it  would,  no  doubt,  be  the  duty  of  the  officer  to  offer  for 
sale  each  tract  separately;  but  where  a  mortgage  is  given  on 
a  certain  quarter  section,  or  a  tract  of  land  described  by  metes 
and  bounds  as  one  tract,  and  a  decree  of  sale  is  rendered  in 
which  the  land  is  described  as  in  the  mortgage,  we  are  aware 
of  no  rule  that  requires  the  master  in  chancery  to  offer  the 
land  for  sale  in  subdivisions. 

The  premises  in  controversy  sold  for  a  small  price  in  com- 
parison with  the  true  value,  but  there  was  a  redemption  from 
the  sale  provided  by  law,  and  inadequacy  of  price  has  not  been 
regarded,  of  itself,  a  sufficient  reason  to  set  aside  a  sale. 

We  are  therefore  of  opinion  that  the  evidence  contained  in 
record  is  not  sufficient  to  impeach  the  return  of  the  sheriff 
upon  the  summons,  nor  was  the  sale  of  the  premises  by  the 
master  in  chancery  as  one  tract  of  land  sufficient  ground  to  set 
aside  the  sale.  It  appears,  however,  from  the  evidence,  that 
before  the  time  of  redemption  allowed  by  law  had  expired,  and 
on  the  20th  day  of  March,  1874,  an  interview  was  had  between 
appellant  and  Andrew  J.  Dresbach,  appellee,  on  the  premises, 
in  which  appellant  agreed  that  appellee  should  have  until  the 
next  fall  to  pay  and  discharge  the  mortgage  debt. 

This  agreement  was  clearly  established  by  the  testimony  of 
appellee,  and  another  witness  who  was  entirely  disinterested. 
The  fact  of  the  interview,  and  an  agreement  to  extend  the  time 
of  payment,  is  admitted  by  appellant,  but  he  says  it  occurred 
in  February,  and  the  time  of  payment  was  extended  until  May, 
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but  appellant's  evidence  can  not  overcome  that  of  the  other 
two  witnesses  upon  this  point. 

This  agreement  to  extend  the  time  of  payment  appellant 
disregarded  as  soon  as  the  time  provided  by  the  statute  for 
redemption  expired,  and,  in  plain  violation  of  his  contract,  he 
obtained  a  deed  and  attempted  at  once  to  obtain  possession  of 
the  premises,  and  absolutely  refused  to  take  the  amount  of  his 
debt,  interest  and  costs,  although  appellee  then  offered  that 
and  even  more. 

This  court  has  held  in  several  cases  that  a  contract  extending 
the  time  of  redemption  of  lands  sold  beyond  the  iime  limited 
by  the  statute,  will  be  enforced  and  a  redemption  allowed 
within  the  time  designated  in  the  contract.  Stephens  v.  111. 
Mutual  Fire  Insurance  Go.  43  111.  327;  Pensoneau  v.  Pul- 
liam,  47  111.  58. 

It  may  be  said  the  contract  was  not  based  upon  a  sufficient 
consideration  to  make  it  obligatory  upon  appellant,  but  if  that 
were  true,  appellant  occupies  no  better  position.  If  it  was  a 
valid  contract  it  should  be  enforced;  if  appellant  did  not  intend 
to  be  bound  by  the  agreement,  then  it  can  only  be  regarded  as 
a  trick  or  device  fraudulently  entered  into  for  the  purpose  of 
deceiving  appellee,  and  inducing  him  to  allow  the  time  of  re- 
demption to  pass  by,  so  that  appellant  could  obtain  the  title  to 
land  worth  over  three  thousand  dollars  for  less  than  three 
hundred. 

In  the  interview,  if  appellant  did  not  intend  to  extend  the 
time  of  payment,  good  faith  required  that  he  should  have  so 
stated;  he  had  no  right  to  induce  appellee  to  believe  that  he 
could  have  until  fall  to  redeem,  and  then  fraudulently  take 
advantage  of  the  faith  and  confidence  which  he  had  inspired. 
Such  conduct  can  not  be  approved  and  sanctioned  in  a  court  of 
conscience. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  with  directions  to  enter  a  decree  allowing  the 
premises  to  be  redeemed  in  sixty  days,  upon  the  payment  of 
the  amount  of  money  bid  by  appellant  for  the  premises,  on 
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the  sale  under  the  decree,  together  with  ten  per  cent  interest 
from  the  date  of  sale,  with  leave  also  to  appellees  to  amend 
their  bill,  if  they  see  proper. 

Decree  reversed. 


Johist  K.  Fanning  et  al. 

v. 
Andrew  Russell. 

1.  Bill  of  exceptions — when  necessary.  The  action  of  the  circuit  court 
in  striking  pleas,  which,  on  their  face,  present  a  good  defense  to  the  action, 
from  the  flies,  will  not  be  reviewed  unless  the  evidence  before  the  court,  and 
upon  which  it  acted,  is  preserved  by  bill  of  exceptions. 

2.  Where  the  damages  assessed  by  the  court  on  judgment  by  nil  (licit  do 
not  exceed  the  amount  claimed  in  the  declaration,  and  the  evidence  is  not 
preserved  by  bill  of  exceptions,  the  action  of  the  court  will  not  be  reviewed. 

3.  Judgment  by  nil  dicit— plea  stricken  from  files.  Where  a  plea  is 
stricken  from  the  files,  and  no  leave  to  plead  asked  for,  it  is  proper  to  ren- 
der judgment  by  nil  dicit. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Epler  &  Callon,  for  the  plaintiffs  in  error. 

Messrs.  Ketcham  &  Taylor,  for  the  defendant  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  defendant  in 
error  against  plaintiffs  in  error  and  Samuel  A.  Fanning.  At 
the  May  term,  1873,  defendants  filed  pleas  to  the  merits,  which 
present,  on  their  face,  a  good  defense  to  the  action.  The  action 
was  continued  from  term  to  term,  until  the  May  term,  1874. 
At  that  term  the  court,  on  motion  of  plaintiff,  ordered  the 
pleas  of  defendants  to  be  stricken  from  the  files,  and  rendered 
judgment,  by  nil  dicit,  against  defendants,  assessed  the  dam- 
ages, and  gave  final  judgment  for  $8057.90. 
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It  is  assigned  for  error  that  the  court  erred  in  striking:  the 
pleas  from  the  files,  in  rendering  judgment  by  nil  dicit,  and  in 
rendering  judgment  for  the  amount  mentioned. 

We  can  not,  on  this  transcript,  review  the  judgment  of  the 
circuit  court  in  striking  the  pleas  from  the  files.  We  have 
nothing  in  the  record  showing  what  cause  was  made  to  appear 
before  that  court.  There  is  no  bill  of  exceptions  preserving 
the  evidence  heard  by  the  circuit  court  upon  that  motion.  It 
will  not  be  denied  that  cases  may  occur  where  such  an  order 
would  be  proper.  There  being  no  bill  of  exceptions  to  show 
the  contrary,  this  court  will  presume  that  a  proper  case  for 
such  an  order  was  made  before  the  circuit  court. 

The  same  must  be  said  of  the  objection  to  the  amount  of  dam- 
ages assessed.  The  proofs  on  the  assessment  are  not  preserved 
by  bill  of  exceptions,  and  we  can  not  condemn  the  amount  of 
the  assessment,  so  long  as  it  does  not  exceed  the  basis  laid  for 
it  in  the  declaration. 

We  see  no  objection  to  entering  judgment  by  nil  dicit. 
The  declaration  was  filed  in  1873.  The  appearance  of  defend- 
ants was  then  entered  by  attorney.  After  the  pleas  were 
stricken  from  the  files,  the  declaration  was  unanswered,  and 
defendants,  in  contemplation  of  law,  were  in  court,  and  did 
not  plead  or  ask  for  time  to  plead.  The  proper  and  usual 
practice  in  such  cases  is,  to  take  judgment  by  nil  dicit,  or  for 
want  of  a  plea.  The  appearance  had  been  entered.  A  judg- 
ment in  default  of  appearance  would  have  been  irregular. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Julius  Goldstein 


Granville  Lowther. 


New  trial — 'party  taken  by  surprise  entitled  to.  Where  there  are  no 
written  pleadings  to  apprise  a  defendant  of  an  intention  on  the  part  of  the 
plaintiff  to  rely  upon  a  verbal  contract  alleged  to  have  been  substituted  for 
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a  written  contract  acknowleged  to  have  existed  between  the  parties,  the  de- 
fendant may  well  complain  of  a  surprise  by  such  a  course ;  and  upon  an 
affidavit  to  the  effect  that  he  was  so  surprised,  and  that  no  such  verbal  con- 
tract was  ever  made,  that  he  was  unable,  by  reason  of  such  surprise,  to  pro- 
duce witnesses  to  contradict  the  testimony  of  plaintiff's  witnesses,  and  that, 
upon  another  trial,  he  can  produce  such  witnesses,  a  new  trial  ought  to  be 
granted. 

Appeal  from  the  Circuit  Court  of  Edgar  county ;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant.  The  declaration  contained  only  the 
common  counts,  to  which  the  general  issue  was  pleaded,  under 
an  agreement  that  any  evidence  might  be  offered  under  it  that 
could  be  offered  under  any  plea  properly  pleaded. 

Upon  the  trial,  the  plaintiff  testified  that  he  and  defendant 
entered  into  a  written  agreement,  a  copy  of  which  he  pro- 
duced, the  substance  of  which  was,  that  the  defendant  sold  to 
the  plaintiff  an  orchestrian  and  seven  cylinders,  for  which  the 
plaintiff  was  to  give  him  two  billiard  tables  and  $1500  in 
money,  in  instalments.  The  plaintiff  then  testified  that,  about 
ten  days  after  the  contract  was  made,  he  delivered  the  billiard 
tables  to  the  defendant,  and  that  the  defendant  then  offered 
him  $100  to  rescind  the  written  contract  and  let  him  (defend- 
ant) keep  the  billiard  tables  at  $500,  which  offer  the  plaintiff 
then  and  there  accepted.  Three  other  witnesses  testified  to 
substantially  the  same  conversation. 

The  defendant,  in  his  testimony,  denied  the  verbal  contract, 
and  insisted  that  the  written  contract  was  still  in  force. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  defendant 
entered  a  motion  for  a  new  trial,  which  was  overruled  and  a 
judgment  rendered  upon  the  verdict,  from  which  judgment 
the  defendant  appealed  to  this  court. 

In  support  of  the  motion  for  a  new  trial,  the  defendant  read 
his  own  affidavit,  stating  that  the  evidence  in  regard  to  the 
cancellation  of  the  written  contract  on  the  part  of  the  plain- 
tiff was  not  true;  that  he,  defendant,  was  taken  by  surprise 
by  such  testimony,  and  was  unable,  at  the  time  of  the  trial,  to 
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contradict  it,  except  by  his  own  testimony;  that,  since  the 
trial,  he  had  discovered  that  he  could  prove  by  three  witnesses, 
whose  names  are  given,  and  others  whose  names  he  had  not 
been  able  to  ascertain,  that  the  plaintiff  had,  about  a  month 
after  the  time  he  testified  the  written  contract  was  canceled, 
on  several  occasions,  been  in  the  city  of  Champaign,  trying  to 
rent  a  room  to  open  a  saloon,  and  then  and  there  stated  he  had 
bought  the  orchestrian  referred  to  in  the  written  contract,  and 
expected  to  move  it  there  as  soon  as  he  could  get  ready  to  open 
the  saloon. 

Messrs.  Bishop  &  McKinlay,  and  Messrs.  Sellors  &  Dole, 
for  the  appellant. 

Mr.  James  A.  Eads,  for  the  appellee. 

Per  Curiam:  We  have  examined  this  record  and  the  points 
made  upon  it,  and  are  not  satisfied  with  the  finding  and  judg- 
ment. 

Appellant  might  well  complain  of  surprise  by  the  course 
pursued  on  the  trial,  by  substituting  a  verbal  contract  for  the 
written  contract  the  parties  had  entered  into,  the  defendant 
not  being  apprised,  by  any  pleadings  in  the  cause,  that  such 
would  be  the  claim  of  the  plaintiff  to  a  recovery.  The  defend- 
ant did  not  enter  upon  the  trial  prepared  to  make  any  defense  to 
such  a  claim.  In  truth,  he  was  not  then  able  to  make  any 
defense. 

We  are  satisfied  justice  will  be  best  subserved  by  submit- 
ting the  cause  to  another  jury,  so  that  a  full  investigation  may 
be  had,  and  which  it  does  not  appear  has  been  had. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
that  a  new  trial  may  be  had. 

Judgment  reversed. 
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D.  R.  Wilson  et  al. 

v. 

Elizabeth  H.  Turnee. 

Pleading  and  evidence — note  payable  to  one  by  name  and  style  dif- 
ferent from  his  real  name.  Where  the  christian  name  of  the  plaintiff  is 
Elizabeth,  and  the  averment  in  the  declaration  is,  that  the  defendant  made 
the  note  sued  on  and  thereby  promised  to  pay  to  the  plaintiff  by  the  name 
of  "  Lizia,"  etc.,  and  the  general  issue  and  set-off  are  the  only  pleas,  the 
note,  if  it  corresponds  with  the  averments  in  the  declaration,  is  admissible 
in  evidence  without  further  proof. 

Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Cunningham  &  Webber,  for  the  appellants. 

Mr.  S.  F.  White,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  declaration  contains  but  a  single  count,  in  which  it  is 
averred  the  note  declared  on  was  made  payable  to  plaintiff  by 
the  name  of  "  Lizia  H.  Turner."  Pleas  were  non-assumpsit 
and  set-off. 

When  offered  in  evidence,  the  note  was  found  to  correspond 
exactly  with  the  averments  in  the  declaration.  There  was  no 
variance.  According  to  the  practice  that  prevails  under  the 
decisions  of  this  court,  it  was  not  necessary  to  offer  extrinsic 
evidence  that  plaintiff  is  the  same  person  as  that  described  in 
the  note  as  "  Lizia  H.  Turner."  The  surname  and  one  initial 
letter  were  correctly  given,  and  the  presumption  may  be  in- 
dulged, the  word  "  Lizia,"  in  the  connection  used,  is  a  contrac- 
tion of  the  name  of  Elizabeth,  the  christian  name  of  plaintiff. 

But  the  pleadings  admit  the  note  was  made  payable  to  plain- 
tiff by  the  name  of  "  Lizia  H.  Turner,"  and  upon  the  authority 
of  Wright  v.  Curtis  et  al.  27  111.  514,  it  was  admissible  in  evi- 
dence without  further  proof. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Eli  Ulery 

v. 

Clayborn  Jones  et  al, 

1.  Animals— ferm  naturce.  A  buffalo  which  has  been  captured  when  a 
calf,  and  reared  on  a  farm  with  domestic  cattle,  and  become  so  tame  as  to 
take  food  from  the  hands  of  its  master  like  other  cattle,  and  to  be  easily- 
driven  home  when  it  strays  away,  is  no  longer  of  a  wild  nature,  but  is  the 
subject  of  property,  and  for  any  trespass  committed  by  it  the  owner  is  liable, 
and  for  any  injury  done  to  it  by  others  he  can  recover  damages. 

2.  Trespass — what  amounts  to  a  license.  The  expression  "  go  and  kill 
him  if  you  want  to,"  made  in  May,  by  the  owner  of  an  animal,  in  a  heated 
conversation  with  one  who  was  complaining  of  a  trespass  committed  by  it, 
and  in  reply  to  a  threat  to  kill  it,  is  not  a  license  to  such  person  to  kill  the 
animal  in  September  following. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  A.  B.  Bunn,  for  the  appellant. 

Messrs.  Crea  &  Ewing,  for  the  appellees. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court: 

This  was  trespass,  in  the  Macon  circuit  court,  to  recover 
damages  for  killing  a  buffalo  bull,  alleged  to  be  the  property 
of  the  plaintiff. 

The  defense  was  set  out  in  several  special  pleas,  the  sub- 
stance of  which  was,  that  as  the  animal  was  ferae  naturce,  and 
trespassing  on  defendant's  close,  disturbing  his  cattle  and  an- 
noying his  family,  he  had  a  right  to  kill  him;  and,  further, 
that  defendant  was  licensed  and  permitted,  by  the  plaintiff,  to 
kill  the  animal. 

On  these  issues  the  cause  was  tried,  and  a  verdict  found  for 
the  defendant.     The  plaintiff  appeals. 

The  leading  facts  are,  briefly,  these:  The  animal  in  question 
was  brought,  when  a  calf  six  months  old,  with  a  companion 
heifer,  from  their  native  plains,  to  the  farm  of  plaintiff,  who 
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was  engaged  in  raising  cattle,  and  there  reared  with  his  other 
young  stock,  treated  in  all  respects  as  they  were,  and  became 
gentle  and  accustomed  to  their  new  home  and  mode  of  life, 
taking  food  from  the  hand  of  a  child.  When  the  bull  was  two 
years  old,  he  was  turned  into  the  pasture  with  other  cattle,  and 
could  be  and  was  handled  and  fed  without  danger  or  trouble. 
He  was  breachy,  and  of  a  roving  disposition,  and  annoyed  the 
defendant  very  much  by  jumping  over  his  fence  into  his  pas- 
ture, and  annoying  him  in  various  ways,  but  he  had  no  trouble 
in  preventing  him  from  attacking,  by  the  use  of  a  common 
pitch  fork.  Several  of  the  neighbors,  who  testified,  seemed  to 
be  afraid  of  him,  and  ran  from  him  whenever  he  assumed  a 
warlike  attitude,  putting  his  head  near  the  ground  and  hissing 
a  strange  and  alarming  sound.  One  witness,  on  horseback,  in 
a  lane,  on  one  side  of  which  was  a  pasture  with  a  high  fence, 
and  the  bull  inside  of  it,  says,  he  ran  his  horse  to  keep  out  of 
his  way.  Other  witnesses  testified  similarly.  Some  witnesses 
testified,  when  the  young  animal  was  in  the  pasture  with  plain- 
tiff's cattle,  the  school  mistress,  with  little  girls  in  company, 
were  in  the  habit  of  going  through  this  pasture,  when  the  bull 
was  there,  to  and  from  school,  without  the  least  concern,  and 
defendant  permitted  his  children  to  do  the  same. 

One  witness,  Mrs.  Anna  Gibson,  says  she  lived  in  the  edge  of 
the  timber,  and  one  evening  she  and  one  of  the  girls  went  out 
to  milk,  and  when  they  had  finished,  she  looked  up  and  saw 
the  bull,  a  rod  or  two  off,  looking  right  at  them,  and  instead 
of  running,  as  the  Nicholsons  did,  one  climbing  over  a  fence 
and  the  other  taking  a  large  tree  for  protection,  she  stood  her 
ground,  the  bull  making  no  hostile  demonstrations,  but  she, 
still  afraid  of  him,  just  flapped  her  apron  at  him  and  said 
"shoo;"  the  bull  turned,  and  ran  away  in  great  alarm,  never 
stopping,  "  but  ran  clean  away."  Soon  after,  she  heard  the 
animal  was  killed.  An  animal  so  easily  frightened  away, 
surely  can  not  be  adjudged  a  dangerous  animal,  so  dangerous 
as  to  justify  a  farmer,  into  whose  pasture  he  might  trespass,  in 
"killing  him  on  the  spot." 

Appellee  insists,  this  animal,  being  ferm  naturm,  was  tres- 


1876.]  Uleey  v.  Jones  et  all  405 

Opinion  of  the  Court. 

passing  on  his  premises,  and  he  had  a  right  to  kill  him.  He 
contends,  the  animal  was  not  in  such  a  condition  of  subjection 
to  its  owner  as  to  give  him  a  property  in  the  animal.  He  cites 
that  passage,  in  2  Blackstone's  Com.  389,  390,  with  which  all 
are  familiar,  and  lays  great  stress  upon  the  fact  that  it  was  not 
proved  the  animal,  when  it  had  strayed  away  from  the  owner's 
enclosure  was  accustomed  to  return  to  it,  and,  therefore,  being 
found  wandering  at  large,  he  became  game  for  the  hunter,  and 
if  actually  trespassing  on  a  neighbor's  enclosure,  such  neighbor 
would  have  the  right  to  shoot  him  down. 

The  proof  on  this  point  is,  that  once,  certainly,  the  animal, 
after  an  absence  of  some  time,  returned  voluntarily  to  his 
owner,  but  usually,  when  neighbors  made  their  complaints  of 
his  conduct,  appellant  would  send  a  man  and  drive  him  home. 
The  animal  was  scarcely  old  enough  to  have  acquired  the  habit 
of  coming  home,  nor  do  our  domestic  animals  of  that  kind,  at 
certain  seasons  of  the  year,  make  regular  returns  to  their  homes, 
yet  they  fail  not,  even  after  long  absences,  to  return  to  their 
master's  crib.  An  ordinary  domestic  bull,  at  the  early  age  of 
two  years,  would,  quite  likely,  lack  the  observance  of  the  cus- 
tom insisted  upon  as  an  unerring  evidence  of  domesticity. 
This  animal  may  be  said  to  have  been,  at  all  times,  in  the 
keeping  and  actual  possession  of  his  owner,  for  he  was  so  tame 
and  gentle,  there  was  no  trouble  in  driving  him  home  to  his 
accustomed  pasture — as  much  in  his  actual  possession  and 
keeping  as  a  domestic  breachy  animal  can  be  who  is  absent 
from  his  home  for  weeks  or  months.  Who  can  say,  when  this 
young  animal  should  have  matured  he  would  not  have  returned 
regularly  with  the  herd  to  their  proper  home?  But,  whether 
or  not,  it  can  not  be  denied,  under  the  evidence,  the  animal 
was  so  tame  and  gentle  as  to  render  it  no  longer  of  a  wild  na- 
ture. It  was  completely  tamed,  and,  therefore,  a  subject  of 
property. 

For  his  trespasses,  and  the  annoyances  inflicted  by  him 
upon  appellee  and  others,  the  courts  were  open  to  them  for 
redress,  and  for  all  injury  occasioned  by  him,  his  owner  could 
be  made  to  respond  in  damages.     The  owner  of  this  animal 
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was  at  great  expense  in  transporting  him  from  his  native 
wilds,  rearing  and  taming  him,  and  for  a  good  purpose — to 
produce  a  cross  with  the  domestic  animal,  which  might  prove 
of  great  public  benefit.  But  if  that  was  not  so,  still  the  animal 
was  valuable  for  food.  How  often  have  we  heard  the  old  hunters 
of  the  plains  extol  the  tongue  and  rump  of  the  buffalo  as  most 
luscious  and  nourishing  food!  And  it  is  in  proof,  the  meat 
of  the  animal  is  sold  at  high  prices  for  food  in  the  markets 
of  the  country.  That  this  animal  was  property,  can  there  be 
a  doubt?  Had  appellee  stolen  him,  would  he  not  be  indictable 
for  larceny? 

On  this  branch  of  the  case,  we  think  no  justification  was 
shown. 

Now  as  to  the  license.  It  is  not  at  all  probable  the  owner 
of  such  property  as  this,  costing  so  much  money  and  trouble 
to  get,  would  coolly  and  deliberately  give  to  a  party  the  privi- 
lege of  shooting  him,  or  killing  him  in  any  other  way;  nor 
did  this  appellant  do  so. 

It  appears,  in  May  or  June,  1874,  the  animal  had  been 
troublesome  to  appellee,  and  he  went  to  the  owner  to  make 
complaint.  He  found  appellant  at  his  barn,  and  appellee  told 
him  the  buffalo  was  at  his  house  bothering  him  a  good  deal^ 
and  that  he  must  keep  him  up  or  he  (appellee)  would  shoot 
him.  Appellant  was  just  preparing  to  go  away  on  horseback, 
and  said  to  appellee  if  he  would  get  a  bull  and  put  him  with 
nis  cows  the  buffalo  would  not  bother  him.  Appellee  replied, 
when  he  wanted  a  guardian  he  would  let  him  know,  and  again 
told  him  he  must  keep  the  buffalo  away  from  his  place  or  he 
would  shoot  him.  Appellant  replied,  "  then  go  and  shoot  him 
if  you  want  to." 

On  the  22d  of  September,  three  months  and  more  thereafter, 
the  bull  covering  one  of  appellee's  cows,  or  attempting  to  do  so, 
was  shot  and  killed,  no  effort  being  made  to  drive  the  bull 
from  the  cow.  Surely,  it  can  not  be  seriously  claimed  that 
this  heated  conversation,  in  May  preceding,  was  a  license  to 
appellee  to  do  this  deed  at  the  time  it  was  done.  Had  he  re- 
turned, after  this  conversation  in  May  or  June,  immediately 
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home  and  killed  the  bull,  he  might,  perhaps,  successfully  plead 
a  license.  But  they  were  evidently  words  of  passion  and 
pique  when  spoken,  and  certainly  not  with  the  expectation  the 
killing  would  be  done.  "  Then  go  and  shoot  him  if  you  want 
to,"  was  the  expression.  Not,  if  you  want  to  at  any  other 
time,  but  now,  coming  with  your  grievances,  shoot  him  if  you 
want  to.  We  are  greatly  impressed  with  the  conviction  there 
was  no  license  to  kill  the  animal  when  he  was  killed.  For  the 
injury  done  by  the  animal,  if  he  did  any,  for  the  annoyance  by 
his  untimely  visits,  ample  redress  could  be  obtained  in  the 
courts  of  the  country.  It  was  against  law  for  appellee  to  take 
the  remedy  in  his  own  hands — be  his  own  judge  of  the  extent 
of  the  wrong  and  of  the  proper  measure  of  redress. 

In  looking  over  the  testimony  in  this  record,  we  find  not  a 
particle  of  physical  injury  done  by  this  animal  to  appellee,  or 
to  any  of  his  family,  or  to  any  other  person,  and,  so  far  from 
the  animal  being  wild,  ferocious  and  dangerous,  the  fears  of  the 
witnesses  are  the  father  to  the  thought.  Mrs.  Gibson  drove 
the  animal  out  of  sight,  by  merely  flapping  her  apron  at  him. 

So  far  as  we  can  understand  this  record,  no  justification  or 
license  was  proved.  The  verdict  is  against  the  law  and  the 
evidence,  and  the  judgment  thereon  must  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Joseph  Arnold 

v. 
Henry   Stock. 

1.  Chattel  mortgage — when  mortgagee  must  take  possession.  The 
mortgagee  in  a  chattel  mortgage  is  not  required  to  take  possession  of  the 
mortgaged  property,  in  order  to  hold  it  against  creditors  and  subsequent 
purchasers  of  the  mortgagor,  until  the  expiration  of  the  days  of  grace  on 
the  note  which  the  mortgage  is  given  to  secure. 

2.  Where  the  last  day  of  grace  on  a  note,  secured  by  chattel  mortgage, 
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is  Saturday,  there  is  no  breach  of  the  condition  of  the  mortgage  requiring 
the  mortgagee  to  take  possession,  until  the  following  Monday. 

3.  Same — reasonable  time  allowed  mortgagee  to  take  possession  after  con- 
dition broken.  The  mortgagee  in  a  chattel  mortgage  is  entitled  to  a  reason- 
able time,  after  condition  broken,  within  which  to  take  possession  of  the 
mortgaged  property ;  and  what  is  such  reasonable  time  depends  upon  the 
situation  of  the  parties  and  the  circumstances  attending  the  particular  case. 

4.  Same — -purchaser  of  mortgagor  before  condition  broken.  A  purchaser 
of  personal  property  from  a  mortgagor  before  condition  broken,  takes  it 
subject  to  the  mortgage,  and  is  and  can  be  in  no  better  position  in  relation 
thereto  than  the  mortgagor  himself. 

5.  A  purchaser  from  a  mortgagor  before  the  maturity  of  the  mortgage 
debt,  occupies  the  same  relation  to  the  mortgagee  that  the  mortgagor  does, 
and  can  not  be  heard  to  dispute  the  right  of  the  mortgagee  to  possession  of 
the  property,  after  the  maturity  of  the  debt,  on  the  ground  of  laches  in  not 
reducing  it  to  possession  as  soon  as  the  indebtedness  matured. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  IN".  M.  Broadwell,  for  the  appellant. 
Messrs.  Hamilton  &  Rice,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  brought  an  action  of  replevin,  before  a  justice  of 
the  peace  of  Sangamon  county,  against  appellant,  to  recover  a 
mare.  A  trial  before  the  justice  resulted  in  a  judgment  in 
favor  of  defendant,  and  that  he  have  return  of  the  property. 
Plaintiff  removed  the  case  to  the  circuit  court  by  appeal,  where 
a  trial  was  had  on  an  agreed  state  of  facts,  by  the  court  with- 
out a  jury,  by  consent  of  parties.  The  trial  resulted  in  a  judg- 
ment in  favor  of  plaintiff,  and  defendant  appeals  to  this 
court. 

It  appears,  from  the  agreed  facts  in  the  case,  that  the  mare 
in  controversy  belonged  to  one  John  Prince,  and  that  he,  on 
the  21st  day  of  April,  1875,  gave  to  appellant  his  promissory 
note  for  $100,  loaned  money,  due  on  the,  1st  day  of  July  fol- 
lowing. He,  at  the  same  time  and  of  even  date,  executed  a 
mortgage  on  the  mare  to  secure  its  payment.  It  was  duly  ac- 
knowledged and  recorded  in  the  proper  office. 
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On  the  20th  day  of  June,  following,  Prince  sold  the  animal 
to  one  Myers,  for  $50,  and  he,  on  the  25th  of  the  same  month, 
sold  her  to  appellee  for  $70.  On  the  next  day  appellee  loaned 
her  to  Fisher,  who  used  her  until  appellant  took  her  into  pos- 
session on  the  6th  of  July.  Prince  fled  the  county  before  the 
note  became  due  and  it  has  not  been  paid.  On  the  3d  of 
July  appellant  went  to  Prince's  to  see  if  the  mare  and  other 
property  were  there,  but  finding  she  was  not,  he  continued  his 
search,  and  in  the  evening  of  that  day  found  her  in  Fisher's 
stable  in  the  city  of  Springfield.  The  4th  was  Sunday,  and 
Monday,  the  5th,  was  celebrated  as  the  4th  by  the  people  of 
the  city  .On  the  6th  appellant  demanded  the  mare  of  Fisher, 
under  his  mortgage,  and  Fisher  delivered  her  to  him,  and 
thereupon  appellee  sued  out  the  writ  of  replevin.  These  are 
the  agreed  facts  in  the  case. 

The  only  question  pressed  by  appellee  in  support  of  his 
judgment  is,  that  appellant  did  not  use  due  diligence  in  redu- 
cing the  mare  to  possession,  after  his  mortgage  matured.  On 
the  other  hand,  it  is  claimed  that,  inasmuch  as  the  maker  had 
three  days  of  grace  on  the  note,  which  did  not,  under  any 
view  of  the  law,  mature  until  the  last  portion  of  time  of  Sat- 
urday, had  the  4th  not  have  been  Sunday,  Prince  would 
have  had  all  of  that  day  as  one  of  the  days  of  grace  within 
which  to  have  paid  the  note.  In  this  view  appellant  is  cer- 
tainly correct,  as  the  statute  so  provides.  It  then  follows,  that 
the  note  not  being  due  until  midnight  between  the  3d  and  4th, 
appellant  had  no  right  to  take  possession  on  the  third,  nor  was 
he  required  to  do  so  on  Sunday,  it  not  being  a  business  day; 
nor  was  he  required  or  authorized  to  disturb  Fisher  by  demand- 
ing the  animal  on  that  day.  Hence  he  had  no  right  to  pro- 
ceed to  obtain  the  possession  of  the  mare  before  Monday,  the 
5th  of  the  month. 

Was  he,  then,  required  to  reduce  the  animal  to  possession 
on  that  day  or  lose  all  right  to  her?  It  has  been  repeatedly 
held,  that  a  person  purchasing  chattels  under  a  mortgage  duly 
acknowledged  and  recorded,  before  the  mortgage  matures,  takes 
it  subject  to  the  mortgage,  and  acquires  the  rights  only  of  the 
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mortgagor.  A  person  thus  purchasing  takes  with  notice, 
actual  or  constructive,  of  the  incumbrance,  and  subject  to  it. 
He  is  not  a  bona  fide  purchaser  without  notice.  He  acquires 
but  the  rights  of  the  mortgagor,  and  takes  his  place.  He  can 
claim  the  same  rights,  and  no  more,  than  the  mortgagor.  As 
the  mortgage  was  valid  and  binding  between  the  mortgagor 
and  mortgagee  until  the  mortgage  debt  is  paid,  the  purchaser 
before  the  maturity  of  the  debt  takes  the  property  subject  to 
the  same  conditions.  The  mortgagor  can  not  be  heard  to  say 
that  the  mortgagee  has  lost  any  right  because  he  was  not  dili- 
gent in  taking  the  property  into  possession,  nor  can  his  vendee 
who  purchases  before  the  debt  matures. 

Such  a  purchase  does  not  depend  on  the  same  rule  that 
governs  where  the  purchase  is  made  of  the  mortgagor  in  pos- 
session after  condition  broken.  As  the  property  vests  in  the 
mortgagee  on  the  maturity  of  the  mortgage,  the  possession  in 
the  vendor,  as  to  bona  fide  creditors  and  purchasers,  is  fraudu- 
lent per  se.  The  policy  of  the  law  in  so  holding,  is  to  pro 
tect  innocent  purchasers,  and  to  prevent  the  perpetration  of 
frauds.  A  purchaser,  after  condition  broken,  from  the  mort- 
gagor in  possession,  is  protected,  because  the  law  has  said  that 
his  so  holding  is  evidence  that  the  mortgage  is  paid,  and  if  it 
is  not,  it  is  a  fraud  per  se  on  bona  fide  purchasers  and  credi- 
tors. 

But  in  this  case  the  purchaser  took  the  property  with  notice 
that  there  was  a  valid  incumbrance  on  it,  and  he  took  it  sub- 
ject to  that  incumbrance;  and  taking  only  the  right  to  redeem, 
he  must  do  so  or  see  that  it  is  done  by  others.  Having  notice, 
or  being  chargeable  with  notice,  he  will  be  presumed  to  have 
intended  to  redeem,  and  to  have  fixed  the  price  he  paid  with  a 
view  to  a  redemption. 

In  the  case  of  Reed  v.  Eames,  19  111.  594,  it  was  said,  "  that 
when  the  parties  reside  in  the  same  town  or  county,  one  day 
after  default  would  be  a  reasonable  time  within  which  to  take 
possession  of  the  property  so  situated,  and  an  agent  should  be 
at  hand  for  such  purpose."  It  was  also  said  that  no  general 
rule  can  be  laid  down, for  the  government  of  all  cases.     But 
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what  is  a  reasonable  time  must  be  determined  by  the  situation 
of  the  parties  and  the  circumstances  attending  the  transaction. 
Here,  we  have  seen,  appellant  did  not  become  entitled  to  pos- 
session of  the  property  by  breach  of  condition  until  Monday, 
the  5th  of  July.  Under  the  rule  announced  in  the  case  of 
Reed  v.  Eames,  supra,  he  had  one  day  in  which  to  reduce  the 
property  to  possession.  Hence  he  proceeded  in  time,  and  he 
did  not  lose  his  right  to  the  property,  and  was  entitled,  on  the 
agreed  facts,  to  have  succeeded  in  the  court  below. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Matthew  Teekney 

v. 

The  People  oe  the  State  of  Illinois. 

1.  Practice — special  term  of  court.  It  is  not  necessary  that  the  order 
calling  a  special  term  of  court  should  be  set  out  in  the  record.  Unless  the 
contrary  expressly  appears,  the  presumption  of  law  is  in  favor  of  the  regu- 
larity of  the  term. 

2.  Criminal  law — several  counts  in  an  indictment.  Where  there  are 
several  counts  in  an  indictment,  a  portion  of  which  are  regularly  numbered 
by  having  numerals  prefixed  to  them,  and  others  have  the  same  numerals 
prefixed,  and  the  judgment  refers  to  the  counts  by  their  numbers,  it  is  to  be 
taken  as  referring  to  them  in  the  order  in  which  they  appear  in  the  record 
or  indictment,  without  reference  to  the  numerals  that  may  be  prefixed  to 
them. 

Writ  of  Error -to  the  Circuit  Court  of  Champaign  county; 
the  Hon.  J.  C.  Allen,  Judge,  presiding. 

Messrs.  Somers  &  Wright,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  against  the  plaintiff  in  error,  for 
selling  intoxicating  liquor  without  having  a  license  to  keep  a 
grocery. 
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The  defendant  was  convicted  and  fined  $20,  and  sentenced 
to  ten  days  imprisonment  in  the  county  jail  under  each  of  the 
twelve  counts  in  the  indictment. 

Various  objections  are  urged,  none  of  which  do  we  find  suf- 
ficient to  cause  a  reversal  of  the  judgment. 

We  find  no  error  in  the  instructions,  and  that  the  evidence 
was  sufficient  to  sustain  the  verdict. 

There  is  some  obscurity  in  the  language  used  in  the  4th,  5th 
and  6th  counts,  occasioned  by  the  words  "intoxicating"  and 
"  liquors,"  being  separated  by  other  words  thrown  in,  it  would 
seem,  parenthetically.  But  it  appears  with  reasonable  cer- 
tainty what  the  offense  charged  was — that  it  was  for  selling 
intoxicating  liquors  without  license,  in  violation  of  the  statute. 

It  is  unnecessary  that  the  order  calling  a  special  term  of  the 
circuit  court  should  be  set  out  in  the  record.  Unless  the  con- 
trary expressly  appears,  the  presumption  of  law  is  in  favor  of 
the  regularity  of  the  term.     Cook  v.  Renick,  19  111.  598. 

It  is  claimed  there  is  an  uncertainty  in  the  judgment,  owing 
to  the  irregular  mode  of  numbering  the  counts.  The  first  six 
counts  are  regularly  numbered  in  numerical  order.  The  last 
six  counts,  instead  of  being  numbered  continuously  on,  are 
numbered  in  the  same  manner  as  the  first  six,  making"  the 
highest  number  employed  that  of  6,  the  two  series  of  counts 
bearing  the  same  numbers.  The  numerals  which  happen  to 
have  been  placed  before  the  counts,  are  not  to  be  regarded,  but 
the  reference  to  the  numbers  of  the  counts  in  the  judgment 
are  to  be  taken  as  referring  to  the  counts  in  the  order  in  which 
they  appear  in  the  record  or  indictment. 

The  judgment  upon  each  count  is  clearly  several,  (Borsche- 
nioas  v.  The  People,  41  111.  236,)  and  does  not  come  within 
the  case  of  The  People  v.  Whitson,  74  111.  20. 

The  objection  that  no  greater  punishment  than  $100  fine 
and  30  days  imprisonment  can  be  inflicted  in  any  one  prose- 
cution, under  the  statute,  was  considered  and  disposed  of  ad- 
versely to  the  objection,  in  Kroer  v.  The  People,  78  111.  294. 
Although  that  case  arose  under  a  different  statute,  the  prion 
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ciple  of  the  decision  applies  "here,  and  it  meets  fully  the  argu- 
ment which  is  here  employed. 

The  record  sufficiently  shows  the  organization  of  the  court 
and  the  presence  of  the  judge  and  officers  of  the  court.  Yates 
v.  The  People,  38  111.  528.  " 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Samuel  W.  Harkis 

v. 

John  A.  Simmerman  et  al. 

Payment — when  agent  authorized  to  receive.  Where  an  agent  for  the  sale 
of  safes  sold  a  new  safe,  and  took  an  old  one  in  part  payment,  which  was 
reported  to  the  principal,  who  accepted  the  old  safe  and  sent  the  one  sold 
to  the  purchaser,  without  any  notice  to  him  that  the  agent  had  transcended 
his  authority,  it  was  held,  that  the  purchaser  had  a  right  to  suppose  that  the 
agent  was  authorized  to  receive  pay  for  the  safe  so  sold  by  him,  and  that 
payment  by  the  purchaser  to  such  agent  was  good  as  against  the  principal, 
if  made  without  any  notice  that  the  agent  was  not  authorized  to  receive  it. 

Appeal  from  the  Circuit  Court  of  DeWitt  county ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Moore  &  Warner,  for  the  appellant. 

Messrs.  Fuller  &  Graham,  for  the  appellees. 

Mr.  Justice  Scholeield  delivered  the  opinion  of  the  Court: 

The  suit  is  for  the  balance  due  for  a  safe  sold  and  delivered 
by  the  plaintiff  to  the  defendants.  Proof  is  made  of  payment 
to  one  Cochnower,  the  agent  of  plaintiff,  by  whom  the  sale 
was  effected,  and  the  only  question  is,  whether  this  payment 
is  good  as  against  the  plaintiff. 

Plaintiff  testifies  that  Cochnower  was  only  authorized  to 
take  orders  for  safes,  and  that  he  had  no  authority  to  receive 
payment. 
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The  general  rule  is,  that  a  person  dealing  with  an  agent  con- 
stituted for  a  special  purpose,  does  so  at  his  peril,  where  the 
agent  passes  the  precise  limits  of  his  power,  though,  if  he 
pursues  the  power  as  exhibited  to  the  public,  his  principal  is 
bound,  even  if  private  instructions  had  still  further  limited 
the  special  power.    2  Kent's  Corns.  8th  ed.  p.  806,  side  p.  621. 

In  the  case  before  us,  the  agent  received,  at  the  time  he  sold 
the  safe,  an  old  safe,  which  he  and  defendants  agreed  should 
go  in  payment  of  $50  on  the  safe  to  be  delivered  by  the  plain- 
tiff. Plaintiff  accepted  the  old  safe  at  this  estimate  and  sent 
the  new  safe,  and  gave  defendants  no  notice,  until  after  they 
had  paid  Cochnower,  that  he  had  no  authority  to  collect  the 
balance  due. 

We  think  this  transaction  was  a  recognition  of  a  right  in 
the  agent  to  receive  payment — a  holding  of  him  out  to  the 
public  as  authorized  to  collect,  as  well  as  to  sell.  If  he  was 
authorized  to  receive  old  safes  in  part  payment,  fixing  and 
agreeing  upon  their  value,  the  inference  would  be  that  he 
might  also  receive  money. 

Plaintiff  should,  at  once,  upon  the  receipt  of  the  old  safe, 
which  was  express  notice  to  him  that  his  agent  was  exceeding 
what  he  says  was  the  authority  confided  to  him,  have  notified 
the  defendants  that  the  agreement  was  beyond  his  authority, 
and  that  he  was  not  authorized  to  receive  payment.  By  the  ac- 
quiescing of  the  plaintiff  in  the  arrangement  the  agent  made, 
defendants  were  justified  in  assuming  that  the  agent  had  the 
power  to  collect,  as  he  represented  he  had,  and  not  being  other- 
wise informed  until  after  they  had  made  payment,  the  plain- 
tiff should  be  bound  by  the  payment. 

We  consider  it  of  no  special  significance  that  the  order  for 
the  safe,  and  agreement  of  price  to  be  paid,  were  in  writing  and 
not  verbal.  The  writing  was  delivered  to  the  agent,  and  there 
was  nothing  in  it  which  precluded  payment  to  be  made  to  an 
agent,  instead  of  the  plaintiff. 

The  judgment  is  affirmed. 

Judgment  affirmed 
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Benjamin  F.  Logan 

v. 

Musick  &,  Brown. 

1.  Contract — of  sale  of  grain  for  future  delivery  not  prohibited  by  statute. 
The  statute  does  not  prohibit  a  party  from  buying  or  selling  grain  for  future 
delivery,  nor  does  it  make  any  difference  as  to  the  legality  of  the  contract, 
whether  the  party  selling  for  future  delivery  has  the  grain  on  hand  at  the 
time  of  such  sale  or  not. 

2.  Optional  contract.  A  contract  for  the  sale  of  grain  for  future  de- 
livery, whilst  it  may  give  the  purchaser  an  option  to  select  a  day  within  a 
limited  time  on  which  he  will  receive  the  grain,  does  not  constitute  such  an 
option  to  buy  at  a  future  time  as  is  prohibited  by  the  statute. 

"Writ  of  Error  to  the  Circuit  Court  of  Logan  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Mr.  J.  H.  Eowell,  and  Messrs.  Beason  &  Blinn,  for  the 
plaintiff  in  error. 

Messrs.  Hoblit  &  Foley,  for  the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  action  was  brought  by  Musick  &  Brown  against  Benja- 
min F.  Logan,  to  recover  money  paid  by  them  to  cover  losses 
on  grain  purchased  on  the  board  of  trade  in  Chicago,  for  the 
defendant,  on  his  order. 

A  trial  was  had  before  a  jury,  which  resulted  in  a  verdict  in 
favor  of  the  plaintiffs  for  $2206.25.  The  court  overruled  a 
motion  for  a  new  trial  and  rendered  judgment  on  the  verdict. 

Several  errors  have  been  assigned  upon  the  record,  but  we 
understand  the  defendant  relies  upon  three  points  to  reverse 
the  judgment:  , 

1st.  That  the  plaintiffs  failed  to  sell  grain  as  agreed,  and 
on  account  of  the  failure  they  became  indebted  to  the  defendant 
in  a  larger  sum  than  they  advanced  for  him. 

2d.  The  judgment  is  too  large,  in  any  event,  in  the  sum  of 
$1162. 
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3d.  That  the  advances  sued  for  by  the  plaintiffs  were  made 
on  account  of  gaming  contracts  in  grain,  are  in  violation  of 
the  statute,  and  can  not  be  recovered. 

The  plaintiffs  were  engaged  in  the  commission  business  in 
Chicago;  they  purchased  for  the  defendant,  at  his  request, 
twenty  thousand  bushels  of  wheat  for  June  delivery,  and  ten 
thousand  for  July  delivery.  The  wheat  was  sold  at  a  loss  of 
about  $3406.25 ;  the  defendant  had  paid  as  a  margin  $1200. 
Thus  far  there  seems  to  be  but  little  dispute  in  relation  to  the 
facts;  but  on  the  24th  day  of  May,  1875,  the  defendant  went 
to  Chicago,  and  called  upon  Musick,  one  of  the  plaintiffs,,  and, 
as  he  testifies,  made  an  arrangement  to  have  him  that  morning 
sell  for  him  on  the  board  of  trade  the  twenty  thousand  bushels  of 
wheat  which  had  been  purchased  for  June,  and  also  "sell  short" 
twenty  thousand  bushels  more.  This  was  done  with  the  view, 
as  wheat  was  then  declining,  to  save  the  loss  on  the  wheat  pre- 
viously bought. 

The  two  went  together  to  the  board  of  trade.  The  defend- 
ant testifies  that  no  restrictions  were  placed  upon  the  plaintiff 
as  to  price,  but  he  was  to  sell  on  the  market.  The  result,  how- 
ever, was  the  sale  of  ten  thousand  bushels  only,  and  hence  the 
defendant  claims  a  large  loss  in  profits,  which  he  would  other- 
wise have  made  had  the  plaintiff  made  sale  of  forty  thousand 
bushels,  as  he  had  agreed. 

Musick,  however,  testifies  that  he  sold  ten  thousand  bushels 
at  97J-  a  short  time  after  he  arrived  at  the  board  of  trade,  and 
reported  the  sale  to  the  defendant,  who  then  instructed  him 
to  sell  no  more  at  less  than  98c,  and  on  this  account  no  more 
wheat  was  sold. 

Here  was  a  direct  conflict  in  the  evidence,  which  it  was  the 
province  of  the  jury  to  settle;  and  while  it  is  true  there  was 
some  evidence  tending  to  corroborate  the  defendant's  version 
of  the  transaction,  yet  there  was  no  such  clear  preponderance 
of  the  testimony  in  his  favor  on  this  point  as  to  authorize  an 
appellate  court  to  disturb  the  verdict  of  a  jury,  who  have  the 
witnesses  before  them,  and  have  many  facilities  for  determining 
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the  degree  of  credit  that  should  be  given  to  a  witness,  that  an 
appellate  court  does  not  possess. 

The  ten  thousand  bushels  of  wheat  purchased  for  July  de- 
livery, was  sold  at  a  loss  of  $1162.50.  This  item  formed  a  part 
of  the  plaintiffs'  judgment,  and  it  is  urged  that  no  recovery 
can  be  had  for  this  loss,  for  the  reason  the  plaintiffs  sold  the 
wheat  wrongfully  on  a  rising  market,  when  the  purchase  was 
fully  protected  by  an  ample  margin. 

This  lot  of  wheat  was  purchased  by  the  plaintiffs  by  the 
order  of  the  defendant,  sent  to  them  through  the  firm  of  Boy- 
den  &  Barrett.  The  position  taken  by  the  defendant  is,  that 
Boyden  &  Barrett  put  up  a  margin  of  $1800  for  him  on  this 
purchase;  but  the  only  evidence  bearing  upon  this  question,  is 
that  of  Mark  W.  Barrett;  he  says  his  firm  purchased,  through 
the  plaintiffs,  twenty  thousand  bushels  of  wheat  for  July — ten 
thousand  for  themselves,  and  ten  thousand  for  the  defendant.  He 
also  says,  that  $1800  was  put  up  by  the  firm  on  the  purchase,  but 
what  portion,  if  any,  was  put  up  for  the  defendant  does  not  ap- 
pear. While  the  evidence  of  this  witness  is  difficult  to  under- 
stand, and  the  precise  nature  of  the  arrangement  between  him 
and  the  defendant  is  left  in  doubt,  from  his  testimony,  yet  we 
can  not  infer,  from  anything  he  testified,  that  the  plaintiffs  ever 
gave  the  defendant  any  credit  for  money  in  this  transaction,  or 
that  they  were  ever  directed  or  requested  to  do  so,  or  that  they 
ever  had  any  knowledge  that  the  funds  paid  them  by  this  firm 
were  to  be  used  as  margins  for  the  defendant  on  any  wheat 
purchased  for  him. 

The  defendant,  when  on  the  stand  as  a  witness,  did  not  pre- 
tend that  he  had  put  up  any  margin  except  the  $1200,  with 
which  he  was  credited  on  general  account. 

The  plaintiffs  testified,  they  had  only  received  $1200.  So 
far  as  the  evidence  of  the  plaintiffs  and  defendant  is  concerned, 
there  is  no  substantial  difference  on  this  point.  Neither  seems 
to  claim  or  pretend  that  any  advances  had  been  made  by  Logan 
as  a  margin  on  purchases,  except  the  $1200. 

If  it  be  true,  as  now  insisted,  that  $1800  had  been  paid  for 
Logan  to  the  plaintiffs  to  protect  the  purchase  of  the  July 
27— 81st  III. 
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wheat,  it  seems  strange  that  he  could  not,  in  his  evidence,  give 
the  jury  some  account  of  it. 

In  view  of  all  the  evidence,  we  are  not  prepared  to  say  the 
jury  erred  in  the  amount  of  the  verdict. 

It  is,  however,  claimed  by  the  defendant  that  the  contracts 
for  the  purchase  of  the  wheat  were  void  under  the  statute,  as 
gambling  contracts,  and  for  that  reason  the  judgment  can  not 
be  sustained. 

The  statute  declares  that  whoever  contracts  to  have  or  give 
to  himself  or  another  the  option  to  sell  or  to  buy  at  a  future 
time,  any  grain,  etc.,  shall  be  fined  in  a  certain  sum,  or  con- 
fined in  the  county  jail,  etc.;  and*  all  contracts  made  in  viola- 
tion of  this  section  shall  be  considered  gambling  contracts,  and 
shall  be  void.     Kevised  Statutes  of  1874,  372,  sec.  130. 

In  order  to  determine  whether  the  contracts  in  question  fall 
within  the  statute,  a  brief  reference  to  the  evidence  bearing 
upon  this  point  is  necessary. 

The  defendant,  ia  answer  to  certain  questions,  stated,  "Tell 
the  jury  what  you  contracted  with  them  to  buy  for  you? 

No.  2  spring  wheat. 

Did  you,  in  any  of  your  letters  or  dispatches,  instruct  them 
to  buy  the  privilege  of  purchasing  in  the  future? 

No,  sir;  I  instructed  them  to  buy  No.  2  spring  wheat. 

Did  you,  in  any  of  your  letters  or  telegrams,  or  in  any  in- 
structions to  Musick  &  Brown,  instruct  them  to  purchase  for 
you  the  right  to  purchase  in  the  future? 

No,  sir;  it  was  No.  2  spring  wheat. 

They  purchased  40,000  bushels  of  No.  2  spring  wheat  for  you? 

30,000. 

You  instructed  this  purchase  to  be  made? 

Yes,  sir. 

You  contracted  for  No.  2  spring  wheat? 

Yes,  sir." 

Mr.  Musick,  one  of  the  plaintiffs  who  purchased  the  grain, 
stated  that  the  orders  given  were,  not  to  buy  options,  but  grain, 
and  if  the  grain  had  been  called  for  by  the  defendant  it  would 
have  been  forthcoming. 
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It  is  clear  from  tins  proof  that  the  parties  were  not  dealing 
in  options,  but  that  the  plaintiffs  were  instructed  to  buy  for 
the  defendant  a  certain  quantity  of  grain  for  future  delivery, 
and  actually  bought  it.  Under  the  contracts  made,  Logan  did 
not  have  the  option  to  buy,  but  he  actually  purchased,  and  if 
he  failed  to  take  the  grain  at  the  time  he  was  to  receive  it,  he 
would  be  bound  to  respond  in  damages.  So  with  the  parties 
of  whom  the  grain  was  bought;  they  did  not  have  an  option 
to  sell,  but  actually  sold  the  grain,  and  were  bound  to  deliver 
it  at  the  time  specified,  or,  on  failure,  would  be  liable  in 
damages. 

The  statute  does  not  prohibit  a  party  from  selling  or  buying 
grain  for  future  delivery;  such  was  not  the  purpose  of  the 
statute;  nor  can  it  make  any  difference  as  to  the  legality  of 
the  contract,  whether  the  party  who  sells  for  future  delivery,  at 
the  time  the  salens  made  has  on  hand  the  grain;  a  party  n>ay 
sell  to  day  a  certain  quantity  of  grain  for  delivery  in  a  week 
or  a  month  hence,  and  then  go  upon  the  market  and  buy  the 
grain  to  fill  the  contract.  It  is  true,  the  defendant  had  the 
option,  under  the  contract,  to  select  a  day  within  a  limited 
time  on  which  he  would  receive  the  grain;  but  such  an  option 
does  not  fall  within  the  statute,  for  the  reason  that  it  does  not 
render  the  sale  optional. 

We  are,  therefore,  satisfied  that  the  contracts  did  not  fall 
within  the  statute,  and  we  perceive  no  reason  why  they  should 
not  be  enforced. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Mary  E.  Harris 
v. 

-   Frederick  Evans  et  al. 

1.  Execution — levy  on  personal  property  of  sufficient  value  is  a  satisfac- 
tion. The  levy  of  an  execution  upon  personal  property  subject  to  the  exe- 
cution, of  value  sufficient  to  satisfy  the  same,  is,  of  itself,  a  satisfaction  of 
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the  execution,  and  no  other  levy  can  lawfully  be  made  until  the  property 
levied  upon  has  been  sold  in  the  regular  course  prescribed,  and  fails  to  pay 
the  debt. 

2.  Same — irregular  mode  of  sale,  after  levy  on  personal  property,  satisfies 
the  judgment.  If,  after  a  levy  of  any  execution  upon  personal  property,  the 
officer  wastes  the  property  or  experiments  with  modes  of  sale  not  recognized 
by  the  law,  the  debt  is  discharged,  and  the  remedy  is  against  the  officer,  un- 
less the  plaintiff  is  a  party  to  the  irregular  proceeding,  in  which  case  his 
remedy  is  gone  and  the  judgment  is  satisfied. 

3.  Levy  upon  personalty — whether  sufficient.  Under  the  circumstances  in 
this  case,  which  are  set  forth  in  the  opinion,  it  was  held  the  levy  upon  wheat 
in  the  shock  was  sufficient,  although  the  officer  did  not  take  manual  posses- 
sion of  the  property. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the 
Hon.  Horatio  M.  Yandeveer,  Judge,  presiding. 

Messrs.  Rice  &  Miller,  and  Mr.  G.  W.  Paisley,  for  the 
appellant. 

Mr.  Edward  Lane,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

At  the  November  term,  1873,  appellant  recovered  a  judg- 
ment against  John  P.  Evans,  Frederick  Evans,  and  Josiah 
Whitten,  in  the  circuit  court  of  Montgomery  county,  for  the 
sum  of  $826.65,  upon  a  promissory  note  made  jointly  by  them. 
The  note  was  given  for  a  liability  of  John  P.  Evans,  and  the 
others  signed  the  note  merely  as  an  accommodation  to  John 
P.  Evans,  and  this  was  known  to  appellant. 

On  the  30th  of  June,  1874,  appellant  sued  out  an  execution 
upon  this  judgment,  and  placed  the  same  in  the  hands  of  the 
sheriff  of  that  county  to  execute.  On  the  6th  day  of  July, 
1874,  the  execution  was  levied  upon  a  quantity  of  personal 
property  owned  by  John  P.  Evans,  a  part  of  which  consisted 
of  wheat  standing  in  shock  in  the  field.  All  the  above  prop- 
erty, except  the  wheat,  was  regularly  sold  by  the  sheriff,  and 
from  that  part  of  the  property  he  realized  $325,  leaving  $501.65 
unsatisfied. 

After  the  levy,  the  sheriff,  at  the  request  of  appellant,  put 
the  shocks  of  wheat  in  charge  of  John  P.  Evans,  to  thresh  and 
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sell  the  same,  and  pay  the  net  proceeds  to  the  sheriff  upon  this 
execution.  Under  this  arrangement,  John  P.  Evans  caused 
the  wheat  to  be  threshed  and  marketed.  There  were  sold  820 
bushels,  at  ninety  cents  per  bushel,  making  $738,  and  the  cost 
of  threshing  and  marketing  was  $102,  leaving  net  proceeds  of 
the  wheat  $636,  sufficient  to  satisfy  the  execution  and  leave  a 
surplus.  Of  this  amount  John  P.  Evans  paid  over  to  the 
sheriff  $175,  and  converted  the  residue  to  his  own  use,  leaving 
of  the  judgment  debt  unpaid  the  sum  of  $326.65. 

In  this  condition  of  affairs,  on  the  4th  of  September  the 
sheriff  levied,  by  virtue  of  this  execution,  upon  a  tract  of  land 
as  the  property  of  Frederick  Evans.  Thereupon,  Frederick 
Evans  and  Josiah  Whitten,  upon  notice,  moved  the  court  to 
vacate  the  levy  upon  the  land  and  to  quash  the  execution,  and 
upon  hearing  of  the  motion  the  court  adjudged  that  the  levy 
upon  the  land  be^  vacated.  From  this  judgment  the  plaintiff 
below  appeals  to  this  court. 

The  levy  of  an  execution  upon  personal  property  subject  to 
the  execution,  of  value  sufficient  to  satisfy  the  same,  is,  of 
itself,  a  satisfaction  of  the  execution.  No  other  levy  could 
lawfully  be  made  by  virtue  of  that  execution,  until  the  prop- 
erty levied  upon  had  been  sold  in  the  regular  course  prescribed, 
and  had  failed  to  pay  the  debt.  In  such  case  the  execution 
would  thereby  be  revived,  and  another  levy  might  be  made. 
If,  however,  instead  of  pursuing  the  regular  mode  of  sale 
prescribed,  the  officer  wastes  the  property,  or  experiments  with 
modes  of  sale  not  recognized  by  the  law,  the  debt  is  discharged 
and  the  remedy  is  against  the  officer.  If  the  plaintiff  is  a 
party  to  the  irregular  proceeding,  his  remedy  is  gone  and  the 
judgment  is  satisfied. 

It  is  contended,  however,  that  in  this  case  there  was  no  suf- 
ficient levy  made  upon  the  wheat. 

The  sheriff  indorsed  upon  the  process,  under  date  of  July  6, 
1874,  that,  by  virtue  thereof,  he  had  levied  upon  one  gray 
mare,  (and  six  other  horses  and  colts,  describing  them,)  upon 
certain  horned  cattle  (describing  them),  and  about  seventy 
acres  of  wheat,  in  the  shock,  on  the  farm  of  John  P.  Evans,  all 
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taken  as  the  property  of  John  P.  Evans.  The  proof  shows 
that  he  afterwards  sold,  at  sheriff's  sale,  all  of  this  personal 
property  (enumerated),  except  the  wheat  in  the  shock.  The 
proof  shows,  that  about  the  4th  of  July  the  sheriff  visited  the 
farm  of  John  P.  Evans  and  inspected  this  property,  but,  not 
finding  Evans,  he  indorsed  no  levy  at  that  time,  and  that  two 
days  after,  the  sheriff  met  John  P.  Evans  at  the  county  seat, 
and  John  P.  Evans  gave  to  the  sheriff,  for  the  purpose  of  hav- 
ing him  levy  thereon,  a  list  of  this  personal  property,  and  the 
sheriff,  then  and  there,  indorsed  on  the  execution,  with  the 
consent  of  John  P.  Evans,  the  levy  mentioned.  While  the 
sheriff  never  took  manual  possession  of  the  wheat  indorsed  as 
levied  upon,  still  he  had,  in  fact,  the  control  of  it.  This  was 
recognized  by  the  attorney  of  plaintiff,  who  told  the  sheriff 
that  "he  might  allow  the  defendant  John  P.  Evans  to  thresh 
and  market  the  wheat."  His  control  of  the  wheat  was  recog- 
nized by  John  P.  Evans,  for  the  proof  shows  that  the  sheriff 
"  gave  the  wh^at  in  charge  of  John  P.  Evans." 

After  this,  the  possession  of  John  P.  Evans  (as  between  him 
and  the  sheriff  and  the  parties)  was  the  possession  of  the 
sheriff. 

The  conduct  and  relations  of  the  parties  were  such  that  they 
can  not  successfully  claim  any  advantage  of  the  fact  that  the 
sheriff  did  not  take  manual  possession. 

The  judgment  of  the  circuit  court  appears,  upon  the  record, 
to  be  right,  and  is,  therefore,  affirmed. 

Judgment  affirmed. 


The  Keokuk  Northern  Line  Packet  Company 

v. 
The  City  of  Quincy. 

1.  Wharfage — companies  not  named  in  city  ordinance  fixing  rates,  not 
bound  to  pay.  Where  a  city  ordinance  fixes  Hie  fates  of  wharfage  to  be  paid 
by  the  boats  of  certain  packet  companies  named  in  the  ordinance,  for  each 
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landing,  and  also  for  all  tow  boats  and  transient  boats,  a  packet  company  not 
named  in  the  ordinance  can  not  be  compelled  to  pay  any  rates  or  charges 
for  landing  at  the  wharf  of  said  city. 

2.  Same — successor  of  companies  named  in  ordinance  not  liable  for  rates 
fixed.  Where  a  city  ordinance  fixes  rates  of  wharfage  to  be  paid  by  certain 
packet  companies  for  landing  at  the  wharf  of  said  city,  but  does  not,  in 
terms,  apply  to  the  successors  of  such  companies,  a  new  company,  even  if  it 
is  the  successor  of  the  companies  named,  will  not  be  liable  under  the  ordi- 
nance for  the  rates  fixed. 

Appeal  from  the  Circuit  Court  of  Adams  county ;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

Mr.  James  H.  Davidson,  and  Mr.  John  H.  Williams,  for 
the  appellant. 

Mr.  O.  P.  Bonney,  and  Messrs.  "Wheat  &  Maecy,.  for  the 
appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

Elaborate  arguments  have  been  made  on  the  validity  of  an 
ordinance  of  the  city  of  Quincy,  that  establishes  a  schedule  of 
charges  for  landing  at  the  public  wharf  of  the  city  of  "  all  boats 
and  water  crafts  therein  mentioned."  But  it  will  not  be  neces- 
sary to  discuss  that  question  in  the  present  case.  One  objec- 
tion insisted  upon  goes  to  the  foundation  of  the  action,  and  is 
fatal  to  the  present  judgment,  no  matter  what  construction 
might  be  given  to  the  ordinance. 

The  rates  of  charges  for  landing  at  the  city  wharf  are  spe- 
cifically for  the  landing  of  each  packet  boat  belonging  to  certain 
packet  companies  named  in  the  ordinance,  and  there  is  also  a 
provision,  all  persons  plying  "  tow  boats,"  and  all  persons  land- 
ing "transient  boats  or  water  crafts"  shall  be  required  to  pay 
certain  charges,  according  to  the  tonnage  of  the  vessels. 

The  defendant  company  was  running  a  regular  line  of  packet 
boats,  but  was  not  one  of  the  companies  named  in  the  ordi- 
nance which  were  required  to  pay  the  rates  fixed  for  the  privi- 
lege of  landing  at  the  city  wharf,  nor  does  its  boats  come 
within  the  definition  of  tow  boats  or  transient  boats,  which  are 
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to  be  charged  rates  in  proportion  to  their  tonnage.  The  ordi- 
nance does  not,  by  its  terms,  apply  to  all  packet  boats,  but  only 
to  boats  of  certain  companies  named,  and  to  tow  boats  and 
transient  vessels.  An  attempt  was  made  on  the  trial. to  prove 
defendant  was  the  successor  of  the  companies  named  in  the 
ordinance,  but  the  proof  is  by  no  means  satisfactory  to  estab- 
lish that  fact.  Conceding  the  fact,  however,  we  are  not  in- 
clined to  hold  it  would  subject  defendant  to  the  payment  of 
the  wharfage  rates  established.  The  defendant  company  is  a 
new  organization,  and  the  rates  fixed  are  not  chargeable  to  it 
by  any  express  provision  of  the  ordinance.  It  is  not  shown 
that  all  of  the  boats  belonging  to  defendant,  and  for  which 
rates  have  been  exacted,  belonged  to  the  original  companies 
named  in  the  ordinance.  Nor  does  the  ordinance  assume  to 
make  the  successor  of  the  former  companies  liable  for  the  rates 
charged  against  their  boats.  There  is,  therefore,  absolutely 
nothing  in  the  ordinance  that  makes  it  obligatory  on  defend- 
ant to  pay  any  rates  or  charges  for  landing  at  the  city  wharf, 
and  as  this  view  is  conclusive  of  the  whole  case,  we  will  not 
now  discuss  other  questions  raised  upon  the  record. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  Alsop 
v. 
Mary  L.  Eckles  et  al. 

Chancery — securing  a  grantor  in  the  possession  of  land  until  his  deed  takes 
effect.  Upon  a  bill  to  enjoin  the  defendant  from  taking  possession  of  land 
under  a  deed  executed  by  direction  of  the  equitable  owner  of  the  land,  on  the 
ground  that  it  was  never  delivered,  and  to  set  the  same  aside  as  a  cloud  upon 
complainant's  title,  and  for  general  relief,  if  it  appears  that  the  deed  was  de- 
livered to  take  effect  upon  the  death  of  the  complainant,  and  that  he  was 
to  retain  possession  of  the  land  during  his  lifetime,  the  bill  should  not  be 
dismissed,  but  the  complainant  should  be  protected  in  the  possession  of  the 
land  during  his  lifetime,  and  the  defendant  enjoined  from  ousting  him  or 
disturbing  him  in  the  possession. 
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Writ  of  Error  to  the  Circuit  Court  of  Effingham  county; 
the  Hon.  Hiram  B.  Decius,  Judge,  presiding. 

Messrs.  Thornton  &  Mottlton,  for  the  plaintiff  in  error. 

Mr.  S.  F.  Gilmore,  and  Mr.  A.  J.  Gallagher,  for  the  de- 
fendants in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  plaintiff  in  error,  John  Alsop,  prior  to  1871,  to  subserve 
purposes  of  his  own,  had  placed  the  legal  title  to  a  tract  of 
land  which  he  had  purchased  and  paid  for,  in  his  son,  William 
Alsop.  John  Alsop  built  a  house  on  the  land,  and  lived  on 
it.  On  the  28th  of  October,  1871,  he  caused  William  Alsop 
to  make  a  deed  for  the  land  to  his  married  daughter,  Mary 
Eckles,  who,  with  her  husband,  George  Eckles,  was  at  the  time 
living  in  the  same  house  on  this  land  with  complainant.  Com- 
plainant was  then  sick,  and  did  not  expect  to  recover,  and  he 
alleges  in  his  bill  of  complaint  that,  desiring  to  arrange  his 
worldly  affairs,  he  caused  his  son  William  to  make  a  deed  to 
his  daughter,  Mary  Eckles;  that  he  informed  Mary  that  he 
should  retain  possession  of  the  deed  and  premises  so  long  as 
he  lived,  and  use  and  control  the  same.  He  alleges  he  never 
delivered  the  deed  to  Mary,  and  that  William  Alsop  never  de- 
livered it  to  her.  According  to  complainant's  version  of  the 
transaction,  the  deed,  after  being  executed  by  William  Alsop 
to  Mary  Eckles,  was  placed  by  William  in  complainant's  pos- 
session, who  placed  the  deed  with  another  deed  in  a  leathern 
wallet,  and  then  handed  the  wallet,  with  the  deed  therein,  to 
Mary  Eckles,  directing  her  to  place  the  same  in  complainant's 
private  drawer  in  his  bureau;  that  she  did  as  directed,  locked 
the  drawer  and  handed  the  key  to  complainant.  The  deed  had 
not  been  recorded.  No  money  consideration  was  paid  by 
Mary  Eckles.  Before  the  execution  of  the  deed,  George 
Eckles  paid  complainant  rent  for  the  premises,  and  it  is  alleged 
since  its  execution  George  and  Mary  recognized  complainant 
as  their  landlord. 
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The  prayer  of  the  bill  was  for  an  injunction  to  restrain  de- 
fendants from  taking  possession  of  the  premises;  that  this 
deed  be  canceled  as  a  cloud  upon  complainant's  title,  and  for 
general  relief. 

There  were  answers  put  in,  and  testimony  heard,  and  a  de- 
cree passed  dismissing  the  bill.  The  complainant  prosecutes 
this  writ  of  error. 

The  only  question  in  the  case  is,  was  there  a  delivery  of  this 
deed,  so  executed  by  William  Alsop  to  Mary  Eckles,  as  to 
vest  in  her  the  legal  title  to  the  land? 

On  the  second  of  December,  1872,  Mary  Eckles  died,  leav- 
ing an  infant  daughter,  who,  with  her  guardian,  is  made  de- 
fendant to  the  bill,  together  with  George  Eckles  and  one 
Kreigh,  claiming  to  be  tenant  in  possession  of  the  land. 

The  scope  of  the  bill  is,  to  vest  the  legal  title  in  complain- 
ant, so  as  to  prevent  the  same  passing  to  George  Eckles,  which 
it  would  do  on  the  death  of  the  child,  he  surviving. 

The  testimony  in  regard  to  the  delivery  is  somewhat  con- 
fused and  conflicting.  It  seems  William  Alsop  held  the  legal 
title  for  his  father,  to  other  lands  beside  the  tract  in  question, 
and  when  his  father  was  sick,  he  requested  William  to  make 
deeds  to  his  children,  Mary  Eckles  and  a  daughter,  Sarah  Ten- 
nery.  This  was  done,  and  the  father  put  them  in  his  pocket- 
book,  saying,  "  Mary,  put  these  deeds  away,  in  the  bureau.  If 
I  die,  they  secure  the  land  to  you  and  Sarah.  If  I  live,  they 
are  mine,  to  do  with  as  I  am  a  mind  to."  This  is  William 
Alsop's  version  of  the  transaction. 

The  complainant  testified  that  he  had  offered  to  make  a  war-' 
ranty  deed  to  the  child,  at  complainant's  death,  if  Eckles 
would  make  a  quit-claim  deed  to  convey  all  his  supposed 
interest  in  the  premises;  that  he  did  not  want  to  turn  his  back 
on  the  child — the  land  belonged  to  its  mother.  It  was  in  a 
proposition  he  made  for  a  settlement,  that,  in  case  the  child 
died,  the  land  was  to  revert  to  complainant's  heirs.  He  said, 
once,  while  in  the  house,  that  the  bond  Eckles  proposed  to 
give  him  would  be  of  no  account;  that  the  land  belonged  to 
the  child,  and  it  could  come  on  the  land  for  the  rent,  and  there 
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would  be  trouble  in  the  family.  He  also  testified  that  the 
deeds  were  never  out  of  his  possession.  The  deeds,  after  Mary 
Eckles'  death,  were  found  in  the  bureau  drawer. 

The  testimony  of  Thomas  Alsop,  Samuel  Alsop  and  Catha- 
rine Alsop,  children  of  complainant,  and  interested  in  having 
the  title  decreed  out  of  the  infant  child  of  their  sister,  gives 
color  to  the  idea  that  plaintiff  in  error  wishes  to  establish,  ex- 
cept, perhaps,  the  testimony  of  Samuel  Alsop.  He  relates 
conversations  had  with  Mary  Eckles  after  the  deed  was  made, 
and  at  a  time  when  complainant  was  desirous  of  making  a 
will,  and  did  make  one,  devising  the  land  as  he  had,  through 
AYilliam,  conveyed  it,  to  Mary  Eckles  and  Sarah  Tennery. 

Catharine  Alsop  says,  in  August,  after  the  deeds  were  made, 
she  heard  her  father  say  to  Mary  he  was  going  to  make  his 
will,  and  she  said,  if  he  did  not  fix  it  as  she  wanted  it,  she 
didn't  want  it  at  all;  heard  her  father  ask  Mary  if  she  was 
willing  to  make  him  a  deed  for  the  place;  she  replied  she  was. 
The  squire  said  the  deed  must  be  made  from  Mary  to  her 
father. 

The  testimony  of  the  justice  of  the  peace  who  was  present 
when  the  deeds  were  prepared,  and  who  took  the  acknowledg- 
ment, is  so  clear  and  natural,  that  we  are  inclined  to  place 
great  reliance  upon  it.  He  says  he  went  to  complainant's 
about  11  or  12  o'clock  at  night,  to  take  acknowledgment 
of  deeds,  and  took  two  blanks ;  that  Alsop  wanted  to  fix  up 
his  business;  wanted  a  deed  made  to  Mary  and  her  heirs, 
of  85  acres  of  land,  and  one  to  Sarah  Tennery  and  her  heirs, 
of  40  acres,  saying  he  would  make  up  the  balance  to  her 
in  money.  The  land  was  in  William's  name.  William  went 
with  witness  into  the  kitchen,  where  he  wrote  a  few  words,  and 
William  wrote.  When  the  deed  was  made,  it  was  taken  to 
the  old  gentleman.  William  sat  on  the  bed  where  his  father 
was  lying,  and  read  it  to  him,  who  said  it  was  all  right.  Wil- 
liam then  signed  it,  and  then  another  deed  was  made  to  Sarah 
Tennery;  acknowledgment  to  both  taken.  The  magistrate 
then  asked  what  should  be  done  with  the  deeds.  William 
said,  give  them  to  Mary,  which  was  done  by  handing  them  to 
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her  across  the  table.  She  took  them  and  laid  them  down  on 
the  table.  He  was  then  told  to  take  Mary's  note,  at  five  years, 
for  two  hundred  dollars,  but  that  was  waived.  Mary  paid  one 
dollar,  which  she  got  out  of  the  leathern  wallet  in  which  the 
deeds  were  placed  after  they  were  executed.  He  further  said, 
William  picked  up  the  deeds  and  asked  his  father  what  he 
should  do  with  them,  who  replied,  give  them  to  Mary.  She 
took  the  deeds,  but  witness  did  not  know  where  she  put  them. 
Her  father  said  he  reserved  the  right  to  hold  possession  of  the 
place  during  his  lifetime.  To  this,  Mary  replied,  she  wanted 
it  no  other  way,  and  wrould  have  it  no  other  way. 

There  is  much  other  testimony  on  the  part  of  the  defend- 
ants, going  to  show  the  land  was  Mary's,  by  admissions  and 
repeated  declarations  to  that  effect,  by  plaintiff  in  error.  But 
the  testimony  on  neither  side  is  very  clear  or  satisfactory,  but 
enough  is  shown  to  satisfy  us,  if  there  was  not  an  absolute  de- 
livery of  this  deed  to  Mary,  there  is  enough  shown  that  it  wTas 
either  absolute  or  to  take  effect  on  the  death  of  complainant- 
Conceding  the  latter  conclusion  to  be  the  correct  one,  then 
complainant  should  be  protected  in  the  peaceable  possession 
of  the  land  during  his  lifetime.  This  is  the  extent  of  his 
rightful  claim. 

The  court,  therefore,  erred  in  dismissing  the  bill,  for,  under 
the  prayer  of  general  relief,  which  is  consonant  to  the  scope 
of  the  bill,  such  possession  should  have  been  decreed  to  him, 
and  the  defendants  enjoined  from  ousting  him  or  disturbing 
him  in  the  possession. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Decree  reversed. 

Mr.  Justice  Scholfield,  having  been  of  counsel  in  the  con- 
troversy involved  in  this  case,  prior  to  his  election,  took  no 
part  in  the  decision. 


1876.]       Arbuckle  v.  Illinois  Midland  Ry.  Co.  et  al.      429 
Opinion  of  the  Court. 


Samuel  E.  Arbuckle 

v. 

The  Illinois  Midland  Railway  Co.  et  al. 

1.  Lien — on  railroad  property  for  labor  and  material  furnished.  Under 
the  act  of  1861  relating  to  liens  on  railroads,  no  one  is  entitled  to  a  lien  un- 
less his  contract  was  directly  with  the  railroad  company,  and  he  commences 
proceedings  to  enforce  it  within  three  month  after  an  action  accrues  to 
him. 

2.  Same— under  act  of  April  3,  1872.  The  act  of  April  3,  1872,  (Session 
Laws,  279),  which  gives  sub-contractors  a  lien  upon  railroads  for  labor  and 
materials  furnished,  relates  only  to  labor  and  materials  furnished  after  its 
passage,  and  gives  no  right  to  a  lien  for  labor  and  materials  furnished  before 
its  passage. 

3.  Remedy — against  consolidated  railroad  company — whether  at  law  or 
in  equity.  Where  a  consolidated  company  becomes,  by  virtue  of  the  con. 
solidation,  liable  for  the  debts  of  the  companies  composing  it,  the  credi 
tor's  remedy  is  complete  and  adequate  at  law,  and  a  court  of  equity  will 
not  assume  jurisdiction  to  enforce  it. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Trogdon  &  Capps,  for  the  appellant. 

Messrs.  Bishop  &  McKinlat,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellant  filed  his  bill  to  enforce  a  lien  on  road  and  prop- 
erty of  the  Illinois  Midland  Railway  Company,  and  made  that 
corporation,  Charles  C.  McKinley,  and  Robert  Q.  Hervey,  de- 
fendants. 

The  bill  alleges,  that  in  May,  1870,  complainant  commenced 
to  furnish  materials  and  perform  labor  in  constructing  bridges 
and  cattle  guards  on  the  Paris  and  Decatur  railroad,  in  Edgar 
county,  which  materials  were  worth  $2943.64,  at  the  contract 
price;  that  the  contract  for  such  material  was  made  with 
Charles  C.  McKinley,  and  that  the  engineer  of  that  road  was 
to  estimate  the  work  when  completed,  and  complainant  was  to 
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be  paid,  on  the  15th  of  each  month,  on  approximate  estimates; 
that  complainant  completed  the  bridges  and  cattle  guards  pur- 
suant to  the  contract,  on  the  10th  day  of  November,  1870; 
that  he  received  on  the  contract,  from  McKinley,  $1700  before 
it  was  completed,  but  has  received  no  other  or  further  pay- 
ments on  the  same;  and  by  the  estimates  there  was  still  due 
him  $1243.64;  that  the  balance  was  to  be  paid  in  ten  days 
after  the  work  was  completed,  but  it  had  never  been  paid. 

The  bill  alleges  that  the  railroad  had  full  knowledge  of  the 
construction,  of  the  work,  and  accepted  the  same  and  used  it, 
knowing  the  work  was  not  paid  for  by  McKinley  or  otherwise; 
that  complainant  caused  notice  of  the  contract  with  McKinley 
to  be  served  on  the  Paris  and  Decatur  Railway  Company,  in 
writing,  showing  the  amount  to  which  the  work  came,  with 
credits,  and  the  amount  due  and  unpaid,  and  that  he  claimed  a 
lien  on  the  road. 

The  bill  further  alleges,  that  the  Paris  and  Decatur  Railway 
Company  has  been  consolidated  with  other  railroad  companies, 
and  these  consolidated  companies  are  known  by  the  name  of 
the  "  Illinois  Midland  Railway  Company;"  and  that  this  con- 
solidated company  had  notice  of  complainant's  claim  upon  the 
Paris  and  Decatur  Railway  Company  for  such  labor  and  ma- 
terials, and  accepted  and  used  the  bridges  and  cattle  guards  so 
constructed;  that  Robert  G.  Hervey,  then  president  of  the 
consolidated  company,  and  the  general  manager,  builder  and 
superintendent  of  the  Paris  and  Decatur  Railroad  Company, 
promised  to  pay  this  claim  to  complainant  so  soon  as  the 
company  should  make  a  settlement  with  McKinley,  but  after 
long  delay  no  settlement  has  been  made  by  them,  and  that 
they  are  in  litigation  over  their  claims  without  any  prospect 
of  a  speedy  termination. 

To  this  bill  defendants  filed  a  demurrer,  which  was  sustained 
by  the  court,  and  the  bill  was  dismissed  at  complainant's  costs, 
and  he  appeals.  He  assigns  for  error  the  sustaining  of  the 
demurrer,  the  refusal  of  the  court  to  grant  the  relief  sought, 
and  the  dismissal  of  the  bill. 

We  are  referred  to  the  act  of  February  22,   1861,  (Public 
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Laws,  142,)  as  giving  a  lien  on  all  the  property,  real,  personal 
and  mixed,  of  railroad  companies,  for  materials,  supplies,  or 
other  article  or  thing  necessary  for  the  construction,  mainte- 
nance or  operation,  furnished  by  contract  with  the  company. 
It  provides  that  the  lien  shall  last  for  three  months  after  an 
action  accrues.  Appellant  can  not  claim  relief  under  this  act, 
for  at  least  two  reasons:  First,  he  did  not  contract  with  the 
road.  He  contracted  with  MeKinley,  and  the  statute  gives 
the  lien  only  to  the  person  who  contracts  with  the  company. 
Second,  this  work  was  completed  on  the  10  th  of  November, 
1870,  and  the  balance  due  under  the  contract  was  to  be  paid 
ten  days  thereafter.  Hence  the  right  of  action  accrued  on  the 
20th  day  of  November,  1870.  But  this  suit  was  not  brought 
until  the  6th  of  July,  1875.  The  lien  was,  therefore,  lost,  if  it 
ever  existed,  on  the  20th  of  February,  1871,  three  months 
after  the  right  of  action  accrued. 

It  is  also  urged  that  the  act  of  April  3,  1872,  (Sess.  Laws, 
p.  279),  which  went  into  effect  on  the  1st  of  July  of  that  year, 
is  broad  enough  in  its  terms  to  embrace  this  claim.  The  first 
section  gives  the  contractor  with  the  company  a  lien  for  mate- 
rials, etc.,  furnished,  as  did  the  act  of  1861,  and  for  labor  per- 
formed, but  it  limits  the  lien  to  six  months  after  completing 
the  contract.  The  second  section  gives  the  sub-contractor  a 
like  Hen  with  limitations.  The  third  section  provides  for  his 
giving  notice  to  perfect  the  lien,  and  the  eighth  section  limits 
the  lien  to  three  months;  but  both  of  these  sections,  in  terms, 
relate  to  materials  furnished  and  labor  performed  after  the 
adoption  of  the  act;  and  its  very  terms  exclude  all  materials 
furnished  and  labor  performed  before  that  time.  So  there  can 
be  no  pretense  that  appellant's  case  falls  within  its  provisions, 
as  the  work  was  performed  and  materials  furnished  almost  two 
years  before  this  law  went  into  effect.  But  if  it  could  possibly 
be  held  to  embrace  past  transactions,  much  more  than  three 
months  had  elapsed,  in  fact,  almost  three  years. 

We  are,  again,  referred  to  the  52d  section  of  chapter  82,  ~R. 
S.  1874,  p.  671;  but  that  is  a  literal  copy  of  the  second  section 
of  the  act  of  1872;  and  the  eighth  section  of  that  act  is  tran- 
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scribed  in  the  Revised  Statutes  of  1874,  as  section  58  of  that 
chapter. 

It  is  supposed  that  the  39th  section  of  chapter  114,  R.  S. 
1874,  p.  805,  controls  this  case,  but  we  fail  to  see  that  it  has 
any  bearing  on  it.  By  its  terms  it  applies  to  cases  where  rail- 
road corporations  had  attempted  to  organize  under  former 
general  laws,  and  the  organization  was,  for  any  reason,  defect- 
ive, and  should  organize  under  that  law,  it  provides  that  the 
new  organization  should  be  liable  for  the  debts  of  the  old  com- 
pany. It  does  not  apply  to  cases  of  this  character,  either  in 
terms  or  in  spirit.  Hence  it  in  nowise  applies  to  the  case  at 
bar. 

But  it  is  said,  that  where  two  railroad  companies  consolidate 
and  form  a  new  company,  it  is,  under  the  statute,  liable  for 
the  debts  of  both  companies  out  of  which  it  is  formed.  Con- 
ceding the  proposition  to  be  true,  and  the  Paris  and  Decatur 
Railway  Company  was  liable  to  appellant,  as  he  claims,  he  has 
an  ample  and  complete  remedy  at  law;  and  if  so,  no  reason  is 
perceived  why  a  court  of  equity  should  or  could  assume  juris- 
diction to  enforce  a  mere  legal  right.  If  it  might  be  done  in 
this  case,  it  would  be  difficult  to  imagine  any  character  of  debt 
that  could  not  be  enforced  by  bill  in  equity. 

The  court  below  did  right  in  sustaining  the  demurrer,  and 
in  dismissing  the  bill,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 


Joshua  M.  Clevenger 

v. 

John  P.  Curry. 

Credibility  of  witnesses — by  whom  to  be  determined.  An  instruction, 
that  if  the  jury  believe,  from  the  evidence,  the  reputation  of  a  witness  is,  in 
any  manner,  impeached  for  truth  and  veracity,  his  credit  as  a  witness 
should  be  restored  in  matters  where  he  is  corroborated  by  the  unimpeached 
statements  of  the  other  credible  witnesses,  is  wholly  wrong,  in  that  it  as- 
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sumes  that  there  are  credible  witnesses  who  have  corroborated  the  impeached 
witness  in  some  matters;  that  their  statements  are  unimpeached,  and  de- 
clares, as  to  such  matters  his  credit  should  be  restored. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Sweet  &  Day,  and  Mr.  Z.  S.  Swan,  for  the  appel- 
lant. 

Messrs.  Langley  &  Knight,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  by  Clevenger  against  Berry  and  Curry, 
upon  a  joint  and  several  promissory  note  made  by  the  two  lat- 
ter to  the  former,  dated  March  8,  1873,  for  $100,  payable  six 
months  after  date,  with  an  agreement,  if  not  paid  at  maturity 
to  pay  at  the  rate  of  twenty-five  per  cent  per  annum,  from 
maturity,  as  liquidated  damages.  There  was  an  indorsement 
on  the  note  of  one  dollar,  received  September  30,  1873.  A 
verdict  and  judgment  were  rendered  against  the  plaintiff,  and 
he  appealed. 

Curry  set  up,  in  defense,  that  he  was  surety  upon  the  note, 
and  that  Berry  had  paid  Clevenger  one  dollar  for  an  extension 
of  the  time  of  payment  of  the  note  for  fifteen  days. 

In  the  deposition  of  Berry,  taken  in  the  case,  he  testifies  to 
the  fact  of  the  payment  of  the  dollar  for  an  extension  for  fif- 
teen days. 

Clevenger,  by  his  testimony,  denies  it,  and  says  Berry  paid 
him  the  dollar  for  back  interest  due.  The  testimony  of  the 
witness  Percival,  who  was  present  at  the  time,  was  corrobora- 
tive of  that  of  Clevenger.  Curry  testified  to  an  admission  to 
him,  by  Clevenger,  of  the  payment  for  an  extension.  Cleven- 
ger entirely  denies  any  such  admission.  There  was  quite  a 
strong  impeachment  of  Berry,  by  testimony  of  his  general  bad 
reputation  for  truth  and  veracity. 

The  court  below  gave  to  the  jury  this  instruction,  for  the 
defendants : 

28— 81st  III. 
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"  The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  reputation  of  Berry  is,  in  any  manner,  im- 
peached for  truth  and  veracity,  his  credit  as  a  witness  should 
be  restored  in  matters  where  he  is  corroborated  by  the  unim- 
peached  statements  of  the  other  credible  witnesses." 

This  instruction  was  wholly  wrong.  It  assumes  that  there 
are  credible  witnesses  who  had  corroborated  Berry  in  some 
matters — that  their  statements  were  unimpeached — and  de- 
clares that,  as  to  such  matters,  Berry's  credit  should  be  restored. 
It  had  the  effect  to  take  away  from  the  consideration  of  the  jury 
the  credibility  of  such  witnesses,  and  whether  their  statements 
were  impeached  by  those  of  Olevenger  and  Percival,  or  by  their 
interest  in  the  case. 

The  credibility  of  witnesses  is  for  the  jury.  The  court  can 
not  instruct  who  to  believe  and  who  to  disbelieve.  There  is 
no  artificial  rule  of  belief  to  control  the  minds  of  a  jury. 
Ilucliberger  v.  Merchants'  Fire  Ins.  Co.  4  Bissell,  267. 

It  was  important,  where  the  evidence  was  so  nearly  balanced 
as  here,  and  all  depended  on  the  credibility  of  witnesses,  that 
the  court  should  not  have  given  any  intimation  of  opinion  as 
to  the  credit  due  to  witnesses. 

The  judgment  must  be  reversed. 

Judgment  reversed. 


William  Brannon  et  al. 


Caroline  Silvernail. 

1.  Pleading  and  evidence — variance — whether  material.  Where,  in  a 
suit  by  a  wife  for  injuries  sustained  by  reason  of  the  sale  of  intoxicating 
liquors  to  her  husband,  the  allegation  was  that  the  defendant  sold  liquors 
to  the  husband,  and  thereby  caused  him  to  become  an  habitual  drunkard, 
and  the  proof  was  that  the  liquors  sold  by  defendant  only  in  part  caused  the 
husband  to  become  an  habitual  drunkard,  it  was  held,  there  was  no  mate- 
rial variance. 
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2.  Intoxicating  liquors — exemplary  damages  in  suit  by  wife  for  sale  to 
husband.  The  fact  that  the  saloon  keeper  is  liable  to  be  indicted  for  the 
same  act  upon  which  a  suit  by  a  wife  is  brought  against  him,  for  selling 
liquors  to  her  husband,  does  not  preclude  the  wife  from  recovering  exem- 
plary damages,  where  she  has  first  proved  actual  damages,  and  the  evidence 
warrants  exemplary  damages. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Dearborn  &  Campbell,  for  the  appellants. 

Mr.  S.  C.  Conwell,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

This  action  was  brought  by  appellee  again st  appellants,  for 
causing  the  intoxication  of  her  husband,  whereby  she  claims 
to  have  sustained  serious  injury.  Judgment  was  given  for  ap- 
pellee, for  the  amount  found  by  the  verdict  of  the  jury,  $300, 
and  the  case  is  brought  here,  by  the  appeal  of  the  defendants 
below. 

1st.  It  is  argued,  there  is  a  variance  between  the  allega- 
tions and  the  proofs,  in  this: 

The  allegation  is,  appellants  sold  liquor  to  appellee's  husband, 
and  thereby  caused  him  .to  become  an  habitual  drunkard; 
whereas  the  evidence  shows  the  liquors  sold  him  by  them,  only 
in  part  caused  him  to  become  an  habitual  drunkard. 

This  is  immaterial.  The  gist  of  the  action  is,  that  appel- 
lants sold  appellee's  husband  liquors,  whereby  he  became  in- 
toxicated, in  consequence  of  which  intoxication  she  sustained 
certain  injuries;  and  in  this  regard  there  is  no  substantial 
variance  between  the  allegations  and  the  proofs.  Moth  v. 
Eppy,  80  111.  283. 

2d.  The  second  instruction,  given  at  the  instance  of  appel- 
lee, and  objected  to  by  appellants,  is  based  upon  the  correct 
theory,  that  is  to  say,  that  the  gist  of  the  action  is,  appel- 
lants sold  liquor  to  appellee's  husband,  causing  his  intoxication, 
whereby  she  has  sustained  damages,  and  it  is  unobjectionable. 

3d.     It  is  a  misapprehension  that  Freese  v.  Tripp,  70  111. 
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496,  sustains  the  position  that  exemplary  damages  can  not  be 
recovered  against  the  saloon  keeper,  merely  because  he  is  liable 
to  be  indicted  for  the  same  act.  "We  have  frequently  held  that 
exemplary  damages  can  not  be  recovered,  unless  there  is  first 
laid  a  basis  of  proof  of  actual  damages;  but  where  there  is 
proof  of  actual  damages,  exemplary  damages  (the  proof  war- 
ranting it)  may  also  be  given,  without  regard  to  whether  the 
party  may  or  may  not  be  liable  to  indictment  and  punishmen 
criminally,  for  the  act  or  acts  complained  of.  Both  v.  Ejpjoy, 
supra. 

We  have   carefully   examined    the  evidence,   and,   in  our 
opinion,  it  fully  sustains  the  verdict. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Julius  G.  K(ester  v.  Beatty  T.  Burke, 

and 

William  H.  Snelli^g  et  al.  v.  Same. 

1.  Mortgage — priority  of  several  debts'  secured.  Where  a  mortgage  or 
deed  of  trust  is  given  to  secure  the  payment  of  several  notes  which  become 
due  at  different  times,  the  notes  have  priority  of  lien  in  the  order  in  which 
they  become  due  and  payable. 

2.  Trust  deed — sale  and  conveyance  by  trustee,  though  in  violation  of 
his  duty,  passes  legal  title.  Where  the  first  note  falling  due,  of  a  series  of 
notes  secured  by  the  same  deed  of  trust,  belongs  to  one  party,  and  the  others 
to  another  party,  and  the  trustee,  at  the  request  of  the  holder  of  the  note  first 
due,  advertises  the  property  for  sale  on  a  certain  day,  to  pay  his  note,  and 
afterwards,  at  the  request  of  the  holder  of  the  other  notes,  advertises  and 
sells  at  an  earlier  day  to  the  holder  of  the  notes  last  maturing,  in  satisfaction 
of  his  note,  and  when  the  day  of  sale  under  the  first  advertisement  arrives, 
he  again  sells  to  the  holder  of  the  note  first  maturing,  the  purchaser  at  the 
first  sale  will  hold  the  legal  title,  but  a  court  of  equity  will  set  aside  the  first 
sale  and  order  another,  and  the  payment  of  the  several  notes  out  of  the  pro- 
ceeds thereof,  according  to  the  order  of  their  maturity. 

3.  Same — trustee  has  no  power  to  make  second  conveyance.  Where  the 
trustee  in  a  deed  of  trust  has  a  sale  and  executes  a  conveyance,  he  has  no 
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power  to  make  a  second  sale,  and  if  he  attempts  to  do  so  the  grantee  in  the 
second  deed  will  take  no  title. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  William  E.  Welch,  and  Mr.  J.  G.  Kcester,  for  the 
appellant. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  to  enjoin  the  prosecution  of  an  action  of 
ejectment  brought  by  appellee  to  recover  a  certain  lot  in  the 
city  of  Carlinville,  and  to  set  aside  the  deed  under  which  ap- 
pellee claims  title  to  the  premises.  The  court  denied  an  in- 
junction, and  dismissed  the  bill,  and  this  decision  is  relied 
upon  as  error. 

The  facts  in  this  case,  and  in  the  action  of  ejectment,  Kcester 
against  Burke,  No.  122  of  the  present  term,  are  the  same,  and 
this  opinion  is  intended  for  each  case. 

There  is  no  substantial  disagreement  between  the  parties  in 
regard  to  the  facts  presented  by  the  record. 

It  appears,  that  on  the  12th  day  of  August,  1872,  Aaron  B. 
Allen,  who  was  seized  of  the  premises,  for  the  purpose  of  se- 
curing three  promissory  notes,  payable  to  David  W.  Hart,  one 
for  $427.40,  due  January  1,  1873;  one  for  $485.36,  due  on  the 
12th  day  of  August,  1873 ;  and  the  other  for  the  sum  of  $558.15, 
due  on  the  12th  day  of  August,  1874,  conveyed  the  premises, 
by  deed  of  trust,  to  one  Dan.  A.  Burke,  as  trustee.  The  deed 
provided,  in  default  of  the  payment  of  any  one  of  the  notes 
when  due,  and  the  default  continued  for  three  days,  in  that 
event  the  whole  of  the  notes  should  become  due  and  payable. 
On  the  application  of  the  legal  holders  of  the  three  notes,  the 
trustee,  after  having  advertised  the  premises  twenty  days  in  a 
newspaper  published  in  Carlinville,  or  by  printing  notices, 
should  sell  the  premises  at  public  vendue,  for  cash,  and,  upon 
making  sale,  execute  and  deliver  to  the  purchaser  a  deed. 
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The  note  that  became  due  first,  was  sold  and  assigned  to 
Merritt  R.  Judd.  The  other  two  notes  were  transferred  to 
Beatty  T.  Burke,  appellee. 

A  portion  of  the  note  held  by  Judd  remaining  unpaid  on 
the  21st  day  of  November,  1873,  he  notified  the  trustee  to  sell 
the  premises.  The  trustee,  on  the  same  day,  advertised  the 
land  for  sale  on  the  13th  day  of  December.  On  the  22d  day 
of  November,  Burke,  the  holder  of  the  other  two  notes,  noti- 
fied the  trustee  to  advertise  and  sell  the  premises,  in  satisfac- 
tion of  the  notes  held  by  him.  The  trustee,  accordingly, 
advertised  the  land  for  sale  on  the  12th  day  of  December,  to 
satisfy  and  pay  appellee's  notes. 

On  the  12th  day  of  December,  the  trustee  sold  the  premises 
to  appellee,  Burke,  for  the  amount  of  the  two  notes  held  by 
him,  and  executed  and  delivered  a  deed.  On  the  day  follow- 
ing, the  trustee  again  sold,  and  appellant  became  the  purchaser 
for  $186.95,  and  a  deed  was  made  by  the  trustee  and  delivered 
to  him.  Both  deeds  were  recorded  on  the  13th  day  of  Decem- 
ber, the  Burke  deed  having  been  filed  a  few  hours  ahead  of  the 
other.  Appellant,  after  he  obtained  a  deed,  went  into  posses- 
sion of  the  premises,  and  appellee  brought  ejectment. 

It  may  be  regarded  as  a  well  settled  rule  of  law  in  this  State, 
that  where  a  mortgage  or  deed  of  trust  has  been  given  to  se- 
cure the  payment  of  several  notes,  which  become  due  at  differ- 
ent times,  the  notes  have  a  priority  of  lien,  in  the  order 
in  which  they  become  due  and  payable.  Vansant  v.  AUmon, 
23  111.  30;  Gardner  v.  Diederichs,  41  111.  158. 

The  note,  therefore,  which  was  assigned  to  Judd  being  due 
and  payable  before  the  notes  transferred  to  Burke,  Judd  had  a 
prior  lien  on  the  premises  for  the  satisfaction  of  his  note,  which 
could  not  be  divested  or  destroyed  by  the  conduct  or  action  of 
the  trustee,  or  Burke,  the  holder  of  the  second  lien  on  the 
premises. 

At  the  time  Burke  caused  the  land  to  be  advertised  for  sale, 
in  payment  of  the  notes  held  by  him,  he  was  aware  that  the 
premises  had  been  advertised  for  sale  in  payment  of  Judd's 
note,  and  his  object,  no  doubt,  in  inducing  the  trustee  to  sell 
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first  in  his  favor,  was  to  secure  a  priority  over  Judd  which  the 
law  had  not  given  him.  Such  conduct  on  the  part  of  appellee 
and  the  trustee,  although  it  may  not  have  been  actuated  by 
impure  motives,  can  not  be  sanctioned  or  tolerated  in  a  court 
of  equity. 

The  note  held  by  Judd  had  the  prior  lien  on  the  premises, 
and  his  rights,  guaranteed  as  they  were  by  the  law,  could  not 
be  impaired  or  taken  away  by  any  arrangement  entered  into 
between  appellee  and  the  trustee. 

By  the  terms  of  the  trust  deed,  however,  the  legal  title  to 
the  premises  was  vested  in  the  trustee.  At  law,  a  sale  and 
conveyance  by  him  would  operate  to  transfer  the  legal  title. 
Whether  the  sale  was  made  in  compliance  with  the  power  con- 
tained in  the  trust  deed  or  not,  was  not  a  proper  subject  of 
inquiry  in  an  action  of  ejectment.  If  the  trustee  sold  contrary 
to  the  terms  of  the  trust  deed,  the  remedy  was  in  equity. 
Graham  v.  Anderson,  4%  111.  514;  Dawson  v.  Mayden,  67 
111.  52. 

When  the  trustee  had  made  a  sale,  and  executed  a  deed  in 
pursuance  thereof,  he  had  no  power  to  proceed  to  make  a  second 
sale  and  deed,  and  hence  appellant's  deed  derived  from  the 
second  sale  did  not  invest  him  with  the  legal  title  to  the  prem- 
ises. 

But  while  appellant  did  not  acquire  the  legal  title  to  the 
premises  under  the  deed  made  him  by  the  trustee,  yet,  as  he 
paid  at  the  sale  the  amount  due  upon  the  Judd  note,  which 
was  entitled  to  priority  of  lien  under  the  deed  of  trust,  in 
equity  he  is  entitled  to  be  subrogated  to  the  rights  of  Judd  in 
the  note  and  deed  of  trust. 

Appellant,  although  entitled  to  be  protected  in  equity,  was 
in  no  position  to  interpose  a  defense  at  law  to  the  action  of 
ejectment.  In  equity  he  owned  the  Judd  note,  secured  by  the 
deed  of  trust;  his  lien  was  prior  to  that  of  appellee.  He  was 
in  possession  of  the  premises  under  this  equitable  claim,  and 
we  entertain  no  doubt  his  rights  were  such  as  to  entitle  him 
to  file  a  bill  to  impeach  the  sale  made  by  the  trustee,  under 
which  appellee  claimed  title.    . 
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If  we  are  correct  in  this,  it  was  the  duty  of  the  court  to  have 
enjoined  the  prosecution  of  the  action  of  ejectment,  retained 
the  bill,  and  settled  the  rights  of  the  parties  under  it.  The 
trustee  had,  in  the  sale  of  the  premises,  in  the  manner  in  which 
the  sale  was  made,  clearly  violated  the  duty  imposed  upon  him 
by  law.  When  he  was  called  upon  by  the  owners  of  the  two 
claims  to  make  sale  of  the  premises,  he  had  no  right  to  make 
but  one  sale,  and  that  should  have  been  for  the  purpose  of  sat- 
isfying both  claims ;  and  upon  making  sale  the  proceeds  should 
have  been  applied  in  the  payment  of  the  two  claims,  according 
to  the  priority  of  lien  of  each  under  the  deed  of  trust.  As  this 
course  has  not  been  pursued,  the  sale  can  not  be  sustained,  and 
it  should  be  set  aside  and  the  land  resold. 

Upon  making  sale,  from  the  proceeds  the  trustee  should  pay, 
first,  appellant's  claim,  and,  second,  that  of  appellee. 

As  appellee,  at  law,  in  the  action  of  ejectment,  was  entitled 
to  recover,  the  judgment,  in  that  case,  will  be  affirmed ;  but 
the  decree  in  the  chancery  case  will  be  reversed,  and  the  cause 
remanded,  with  leave  to  complainant  to  amend  his  bill  so  that 
the  enforcement  of  the  judgment  in  the  action  of  ejectment 
may  be  enjoined,  and  that  the  relief  herein  indicated  may  be 
obtained. 


John  H.  Daniels 

v. 
Frederick  Aholtz. 


Trespass — license  from  one  occupant  of  a  common  inclosure  no  protection 
against  suit  by  other  occupant.  Where  two  persons  occupy  adjoining-  lands, 
inclosed  with  one  fence  and  forming  one  field,  and  one  of  them  authorizes 
a  third  person  to  turn  cattle  into  the  inclosure,  representing  to  such  third 
person  that  he  owns  the  whole,  and  the  cattle  go  upon  the  land  of  the  other 
occupant,  the  party  turning  them  in  is  liable  in  trespass  for  all  damage 
done  by  the  cattle,  notwithstanding  he  may  have  believed  that  the  occupant 
giving  him  the  license  had  full  authority  so  to  do. 
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Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  "W.  C.  Johns,  for  the  appellant. 
Mr.  J.  S.  Post,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Aholtz  and  one  Prather  each  owned  and  occupied  a  tract  of 
arable  land.  The  tracts  adjoined  each  other  and  were  inclosed 
by  a  fence,  both  tracts  constituting  one  field  or  inclosure.  In 
1874  each  of  these  proprietors  cultivated  his  land  in  corn.  In 
the  fall  of  1874,  after  Prather  had  gathered  his  corn  from  his 
part  of  the  land,  he  showed  the  field  to  Daniels,  claimed  to 
own  all  the  stalks  in  the  inclosure,  and  sold  the  same  to  Dan- 
iels for  $60,  upon  condition  that  Daniels  might  turn  cattle 
into  the  field  to  feed  upon  the  stalks. 

At  this  time,  Aholtz  had  not  gathered  his  corn  from  his  side 
of  the  field,  and  Daniels  had  no  knowledge  that  any  one  but 
Prather  had  any  interest  in  the  corn  or  stalks  raised  in  the 
field  that  year. 

In  this  state  of  affairs,  Daniels  brought  cattle  and  turned 
them  into  the  field,  and  they  strayed  upon  Aholtz'  part  of  the 
field  and  destroyed  part  of  his  corn.  At  the  time  Daniels 
turned  in  his  cattle,  Prather  told  him  there  was  still  some 
corn  in  the  field,  which  would  be  removed  in  a  few  days,  and  he 
would  have  the  cattle  kept  off  the  corn  until  removed.  Dan- 
iels assented  to  this,  supposing  the  ungathered  corn  to  belong 
to  Prather. 

Aholtz  sued  Prather  and  Daniels  in  trespass,  and  recovered 
judgment  against  both,  from  which  Daniels  appeals  to  this 
court,  and  insists  that,  under  the  proof,  he  was  not  a  trespasser. 
This  position  can  not  be  maintained.  He  turned  his  cattle  upon 
Prather' s  part  of  the  field,  and  they  strayed,  without  the  fault 
of  Aholtz,  upon  his  possesssion  and  did  him  damage.  The 
license  of  Prather,  who  had  no  lawful  authority  to  give  license, 
can  not  protect  him. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Thomas  Church  et  al. 

v. 

Joseph  G.  English. 

1.  Amendment  of  record.  A  court  has  power  to  amend  its  own  records 
at  a  subsequent  term,  upon  notice  to  parties  interested,  and,  as  between  the 
original  parties,  it  seems  there  is  no  limitation  as  to  the  time  in  which  such 
amendments  may  be  allowed ;  but  rights  acquired  by  persons  not  parties  to 
the  record,  previous  to  any  such  amendments,  are  not  affected  thereby. 

2.  Same — whether  the  record  when  amended  will  be  erroneous  or  not,  is  not 
a  question  on  a  motion  to  amend.  Upon  an  application  to  amend  a  record  at 
a  subsequent  term  so  as  to  show  what  orders  were  in  fact  made  at  a  previous 
term,  the  question  as  to  whether  such  orders  were  rightfully  made,  does  not 
arise. 

3.  Same — may  be  amended  after  the  cause  is  removed  from  the  court  on 
change  of  venue.  The  fact  the  venue  of  a  cause  has  been  changed  and  the 
cause  tried  in  the  court  to  which  it  was  changed,  does  not  deprive  the  court 
where  the  cause  originated,  of  jurisdiction  to  amend  its  record  made  in  the 
cause  previous  to  such  change  of  venue. 

Writ  of  Error  to  the  Circuit  Court  of  Yermilion  county; 
the  Hon.  O.  L.  Davis,  Judge,  presiding. 

This  was  a  motion  made  in  the  Yermilion  circuit  court,  in 
August,  1875,  to  reinstate  the  cause,  and  amend  the  record  so 
as  to  correspond  with  the  judge's  minutes. 

The  cause  was,  in  1865,  removed  from  said  court  to  the 
circuit  court  of  Macon  county,  on  a  change  of  venue,  as  shown 
by  the  judge's  minutes,  but  the  order  for  the  change  of  venue 
was  never  entered  upon  the  record  by  the  clerk.  The  court, 
upon  an  inspection  of  the  judge's  minutes,  ordered  the  record 
to  be  amended  so  as  to  show  the  order  for  the  change  of  venue 
as  of  the  proper  date. 

Mr.  L.  Reilly,  Mr.  Jesse  Harper,  and  Mr.  E,  Q.  Eye,  for 
the  plaintiffs  in  error. 

Messrs.  Mann  &  Calhoun,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Soott  delivered  the  opinion  of  the  Court: 

That  a  court  has  power  to  amend  its  own  records  at  a  sub- 
sequent term,  upon  notice  to  parties  adversely  interested,  is 


1876.]  Church  et  al.  v.  English.  443 

Opinion  of  the  Court. 

not  doubted.  The  single  inquiry*  is,  whether  that  authority 
was  rightfully  exercised  under  all  the  circumstances  in  this 
case. 

At  the  August  term,  1875,  the  circuit  court  of  Vermilion 
county,  upon  notice  given  to  all  parties  concerned,  ordered  the 
record  in  this  cause  to  be  amended  so  as  to  show  what  orders 
had,  in  fact,  been  made  in  it  at  the  September  term,  1865. 
All  the  amendments  allowed  were  made  upon  an  inspection 
of  the  judge's  minutes,  entered  upon  his  docket  at  the  time, 
and  in  accordance  therewith.  It  appearing  to  the  court  the 
clerk  had  not  entered  all  the  orders  made  in  the  cause,  the 
record  was  completed  as  of  that  term,  but  with  a  saving  of  all 
intervening  rights  acquired  by  third  persons. 

Whether  the  venue  in  the  cause  was  rightfully  changed  to 
the  county  of  Macon,  at  the  September  term,  1865,  does  not 
seem  to  us  to  have  any  relation  to  the  question  under  consid- 
eration. It  may  be  the  venue  was  improperly  changed,  and 
had  the  proper  steps  been  taken,  the  cause  might  have  been 
remanded  to  "Vermilion  county,  or  the  decree  reversed  on  error 
or  upon  appeal.  But  that  question  is  not  now  before  us.  All  the 
circuit  court  of  Vermilion  county  did,  or  assumed  to  do,  was 
to  amend  its  own  records  remaining  in  that  court,  and  this  it 
had  the  clear  authority  to  do,  upon  notice  to  all  parties  to  the 
record,  or  their  legal  representatives,  upon  sufficient  evidence, 
saving,  always,  the  rights  of  persons  not  parties  to  the  record, 
or  their  privies. 

Notwithstanding  the  venue  of  the  cause  may  have  been 
changed  to  Macon  county,  and  the  cause  finally  tried  in  that 
county,  that  fact  did  not  deprive  the  circuit  court  of  Vermilion 
county  of  jurisdiction  to  amend  its  own  records,  previously 
made.  Whether  it  is  a  misprision  of  the  clerk  or  a  malfeasance, 
the  court  has  power  at  all  times,  upon  notice  given,  to  reform 
its  records  so  as  to  make  them  speak  the  truth. 

As  between  the  original  parties,  we  are  not  aware  of  any 
limitation  as  to  the  time  in  which  such  amendments  may  be 
allowed.  ISTo  reason  suggests  itself  why  such  amendments  may 
not  be  made  at  any  time,  so  long  as  anything  definite  and  certain 
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remains  to  amend  by.  But  until  the  amendments  are  actually 
made,  third  persons  can  act  upon  nothing  but  the  official  record, 
kept  by  the  officers  appointed  for  that  purpose,  and  all  rights 
previously  acquired  are  in  no  manner  affected  by  subsequent 
amendments.  CooJc  v.  Wood,  24  111.  295;  McCormich  v. 
Wheeler,  36  111.  114. 

Whether  the  original  papers  in  the  cause  were  on  file  in  the 
Macon  circuit  court,  or  in  the  Vermilion  circuit  court,  when 
the  order  allowing  the  amendment  was  made,  is  a  matter  of  no 
consequence.  The  validity  of  the  order  in  question  is  not 
affected  by  any  such  consideration.  The  proceedings  were  in 
reference  to  the  record  previously  made,  and  not  in  regard  to 
the  papers  in  the  cause.  Nothing  appears  to  show  where  the 
original  papers  were  at  the  time.  Justice  required  the  records 
should  be  amended  so  as  to  show  what  had  been  done  in  the 
cause.  That  power  must  exist  somewhere.  Clearly  it  was  not 
in  the  Macon  circuit  court,  for  the  record  to  be  amended  was 
not  there.  Hence,  it  follows  the  power  was  in  the  circuit  court 
of  Yermilion  county,  and  we  think  it  was  rightfully  exercised* 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  H.  W.  Cushman 

v. 

Franklin  Oliver. 

Cutting  timber — penalty  for,  when  may  be  recovered.  Where  a  purcha- 
ser of  swamp  land  from  the  county  fails  to  comply  with  the  contract  of  pur- 
chase, and  the  county  declares  a  forfeiture  of  the  contract,  and  sells  the  land 
to  another,  such  last  purchaser  is  entitled  to  recover  the  penalty  provided 
by  the  statute  to  prevent  trespass  by  cutting  timber,  in  an  action  of  debt 
against  the  first  purchaser,  for  timber  wilfully  and  knowingly  cut  or  caused 
to  be  cut,  by  him,  on  the  land,  after  the  delivery  of  the  deed  by  the  county 
to  such  second  purchaser. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 
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Mr.  L.  E.  Payson,  for  the  appellant. 

Messrs.  Williams,  Burr  &  Capen,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  debt,  under  the  statute  to  prevent  trespassing  by 
cutting  timber,  originally  commenced  in  the  Livingston  circuit 
court,  by  William  H.  W.  Cushman,  against  Franklin  Oliver, 
and  taken  by  change  of  venue  to  the  county  of  McLean,  where 
the  cause  was  tried  by  the  court  without  a  jury,  which  resulted 
in  a  judgment  for  the  defendant.  To  reverse  this  judgment 
this  appeal  is  taken  by  the  plaintiff. 

It  appears,  from  the  record,  that  the  land  on  which  this  tim- 
ber stood  was  granted  to  Livingston  county  as  swamp  and 
overflowed  land.  It  was  a  tract  containing  forty  acres,  which 
appellee,  some  ten  years  before  the  trespasses  complained  of, 
had  agreed  to  purchase  from  the  county,  but  having  failed  in 
his  payments  and  in  the  performance  of  other  conditions  of  the 
contract,  the  county,  through  the  proper  authority,  declared 
the  contract  forfeited,  and,  in  1865,  sold  and  conveyed  the  same, 
by  deed,  to  appellant. 

The  trespasses  complained  of  were  committed  in  January, 
1866,  and  the  great  preponderance  of  the  evidence  is,  that  the 
persons  doing  the  cutting  were  brought  on  the  ground  by  ap- 
pellee for  the  express  purpose  of  destroying  the  timber,  he 
knowing,  at  the  time,  that  appellant  had  the  legal  title  to  the 
land.  The  contract  with  the  choppers  was,  they  were  to  have 
one-third  of  the  wood  and  appellee  two-thirds;  and  one  wit- 
ness, Miller,  testified  that  appellee's  son  came  for  him  to  go  to 
the  lot,  and  when  he  went  he  found  ten  or  twelve  men  chop- 
ping under  the  direction  of  appellee.  This  witness  hauled 
two  days  under  this  arrangement,  and  delivered  two-thirds  of 
the  wood  at  appellee's  house  ;  the  other  third  he  took  home. 
The  testimony  of  this  witness,  of  Ellis,  and  of  Roberts,  greatly 
outweighs  that  of  appellee,  who  testified  he  had  nothing  to  do 
with  these  choppers,  and  did  not  receive  two-thirds  of  the 
wood.     The  proof  on  these  points  is  all  against  him. 
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From  the  testimony,  we  are  strongly  inclined  to  believe  the 
act  of  appellee  was  wanton,  wilful  and  malicious,  and  his 
claim  of  right  had  no  foundation,  as  he  well  knew.  The  tres- 
passes were  committed  by  his  direction  and  command. 

It  was  said,  in  Cushmg  v.  Dill,  2  Scam.  460,  where  this 
statute  for  the  first  time  came  up  for  construction,  that  to  sub- 
ject any  one  to  its  penalties,  it  must  be  shown  to  have  been 
wilfully  violated,  by  proof  that  the  part}^  charged  committed 
the  forbidden  act  himself  or  caused  another  to  do  it  by  his 
command  or  authority.  And  in  Whitecraft  v.  Vandever,  12 
111.  235,  in  referring  to  this  case,  it  was  said  it  could  never 
have  been  the  intention  of  the  legislature  to  impose  a  penalty 
upon  a  person  who,  supposing,  in  good  faith,  he  was  cutting 
upon  his  own  land,  after  having  taken  reasonable  pains  to  as- 
certain its  boundaries,  should,  inadvertently  and  by  mistake, 
cut  trees  upon  the  land  of  another. 

It  is  quite  clear  such  was  not  the  design  of  the  act,  for  how 
often  is  it,  one  proprietor,  without  knowing  it  or  intending  it, 
may  encroach  upon  the  land  of  his  neighbor  and  fell  some  of 
his  trees.  This  would  clearly  be  a  cutting  fairly  ascribable  to 
an  honest  belief  the  land  was  his  own. 

This  case  is  far  different  in  all  its  features,  and  is  a  case  of 
wilful  trespass,  and  the  owner  of  the  land  ought  to  have  the 
penalties  provided  by  law. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Judgment  reversed. 


Gusttts  Sandburg 

v. 
Peter  Papineau. 

1.  Coubts — power  of,  over  their  own  process.  Courts  of  record  have 
power  over  their  own  process,  which  does  not  depend  upon  statutory  enact 
ments,  but  which  is  coeval  with  the  common  law  courts,  and  they  will 
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recall  and  quash  their  process,  where  it  appears  that  it  is  illegal  or  inequi- 
table to  permit  its  further  use  and  to  allow  it  to  be  enforced. 

2.  Same — will  recall  execution  and  compel  the  allowance  of  proper  credits. 
Where  an  execution  debtor,  against  whom  a  judgment  has  been  rendered 
on  a  garnishee  process,  at  the  suit  of  a  creditor  of  his  execution  debtor,  and 
who  has  paid  the  same,  tenders  to  the  officer  the  amount  due  on  the  execu- 
tion  against  him,  less  the  amount  paid  on  the  garnishee  judgment,  the  court 
out  of  which  the  execution  issued  will  recall  it  and  compel  the  plaintift 
therein  to  credit  the  amount  of  such  garnishee  judgment  thereon. 

3.  Garnishment — effect  of  payment  by  garnishee  before  judgment  is  made 
absolute.  Where,  after  a  conditional  judgment  against  a  garnishee,  and  be- 
fore it  is  made  absolute,  the  garnishee,  supposing  he  is  bound  to  do  so,  paj^s 
the  amount,  and  the  judgment  upon  which  the  garnishee  process  issued  is 
credited  therewith,  and  the  conditional  judgment  is,  through  misapprehen- 
sion of  the  parties,  satisfied,  and  afterwards  it  is  made  absolute,  the  gar- 
nishee will  be  entitled  to  a  credit  as  against  his  creditor  for  the  amount  paid 
upon  the  conditional  judgment. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Pollock  &  Sample,  for  the  appellant. 

Mr.  Calvin  H.  Frew,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellant  sued  out  and  placed  in  the  hands  of 
the  sheriff  an  execution,  on  a  judgment  he  held  against  ap- 
pellee, for  $182.50  and  costs.  It  also  appears  that  Kelso  & 
Wiley  had  recovered  a  judgment  against  appellant  for  $35, 
and  garnisheed  appellee,  who  failing  to  answer  at  the  return 
term,  a  conditional  judgment  was  rendered  against  him,  on  the 
12th  of  April,  1875,  and  a  scire  facias  was  awarded  against 
him,  to  show  cause  why  the  judgment  should  not  be  made  ab- 
solute. At  the  following  August  term,  the  judgment  was 
made  absolute,  on  appellee's  failing  to  answer  interrogatories. 

Appellee,  having  paid  this  garnishee  judgment,  tendered  to 
the  sheriff,  and  to  the  attorney  of  the  plaintiff  in  execution, 
the  balance  of  the  sum  named  in  the  execution  against  him, 
after  deducting  the  amount  he  had  paid  on  the  garnishee  judg- 
ment, and  demanded  of  the  sheriff  and  attorney  that  they 
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receive  the  amount  tendered,  and  return  the  execution  satis- 
fied, but  this  the  sheriff  and  attorney  declined  to  do.  Appellee 
thereupon  applied  to  the  circuit  judge  to  stay  the  execution, 
whereupon  he  ordered  that  it  be  stayed,  to  the  amount  only  of 
the  sum  paid  by  defendant  in  execution  on  the  garnishee  judg- 
ment, until  the  next  term  of  the  court.  At  that  term,  on  a 
hearing  of  the  application,  the  court  ordered  the  judgment  and 
execution  to  be  credited  to  that  amount.  From  which  order 
Sandburg  appeals  to  this  court. 

It  appears  that  on  the  23d  day  of  June,  1875,  Kelso  & 
"Wiley  and  appellee  made  an  arrangment,  by  which  Kelso  & 
Wiley  credited  their  judgment  against  appellant,  which  was 
for  $35,  and  appellee  was  to  pay  the  clerk  the  costs  of  the  gar- 
nishee proceeding,  which  he  did,  and  Kelso  &  Wiley  entered 
satisfaction  on  the  record  of  the  conditional  judgment  they 
had  recovered  against  appellee.  And  this,  appellant  claims, 
rendered  the  action  of  the  court  erroneous. 

The  final  judgment  making  the  conditional  judgment  ab- 
solute stands  unreversed,  so  far  as  this  record  discloses,  and  in 
full  force.  It  was  rendered,  notwithstanding  appellee  had 
paid  the  conditional  garnishee  judgment,  and  it  is  obvious  to 
all  right  thinking  persons  that  the  order  of  the  court  below, 
directing  the  clerk  to  credit  appellant's  judgment  against  ap- 
pellee, for  the  amount  the  latter  had  paid  on  the  conditional 
judgment,  is  strictly  just.  Appellant  alleges  nothing  against 
the  justice  of  the  judgment  Kelso  &  Wiley  held  against  him, 
and  he  admits  that  appellee  paid  it  to  them  for  him ;  and  it  is 
not  denied  that  appellee  supposed  he  was  legally  bound  to  pay 
it  when  he  did.  But  appellant  seems  to  rely  alone  on  this 
mistake  to  avoid  the  payment  of  a  just  debt,  and  to  most  in- 
iquitously  impose  the  burthen  on  appellee.  His  claim  is  devoid 
of  all  merit,  and  he  should  not  be  permitted  to  recover,  unless 
the  stern  rules  of  law  demand  it. 

There  is  no  principle  of  law  better  recognized  than  that 
which  gives  to  courts  of  record  power  over  the  process  of 
their   courts.     It  is   essential   to   the   administration   of  jus- 
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tice,  and  it  by  no  means  depends  npon  statutory  enactment, 
but  the  power  is  coeval  with  the  common  law  courts;  and  such 
courts  will  recall  their  process  and  quash  the  same,  when  it  is 
shown  that  it  would  be  illegal  or  inequitable  to  permit  its 
further  use,  and  to  allow  it  to  be  enforced.  If  a  judgment 
were  satisfied,  and,  through  mistake  or  by  design,  an  execution 
were  to  issue  upon  it,  does  any  one  suppose  the  court  from 
which  it  issued  is  powerless  to  recall  and  quash  it?  Or  if  it 
was  only  partially  satisfied,  and  an  execution  were  to  issue  for 
the  full  amount  of  the  judgment,  would  any  one  have  the 
hardihood  to  say  that  the  court  could  not  order  the  credit  to 
be  indorsed  on  the  execution?  So  the  court  has  power,  in  all 
cases,  to  compel  credits  on  judgments  or  executions,  where 
it  would  be  illegal  or  inequitable  to  proceed  to  collect  the 
amount  claimed.  A  court  of  justice  will  never  permit  a  plain- 
tiff, simply  because  he  has  acquired  an  unjust  advantage  by 
obtaining  an  execution,  to  retain  and  enforce  it. 

In  this  case,  the  court  had  the  right,  in  promotion  of  justice, 
to  compel  the  amount  of  the  absolute  judgment  rendered  in 
the  garnishee  proceedings  to  be  credited  on  appellant's  judg- 
ment against  appellee.  That  judgment  stood  in  full  force,  and 
the  court,  until  it  was  set  aside  or  reversed,  could  not  look 
back  of  it  to  see  that  appellee  had  paid  the  money  to  Kelso  & 
"Wiley.  Nor  are  we  prepared  to  hold  that  such  payment  should 
have  prevented  the  court,  even  if  it  had  been  resisted,  from 
making  the  conditional  judgment  absolute.  Appellee  paid  the 
money  to  them  at  his  peril.  Had  the  conditional  judgment 
not  been  made  absolute,  his  payment  to  Kelso  &  Wiley  would 
not  have  protected  him  against  again  paying  it  to  appellant. 
If  he  had  held  property  of  appellant  when  he  was  garnisheed, 
and,  after  the  rendition  of  the  conditional  judgment,  he  had 
delivered  the  property  to  them,  would  any  one  say  that  it 
would  have  prevented  the  rendition  of  an  absolute  judgment? 
We  presume  not.  If  there  had  never  been  an  absolute  judg- 
ment, he  would,  in  such  a  case,  have  been  required  to  account 
to  the  owner  for  the  property. 

The  entry  of  satisfaction  of  the  judgment  is  fully  explained, 
29— 81st  III. 
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and  shown   to  have  been   done  under  misapprehension,  and, 
from  the  facts  shown,  it  should  not  be  held  conclusive. 

The  court  below  did  not  err  in  ordering  the  credit,  and  the 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Chicago,  Burlington-  and  Quincy  Eaileoad  Co. 

v. 
Robert  Damerell  et  al. 

1.  Railroad  company — duty  of  to  ring  bell  or  sound  a  whistle.  The 
precaution  which  the  statute  requires  of  a  railroad  company,  upon  its  cars 
approaching  a  public  crossing,  is  to  ring  a  bell  or  sound  a  whistle,  and  the 
company  does  its  duty  in  this  regard,  by  ringing  a  bell  without  blowing  the 
whistle. 

2.  Same — not  required  to  stop  train  at  a  crossing.  It  is  not  the  duty  of 
the  engine-driver,  on  nearing  a  road  crossing,  to  stop  his  train  for  the  pur- 
pose of  avoiding  a  collision  with  a  team  he  may  see  approaching  the 
crossing. 

3.  Negligence — of  party  injured  by  railroad  collision.  It  is  the  duty 
of  a  person  about  to  cross  a  railroad  track,  to  look  about  and  see  if  there  is 
danger,  and  not  to  go  recklessly  upon  the  track ;  and  if  a  person,  well  ac- 
quainted with  the  locality,  and  knowing  that  it  is  about  time  for  a  train  to 
pass  a  crossing,  heedlessly  drives  upon  such  crossing  without  looking  to 
see  if  there  are  cars  approaching,  when,  by  looking,  he  could  easily  have 
seen  an  approaching  train,  he  is  guilty  of  gross  negligence,  and  can  not  re- 
cover for  any  injury  he  may  receive  by  reason  of  a  collision  with  such 
train. 

Appeal  from  the  Circuit  Court  of  Hancock  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Messrs.  Scofield  &  Hookek,  for  the  appellant. 

Mr.  H.  "W.  Draper,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

These  were  two  actions,  one  in  the  name  of  Emanuel,  and 
the  other  in  that  of  Robert  Damerell,  as  plaintiffs,  to  recover 
for  damages  from  a  collision  on  the  railroad  of  the  defendant 
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The  actions  were  consolidated  in  the  court  below,  and  a 
verdict  and  judgment  rendered  in  favor  of  the  plaintiffs.  The 
defendant  appealed. 

The  principal  facts  are:  That  on  April  7,  1875,  about  10 
o'clock  A.  M.,  at  the  railroad  crossing  of  a  public  highway 
between  West  Point  and  Stillwell,  and  one  and  a  half  miles 
south  of  West  Point,  a  passenger  train  upon  defendant's  rail- 
road, going  south,  came  in  collision  with  a  team  and  wagon, 
killing  two  horses  and  a  colt,  destroying  the  harness  and  dam- 
aging the  wagon ;  the  property  belonging  in  separate  portions  to 
the  plaintiffs.  The  railroad  track  and  highway  cross  each  other 
at  right  angles  and  nearly  on  the  same  level.  The  track  is 
two  to  three  feet  higher  than  the  wagon  road,  with  approaches 
on  each  side  ten  to  twelve  feet  in  length,  of  such  grade  as  not 
to  hinder  a  team  passing  over  the  crossing.  About  sixty  rods 
north  of  the  crossing,  the  track  enters  a  cut,  which  extends  on 
north  about  one  hundred  rods.  The  cut  is  eighteen  or  twenty 
feet  deep  near  its  north  end,  and  decreases  in  depth  towards 
the  south,  and  runs  out  to  level  ground  at  its  south  end.  A 
highway  runs  south  from  West  Point  parallel  with  and  about 
sixty  feet  east  of  the  railroad  track,  and  intersects  a  highway 
running  east  and  west,  on  which  latter  is  the  railroad  crossing, 
one  and  a  half  miles  south  of  West  Point.  There  is  a  hedge 
on  the  west  side  of  the  highway  running  south  and  on  the 
north  side  of  the  highway  running  east  and  west,  ending  six- 
teen feet  east  of  the  railroad  track,  from  six  to  ten  feet  high, 
and,  at  that  time,  bare  of  leaves. 

The  witness  Henry  Damerell,  who  had  charge  of  and  drove 
the  team,  lived  in  that  vicinity,  was  well  acquainted  with  the 
crossing,  and  knew  that  the  passenger  train  going  south  passed 
the  crossing  about  that  time. 

He  drove  south  on  the  highway  from  West  Point  and  turned 
west  toward  the  crossing. 

As  the  horses  went  on  the  track,  he  looked  and  saw  the  train 
coming  and  about  twenty-five  yards  off.  He  struck  the  horses 
with  the  lines,  but  before  he  could  get  the  wa^on  on  the  track, 
the  collision  took  place,  the  engine  striking  the  wagon  about 
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the  doubletrees  and  throwing  the  team  on  one  side  of  the 
track  and  the  wagon  on  the  other.  The  wind  was  blowing 
tolerably  hard  from  the  south-west.  The  train  was  about  half 
an  hour  behind  time,  and  running  28  to  30  miles  an  hour.  It 
consisted  of  engine,  tender,  baggage  car  and  passenger  car. 

"We  find  it  necessary,  here,  to  consider  but  the  one  question, 
whether  the  verdict  was  sustained  by  the  evidence. 

Appellees  claim  that  the  bell  was  not  rung  or  whistle 
sounded  for  the  required  distance  before  reaching  the  crossing. 

Eight  witnesses  on  the  part  of  defendant  testified,  positively, 
that  the  bell  was  rung  for  the  requisite  distance  before  reach- 
ing the  crossing.  The  bell  of  the  engine  was  rung  by  a  steam 
attachment,  and  when  started  kept  on  ringing  until  stopped 
by  shutting  off  the  steam.  Six  witnesses  on  the  part  of  plain- 
tiffs testified  negatively — that  they  did  not  hear  the  bell  ring. 

The  inferior  character  of  such  negative  evidence  has  been 
often  remarked  upon,  and  is  well  understood. 

All  the  evidence,  taken  together,  leaves  no  reasonable  doubt 
upon  the  mind,  that  the  bell  was  rung  all  the  way  from  West 
Point,  a  distance  of  a  mile  and  a  half,  to  the  crossing. 

But  it  is  said  the  whistle  was  not  sounded;  and  that  as  the 
wind  was  blowing  tolerably  hard  from  the  south-west,  in  a 
direction  naturally  calculated  to  carry  away  from  the  driver  of 
the  team  the  sound  of  the  bell,  it  was  the  duty  of  the  defend- 
ant to  have  blown  the  whistle.  But  the  statute  only  requires 
that  the  company  shall  ring  the  bell  or  sound  the  whistle. 
This  is  the  precaution  which  the  law  has  prescribed  that  the 
company  shall  make  use  of  on  approaching  the  crossing,  and 
by  ringing  a  bell,  the  company  performs  its  statutory  duty  in 
this  regard. 

The  engine-driver  testifies  that  he  did  not  see  the  team  and 
wagon  until  the  engine  struck  them.  Bat  as  the  fireman  on 
the  engine  testified  that  when  he  first  saw  the  team  the  train 
was  just  passing  out  of  the  cut,  and  the  team  was  then  about 
a  horse's  length  east  of  the  crossing,  and  that  at  that  time  the 
train  could  have  been  stopped  before  it  reached  the  crossing, 
it  is  insisted  there  was  culpable  negligence  in  not  stopping  the 
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train,  and  so  avoiding  the  collision.  The  cut  was  about  sixty 
rods  from  the  crossing,  and  the  fireman  had  reason  to  suppose 
that  there  was  time  for  the  team  to  safely  cross  over  in  advance 
of  the  train,  or  that  the  team  would  stop  before  going  upon 
the  crossing.  The  fireman  says,  when  he  first  saw  the  team 
east  of  the  crossing,  he  supposed  it  would  stop;  that  in  a  mo- 
ment he  looked  out  again,  and  it  was  coming  on  the  track,  and 
he  applied  the  air  brake  at  once,  but  that  the  train  could  not 
then  .be  stopped  in  time  to  avoid  the  collision.  There  was 
reason  for  the  fireman  supposing  the  team  would  stop.  The 
team  and  train  were  in  full  view  of  each  other.  The  railroad 
track  just  before  the  team,  the  sign-board  over  the  crossing, 
the  noise  of  the  train  and  the  ringing  of  the  bell,  all  warned 
the  driver,  of  the  approaching  train. 

The  fireman  might,  not  unreasonably,  suppose  that  the 
driver  would  heed  the  warning,  and  not  recklessly  attempt  to 
cross  the  track  in  advance  of  the  train.  This  court  has  fre- 
quently asserted  the  doctrine,  that  it  is  not  the  duty  of  the 
engine-driver,  on  nearing  a  road  crossing,  to  stop  his  train  for 
the  purpose  of  avoiding  a  collision  with  a  wagon  and  team  he 
may  see  approaching  the  crossing.  St.  Louis,  Alton  and 
Terre  Haute  Railroad  Co.  v.  Manly,  58  111.  300;  Chicago, 
Burlington  and  Quiney  Railroad  Co.  v.  Lee,  68  id.  576;  To- 
ledo, Wabash  and  Western  Railway  Co.  v.  Jones,  76  id.  312. 

But  there  was,  here,  such  negligence  on  the  part  of  Damerell, 
the  driver  of  the  team,  as  to  preclude  all  right  of  recovery. 
He  lived  in  that  part  of  the  country  and  was  well  acquainted 
with  the  crossing.  It  was  a  clear  morning.  He  drove  south 
on  the  highway  from  West  Point,  and  turned  west  into  the 
wagon  road  leading  to  the  crossing,  and  which  crossed  the 
railroad  track  at  right  angles.  The  crossing  was  directly  in 
front  of  him  and  only  sixty  feet  distant.  From  the  time  he 
turned  into  this  wagon  road,  from  his  seat  in  the  wagon,  he 
had  a  clear  view  of  the  railroad  track  from  the  crossing  north — ■ 
the  direction  from  which  the  train  came — to  the  south  end  of 
the  cut,  a  distance  of  about  sixty  rods  The  hedge  was  bare 
of  leaves  and  did  not  obstruct  the  view. 
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The  evidence  shows,  beyond  question,  that  had  the  driver  of 

the  team  looked,  he  could  have  seen  the  train  from  the  time  it 

came  out  of  the  cut,  all  the  way  as   it  passed  from  the  cut  to 

the  crossing,  and  that  he  could  have  seen  the  smoke  and  steam 

of  the  engine  before   it  emerged  from  the  cut.     In  the  lan- 
es o 

guage  of  the  witness  Henry  Damerell,  himself,  who  was  in  the 
wagon  driving  the  team,  "  Horses  were  on  the  track  when  I 
saw  train;  was  driving  along  at  usual  speed;  don't  know  that 
I  looked  on  either  side  for  train;  did  not  stop  horses  before 
going  on  the  track;  don't  know  what  made  me  look  towards 
the  train;  just  happened  to  look;  horses  then  on  track  and 
train  about  twenty-five  yards  off;  struck  horses  with  the  lines 
when  I  saw  train;  was  driving  in  a  walk  when  I  turned  corner 
towards  crossing;  did  not  look  on  either  side  for  train  upon 
driving  on  the  crossing."  Such  is  the  undisputed  testimony. 
There  was  here,  clearly,  the  want  of  the  exercise  of  ordinary 
care  and  prudence  in  going  upon  the  crossing. 

As  said  by  this  court,  in  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Hazard,  26  111.  373:  "The  books  are  full  of 
cases  where,  in  such  actions  as  this,  the  burden  of  proof  is 
always  held  to  be  on  the  plaintiff,  that  he  was  himself  exercis- 
ing ordinary  care  and  diligence  at  the  time  the  accident  hap- 
pened." A.  B.  Railroad  Co.  v.  Grimes,  13  111.  585;  Chicago, 
Burlington  and  Quincy  Railroad  Co.  v.  Dewey,  26  id.  255; 
Illinois  Central  Railroad  Co.  v.  Simmons,  38  id.  242;  Chi- 
cago and  Alton  Railroad  Co.  v.  Gretzner,  46  id.  74;  Chicago 
and  Northwestern  Railroad  Co.  v.  Sweeney,  52  id.  325  ; 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Patten, 
64  id.  510;  Chicago,  Burlington  and  Quincy  Railroad  Co. 
v.  Lee,  68  id.  576 ;  Chicago  and  Alton  R.  R.  Co.  v.  Becker, 
76  id.  25;  Wharton  on  Negligence,  §  300;  Shearm.  and  Kedf. 
on  Negligence,  §  25;  Illinois  Central  Railroad  Co.  v.  Green, 
ante,  p.  19;  2  Redf.  Am.  Railway  Cases,  in  note. 

This  court  has  repeatedly  declared  the  doctrine  that  it  is 
the  duty  of  persons  about  to  cross  a  railroad  track,  to  look 
about  them,  and  see  if  there  is  danger;  not  to  go  recklessly 
upon  the  track,  but  to  take  the  proper  precautions  themselves 
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to  avoid  accidents  at  such  places.  Chicago  and  Rock  Island 
Railroad  Co.  v.  Still,  19  111.  499;  Galena  and  Chicago 
Union  Railroad  Co.  v.  Dill,  22  id.  265 ;  Chicago  and  Alton 
Railroad  Co.  v.  Gretzner,  46  id.  82;  Toledo,  Peoria  and 
Warsaw  Railroad  Co.  v.  Riley,  47  id.  515;  St.  Louis,  Alton 
and  Terre  Haute  Railroad  Co.  v.  Manly,  58  id.  300 ;  Chicago 
and  Alton  Railroad  Co.  v.  Jacobs,  63  id.  179 ;  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  Lee,  68  id.  576;  Toledo, 
Wabash  and  Western  Railway  Co.  v.  Miller,  76  id.  278; 
Toledo,  Wabash  and  Western  Railway  Co.  v.  Jones,  id.  312; 
Chicago,  Rock  Island  and  Pacific  Railroad  Co.  v.  Bell,  70 
id.  102 ;  and  see  Pennsylvania  Railroad  Co.  v.  Beale,  73  Penn. 
St.  504;  McGrath  v.  JVew  York  Central  and  Hudson  River 
Railroad  Co.  59  S".  Y.  468.  It  was  said  in  Chicago,  Burling- 
ton and  Quincy  Railroad  Co.  v.  Van  Patten,  64  111.  516, 
that  the  neglect  of  such  precautions  would  be  gross  negli- 
gence. 

It  is  evident  here,  that  the  driver  of  the  team,  by  the  exer- 
cise of  ordinary  care  and  prudence,  might  have  discovered  and 
avoided  the  approaching  train,  and  that  he  went  upon  the 
crossing  heedlessly  and  recklessly,  without  using  any  precau- 
tion to  ascertain  whether  or  not  there  was  a  train  approaching. 
The  air-brake  seems  to  have  been  applied  and  all  reasonable 
effort  used  to  stop  the  train  and  avoid  the  injury,  as  soon  as  it 
became  apparent  the  team  was  coming  on  the  track  without 
stopping,  and  was  in  a  position  of  actual  danger.  There  is  no 
room  for  imputing  anything  like  intentional  or  wanton  wrong 
to  the  employees  of  the  company.  The  evidence  fails  to  make 
out  a  case  for  a  recovery. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Walker,  and  Mr.  Justice  Dickey,  concur  in 
the  decision  announced  in  this  case,  but  dissent  from  a  portion 
of  the  reasoning  and  some  of  the  rules  announced. 
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William  Lefever 

v. 

John  W.  Mires  et  al. 

Sale  —  delivery  necessary,  of  personal  property,  as  against  creditors. 
Where  a  tenant  sells  property  on  a  farm  of  which  he  has  possession,  to  the 
owner  of  the  farm,  without  delivery  of  possession,  either  actual  or  symboli- 
cal, and  the  property  remains  on  the  farm  where  it  was  before  the  sale,  the 
tenant  still  being  in  possession  of  the  farm,  the  title  to  such  property  does 
not  pass  to  the  purchaser,  as  against  a  judgment  creditor  of  the  tenant. 

Appeal  from  the  Circuit  Court  of  Yermilion  county;  the 
Hon.  O.  L.  Davis,  Judge,  presiding. 

Mr.  J.  Harper,  for  the  appellant. 

Messrs.  Mann  &  Calhoun,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  contest  here  is  between  appellant,  as  purchaser,  and 
appellee,  as  judgment  creditor,  in  regard  to  which  has  the 
prior  right  to  certain  hay  and  corn,  and  a  cow. 

The  property  originally  belonged  to  one  Brewer,  against 
whom  appellee's  judgment  was  obtained,  who  was  tenant  of  a 
farm  of  appellant  for  the  year  1874. 

Appellant  claims  that  Brewer  sold  the  property  to  him  on 
the  21st  of  October,  1874,  which  was  before  the  levy  of  appel- 
lee's execution.  The  corn  and  hay  were  raised  on  the  farm  of 
appellant,  of  which  Brewer  was  tenant,  and  the  hay  was  in 
stack  and  the  corn  cut  up  and  in  shocks  on  the  land  where 
grown,  at  the  time  of  the  alleged  sale,  and  the  cow  was  also 
then  on  the  same  farm. 

The  evidence  fails  to  show  other  than  a  contract  of  sale. 
The  property  remained  where  it  was  before  the  sale — Brewer 
still  being  in  possession  of  the  farm — until  the  levy  of  the 
execution;  and  there  is  no  proof  of  even  a  symbolical  delivery 
to  appellant. 
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It  is  argued  that  the  court  erred  in  instructing  the  jury  that, 
to  make  the  sale  valid  as  against  appellee,  it  was  essential  the 
proof  should  show  that  there  was  an  actual  delivery  of  pos- 
session to  the  appellant. 

The  rule  undoubtedly  is,  as  contended  by  appellant,  where 
the  goods  are  ponderous  or  bulky,  or  can  not  be  conveniently 
delivered  manually,  there  may  be  a  symbolical  delivery;  but 
we  are  unable  to  see  why  there  could  not  have  been  an  actual 
delivery  of,  at  least,  the  cow,  here,  even  if  it  shall  be  conceded 
the  shocks  of  corn  and  hay  were  too  ponderous  for  manual 
delivery.  But  what  act  tending  to  show  symbolical  delivery 
can  be  claimed  to  have  been  proven?  We  have  been  unable 
to  find  evidence  of  any.  It  does  not  appear  that  the  property 
was  present  when  the  contract  for  sale  was  made,  or  that  any- 
thing else  was  done  between  the  parties  than  merely  to  make 
the  agreement  to  sell.  The  property  remained  in  the  posses- 
sion, and,  so  far  as  the  entire  world  could  see,  was  still  owned 
by  Brewer,  after  as  well  as  before  the  sale.  This,  as  against 
creditors,  in  our  opinion,  was  insufficient  to  pass  the  title. 

There  was  no  necessity  for  putting  a  qualification  in  the 
instruction  not  sustained  by  the  evidence;  and  we  are  there- 
fore of  opinion  the  instructions  wrought  appellant  no  injury. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Phcebe  Hereell  et  al. 

v. 
James  Sizeland  et  al. 

1.  Ejectment — notice  to  quit.  Where  there  is  a  tenancy  from  year  to 
year,  an  action  of  ejectment  by  the  landlord  against  the  tenant  can  not  be 
maintained  unless  the  tenant  has  had  sixty  days'  notice  to  quit. 

2.  Tenancy — whether  from  year  to  year  or  at  will.  The  reservation  of 
an  annual  rent  is  the  leading  circumstance  that  turns  leases  for  uncertain 
terms  into  leases  from  year  to  year.    If  the  tenant  be  placed  on  the  land 
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without  any  terms  prescribed  or  rent  reserved,  and  as  a  mere  occupier,  he  is 
strictly  a  tenant  at  will. 

3.  Where  parties  move  into  the  house  of  another,  and  reside  with  him, 
and  take  care  of  him  until  he  dies,  but  neither  pay  rent  nor  agree  to  pay 
rent,  and  it  does  not  appear  that  any  term  was  agreed  upon,  they  are  not 
tenants  from  year  to  year,  and  entitled  to  notice  to  quit,  but  are  mere  tenants 
at  the  will  of  the  owner,  and  a  demand  of  possession  will  terminate  the 
tenancy. 

4.  Notice  to  quit — not  necessary  where  tenant  repudiates  tenancy.  A  no- 
tice to  quit  is  not  necessary  unless  the  relation  of  landlord  and  tenant  exists, 
and  where  a  defendant  in  ejectment  repudiates  a  tenancy  and  claims  title  in 
fee,  he  dispenses  with  the  necessity  of  a  notice  to  quit. 

5.  Legal  title — will  prevail  in  ejectment  over  equitable  title.  Where 
the  plaintiff  in  ejectment  shows  a  legal  title,  he  is  entitled  to  recover  as 
against  any  mere  equitable  title  in  the  defendant. 

Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  0.  B.  Smith,  Judge,  presiding. 

Mr.  A.  B.  Bunn,  and  Messrs.  Crea  &  Ewlng,  for  the  plain- 
tiffs in  error. 

Messrs.  Eldridge,  Park  &  Lee,  for  the  defendants  in  error. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  brought  by  the  plaintiffs  in 
error,  heirs  of  William  Dewees,  against  James  Sizeland  and 
Melissa  Sizeland,  to  recover  possession  of  a  certain  tract  of 
land  in  Macon  county. 

A  trial  in  the  circuit  court,  a  jury  having  been  waived,  re- 
sulted in  a  judgment  in  favor  of  the  defendants,  and  the  plain- 
tiffs bring  this  writ  of  error. 

"William  Dewees  originally  owned  the  land  in  controversy, 
and  the  plaintiffs  in  the  action  are  his  legal  heirs.  For  several 
years  previous  to  the  death  of  William  Dewees  the  defendants 
had  been  living  with  him  in  his  house  upon  the  land. 

The  defense  interposed  by  the  defendants  was  of  a  two-fold 
character — first,  that  the  action  could  not  be  maintained  with- 
out sixty  days'  notice  to  quit;  second,  that  Dewees  had,  in  his 
lifetime,  agreed  to  give  them  the  land  for  taking  care  of  him. 
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Where  there  is  a  tenancy  from  year  to  year,  an  action  of 
ejectment  can  not  be  maintained  unless  the  tenants  have  had 
sixty  days'  notice  to  quit,  but  the  facts  disclosed  by  this  record 
do  not  establish  a  tenancy  of  that  character. 

The  terms  and  conditions  under  which  the  defendants  origi- 
nally went  into  the  possession  of  the  premises  are  not  clearly 
disclosed  by  the  proof. 

William  Dewees  had  no  wife  or  children ;  he  was  advanced 
in  years,  and  had  become  enfeebled  in  body  and  impaired  in 
mind,  from  the  habitual  use  of  intoxicating  liquors.  Several 
years  before  Dewees  died  the  defendants  moved  into  the  house 
on  the  premises  occupied  by  him,  and  from  that  time  until 
Dewees  died  they  resided  in  the  house  with  him,  and  took  care 
of  him;  no  rent  appears  to  have  been  paid,  nor  does  the  proof 
show  an  agreement  to  pay  rent,  neither  does  it  appear  that  a 
term  was  agreed  upon. 

Under  these  circumstances,  can  the  defendants  be  regarded 
as  tenants  from  year  to  year,  and  entitled  to  notice  to  quit? 

The  reservation  of  an  annual  rent  is  the  leading  circumstance 
that  turns  leases  for  uncertain  terms  into  leases  from  year  to 
year.  If  the  tenant  be  placed  on  the  land  without  any  terms 
prescribed  or  rent  reserved,  and  as  a  mere  occupier,  he  is 
strictly  a  tenant  at  will.     4  Kent,  114. 

The  same  principle  is  recognized  in  Cox  v.  Burt,  15  E.  C. 
L.  410. 

The  same  doctrine  is  announced  in  Adams  on  Ejectment, 
120,  where  it  is  said,  "In  all  cases  already  mentioned  the  mode 
of  acknowledging  the  tenancy  was  by  the  payment  and  receipt 
of  rent,  which,  indeed,  is  the  common  evidence  in  cases  of  this 
nature." 

In  Dunne  v.  Trustees  of  Schools,  39  111.  578,  it  was  held, 
in  order  to  constitute  a  tenancy  from  year  to  year  there  should 
be  a  stipulation  to  pay  rent,  or  an  actual  payment  of  rent  to 
the  lessor,  and  a  term  agreed  upon. 

Without  a  clear  departure  from  the  rule  announced,  which 
is  believed  to  be  in  harmony  with  the  current  of  authorities 
on  the  subject,  we  can  not  hold  that  the  defendants  w^ere  ten- 
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ants  from  year  to  year,  and  entitled  to  notice  to  quit.  But,  on 
the  other  hand,  they  were  mere  tenants  at  the  will  of  the  owner, 
and  the  demand  of  possession  before  action  brought,  terminated 
the  tenancy  without  any  formal  notice  to  quit,  as  held  in 
Nicholl  v.  McKeag,  21  E.  0.  L.  154,  and  Dunne  v.  Trustees 
of  Schools,  supra. 

But  even  if  the  defendants  were  to  be  regarded  as  tenants 
from  year  to  year,  when,  after  the  death  of  Dewees,  they  denied 
the  tenancy  and  claimed  to  own  the  fee,  this  would  dispense 
with  notice.     Haverly  v.  French,  3  Wend.  337. 

It  would  seem  to  be  apparent  that  a  notice  to  quit  could  not 
be  required  unless  the  relation  of  landlord  and  tenant  existed, 
and  when  the  defendants,  as  in  this  case,  expressly  repudiated 
the  tenancy  and  set  up  that  they  owned  the  fee,  they,  for  whose 
benefit  a  notice  is  required,  may  be  regarded  as  occupying  a 
position  in  which  they  have  dispensed  with  notice.  Jackson, 
v.  Deyo,  3  Johns.  421;  Livingston  v.  Bryan,  1  Johns.  322. 

Under  any  view,  therefore,  that  we  have  been  able  to  take 
of  the  case,  the  defendants  were  not  entitled  to  notice  to  quit. 

This  brings  us  to  a  consideration  of  the  second  branch  of  the 
defense. 

When  the  plaintiffs  established  title  in  Dewees,  and  proved 
his  death,  and  that  they  were  his  legal  heirs,  they  were  enti- 
tled to  recover,  unless  the  defendants,  who  claimed  from  a 
common  source,  established  a  legal  title  emanating  from  De- 
wees in  his  lifetime;  a  mere  equity  in  the  defendants  would 
not  defeat  the  title  established  by  the  plaintiffs,  in  an  action  at 
law. 

Where  a  person  has  purchased  lands  under  a  contract  and 
has  been  let  into  possession,  and  has  fully  performed  on  his 
part,  such  facts  may  constitute  a  defense  in  an  action  of  eject- 
ment brought  by  the  vendor,  as  was  held  in  Stow  v.  Russell, 
36  111.  18,  Staley  v.  Murphy,  47  111.  241,  and  other  like  cases. 

But  the  defense  relied  upon  here  is  entirely  different.  The 
evidence  shows  that  there  had  been  a  verbal  promise  made  by 
William  Dewees  to  give  the  land  to  the  defendants  for  taking 
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care  of  him,  but  no  deed  or  written  contract  had  ever  been 
executed. 

The  facts  proven  could  do  no  more  than  establish  an  equity 
in  the  defendants,  which  could  not  prevail,  in  an  action  at  law, 
as  against  the  legal  title. 

In  Wales  v.  Bogue,  31  111.  464,  it  is  said,  There  is  no  rule 
of  practice  better  settled  than  that  an  equitable  title  forms  no 
bar  to  a  recovery  in  ejectment.  In  that  trial  the  legal  rights 
alone  can  be  considered. 

See,  also,  Frariklin  v.  Palmer,  50  111.  202. 

Even  if  a  valid  and  subsisting  contract  was  entered  into  be- 
tween William  Dewees  and  the  defendants,  by  which  they  were 
to  render  him  certain  service,  and  in  consideration  thereof  he 
was  to  convey  the  lands  to  them,  they  must  resort  to  a  court 
of  equity,  where  the  contract  can  be  established  and  the  proper 
relief  be  obtained. 

By  filing  a  proper  bill  the  action  of  ejectment  may  be  en- 
joined and  the  rights  of  the  parties  fairly  and  fully  adjudicated 
before  the  chancellor. 

But  nnder  the  evidence  before  the  court,  in  the  action  at  law, 
we  are  of  opinion  that  the  plaintiffs  were  entitled  to  recover. 

The  judgment  will,  therefore,  be  reversed  and  the  canse  re- 
manded. 

Judgment  reversed. 


William  P.  Corbie 

v. 
James  W.  Peakce. 

1.  Execution — variance  between  execution  and  judgment  on  which  it  is 
issued.  A  variance  between  an  execution  and  judgment  may  be  so  marked 
as  to  raise  the  inference  that  the  judgment  mentioned  in  the  writ  is  not  the 
judgment  upon  which  the  writ  issued,  but  such  inference  may  be  rebutted 
by  proof;  and  if  it  appears  that,  in  fact,  the  judgment  in  question  is  the  one 
upon  which  the  writ  was  issued,  the  variance,  though  an  irregularity,  does 
not  render  the  writ  void. 
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2.  Same — levy  on  personal  property  vests  title  in  the  officer.  The  taking 
of  goods  subject  to  execution,  by  a  sheriff  or  constable,  by  operation  of  law 
vests  the  title  in  the  officer  making  the  levy,  for  the  purpose  of  realizing 
funds  to  apply  on  the  judgment,  and  the  title  thus  vested  remains  until  di- 
vested by  subsequent  proceedings. 

3.  After  the  return  day  of  an  execution  it  has  no  vitality,  whether  returned 
by  the  officer  or  retained  in  his  possession,  but  the  title  to  goods  seized  under 
it  during  its  life,  remains  in  the  officer  seizing  them,  and  he  may  sell  them 
by  virtue  of  his  title  acquired  by  the  levy. 

4.  Same — amending  execution.  Where  an  execution  is  amended  after  a 
levy  and  seizure  of  goods  under  it,  even  if  such  amendment  has  the  effect  to 
destroy  the  writ,  the  title  of  the  officer  seizing  the  goods  remains  unim- 
paired. 

Appeal  from  the  Circuit  Court  of  Moultrie  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Meeker  &  Hamlin,  for  the  appellant. 

Messrs.  Steele  &  Hug-hes,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  brought  by  appellant,  before 
a  justice  of  the  peace,  against  appellee,  for  a  portion  of  a  stock 
of  goods,  and  carried  to  the  circuit  court  by  appeal,  and  there 
tried  by  the  court  without  a  jury,  by  consent  of  parties. 

On  the  trial  in  the  circuit  court,  the  parties  submitted  the 
case  upon  a  written  statement  of  facts,  signed  by  them,  and  no 
other  proof  was  offered. 

The  court  found  for  the  defendant.  The  plaintiff  moved  for 
a  new  trial,  which  was  overruled,  and  plaintiff  excepted.  Judg- 
ment for  costs  and  for  a  return  of  the  property  was  entered, 
and  plaintiff  appeals  to  this  court. 

The  only  question  in  the  case  is:  Did  the  circuit  court  err 
in  refusing  a  new  trial? 

The  facts  stated  in  the  submission  are  as  follows:  On  July 
16,  1875,  McAuley,  Yoe  &  Co.  recovered  judgment  before  a 
justice  of  the  peace  against  one  Cox,  for  $154.50.  On  July 
19,  1875,  an  execution  issued  on  said  judgment  for  $104.50, 
and  was,  on  the  same  day,  delivered  to  Pearce  (the  appellee  in 
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this  court),  a  constable.  On  August  23,  1875,  Cox  assigned 
all  his  personal  property,  consisting  of  a  large  stock  of  clothing, 
etc.,  to  Corbin  (the  appellant  in  this  court),  for  the  benefit  of 
the  creditors  of  Cox,  and  on  the  same  day  Corbin  took  posses- 
sion of  the  stock  of  goods  under  the  assignment.  On  August 
26, 1875,  Pearce  levied  upon  a  portion  of  the  goods  so  assigned 
to  Corbin,  and,  on  the  same  day,  Corbin  brought  this  action 
of  replevin,  and  took  the  goods  so  levied  upon  by  Pearce.  The 
day  of  trial  before  the  justice  of  the  peace,  in  this  action  of 
replevin,  was  set  for  September  1, 1875.  On  that  day,  "  Pearce 
took  the  execution  to  the  justice  who  issued  it,  and  the  said 
justice  changed  said  execution  from  $104.50  to  $154.50." 

It  is  insisted  that  the  execution  was  originally  void,  on  ac- 
count of  the  variance  between  the  amount  of  the  judgment  and 
the  amount  of  the  execution,  and  that,  if  originally  valid,  the 
execution  was  rendered  void  on  the  1st  of  September  by  the 
change  made  in  the  same  by  the  justice  who  issued  it. 

An  execution  not  based  upon  a  valid  judgment,  is,  undoubt- 
edly, void. 

A  variance  between  a  judgment  and  an  execution  might  be 
so  marked  that,  in  the  absence  of  other  proof,  it  would  prop- 
erly be  inferred  that  the  judgment  in  question  was  not  the 
judgment  mentioned  in  the  writ,  but  such  inference  may  be 
rebutted  by  proof,  (Newman  v.  Willitts,  60  111.  520,)  and  if 
it  appears  that,  in  fact,  the  judgment  in  question  was  the 
judgment  upon  which  the  writ  was  issued,  in  such  case  the 
variance,  though  an  irregularity,  does  not  render  the  writ  void. 

In  this  case,  by  the  written  statement  of  facts,  it  is  conceded 
that  the  execution  in  question  was  "issued  on  said  judgment." 
That  being  conceded,  the  execution  was  valid  and  the  levy  was 
valid. 

The  taking  of  goods  subject  to  the  execution  by  a  sheriff,  or 
constable,  by  operation  of  law  vests  the  title  of  the  property 
in  the  officer  making  the  levy,  for  the  purpose  of  realizing 
funds  to  apply  on  the  judgment.  The  title  to  the  property 
thus  vested  remains,  until  he  is  divested  of  the  title  by  subse- 
quent proceedings. 
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An  execution  has  no  legal  effect,  as  such,  after  its  return  day. 
After  the  return  day,  the  writ,  whether  returned  by  the  officer 
or  held  in  his  hands,  has  no  vitality  whatever.  This,  however, 
does  not  divest  the  officer,  of  his  title  to  goods  properly  seized 
by  virtue  of  the  execution,  within  its  life.  The  officer  remains 
the  owner  of  the  property,  and  may  advertise  and  sell  the 
property  by  virtue  of  his  title  acquired  by  the  levy. 

]STo  act  done  to  the  writ  subsequent  to  the  levy,  (although 
such  act  might  utterly  destroy  the  writ,)  can  in  any  way  inval- 
idate the  right  of  the  officer  acquired  by  his  valid  levy. 
Whether  the  justice  of  the  peace  acted  lawfully  or  unlawfully 
in  changing  the  execution,  such  act  did  not  divest  the  officer 
of  his  title  to  the  property. 

It  does  not  appear,  from  the  written  statement,  whether  the 
parties  in  interest  were  present  or  had  notice  of  the  proceed- 
ing when  the  justice  who  issued  the  writ  determined  to  amend 
it.  If  done  ex_parte,  it  could  have  no  legal  effect  against  par- 
ties not  there. 

It  would  seem  that,  if  the  assignee  accepted  the  assignment 
without  notice  of  all  the  facts  relating  to  the  judgment  and 
execution,  the  lien  of  the  execution  upon  these  goods  could 
not  be  (by  such  amendment,  however  regular,)  enlarged  from 
$104.50  to  $154.50.  The  amendment  could  not  have  a  retro- 
active effect  in  such  case.  This  question  does  not  arise  in  this 
case.  The  officer  had  lawful  right  to  the  possession  of  the 
goods  levied  upon,  and  was  entitled  to  the  judgment  in  his 
favor  as  rendered  by  the  circuit  court.  Should  the  goods,  on 
sale,  bring  more  than  $104.50  and  costs,  the  question  may  then, 
and  not  till  then,  arise  whether  the  assignee  be  not  entitled  to 
the  surplus. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Mary  Jordan 

v. 

Henry  P.  Clark  et  al. 

1.  Ante-nuptial  contract — construction.  Where,  by  the  terms  of  an 
ante-nuptial  contract,  the  intended  wife,  in  case  the  marriage  is  consum- 
mated, and  she  survives  her  husband,  is  to  receive  a  certain  sum  of  money- 
out  of  his  personal  estate,  in  lieu  of  dower,  distributive  share  and  allow- 
ances of  all  kinds  out  of  his  estate,  such  provision  is  a  substitute  or  equiv- 
alent for  dower,  which  can  only  be  claimed  by  her  in  case  she  becomes  his 
widow. 

2.  Same — when  rights  under,  barred  by  divorce.  Where,  by  the  terms  of 
an  ante-nuptial  contract,  a  certain  sum  is  provided  for  the  wife,  to  be  paid- 
out  of  the  personal  estate  of  the  husband,  as  a  substitute  or  equivalent  for 
dower,  in  case  she  survives  him,  a  divorce  granted  to  the  husband  for  the 
fault  or  misconduct  of  the  wife,  will  bar  any  claim  against  his  estate  under 
such  contract. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Messrs.  John  M.  &  John  Mayo  Palmer,  for  the  appellant. 

Messrs.  John  E.  Rosette  &  Bro.,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  decision  of  this  case  involves  the  construction  of  the 
ante-nuptial  contract  between  appellant,  Mary  Jordan,  and 
Edward  Clark,  since  deceased,  by  which  it  was  agreed,  in  case 
the  marriage  was  subsequently  consummated,  and  in  the  event 
she  should  survive  him,  she  would  receive,  out  of  his  personal 
estate,  the  sum  of  $2000,  in  lieu  of  all  dower,  distributive 
share  and  allowances  of  all  kinds  out  of  his  estate,  and,  in 
consideration  of  such  settlement,  she  relinquished  all  right  of 
dower,  all  distributive  share  of  his  estate,  and  bound  herself 
never  to  set  up  any  claim  thereto. 

Shortly  after  the  making  of  the  contract,  the  parties  were 
married,  and  lived  together  as  man  and  wife  for  a  period  of 
30— 81st  III. 
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about  two  years,  when  she  left  her  husband  without  any  just 
cause,  and  never  returned  to  live  with  him.  Afterwards,  Clark 
filed  a  bill,  and  obtained  a  divorce  from  her  on  the  ground  of 
desertion.  By  his  bill,  Clark  asked  that  the  marriage  contract 
might  be  annulled,  and  although  the  court  granted  a  divorce 
as  to  the  other  relief  sought,  the  decree  provided  that  all  ques- 
tions as  to  marriage  settlements  and  alimony  be  reserved  for 
the  further  order  of  the  court.  !No  other  order  was  ever  made, 
but  the  cause  was  stricken  from  the  docket  with  leave  to  rein- 
state. 

After  the  death  of  Clark,  appellant  filed  a  claim  against  his 
estate,  in  the  county  court,  for  the  sum  of  $2000,  being  the 
amount  named  in  the  ante-nuptial  contract.  It  was  disallowed 
in  that  court,  and,  on  appeal  to  the  circuit  court,  it  was  again 
disallowed,  and  the  claimant  brings  the  case  to  this  court. 

Under  the  statute  in  force  when  the  contract  •  between  the 
parties  was  entered  into,  a  jointure  created  for  the  benefit  of 
the  wife,  with  her  assent,  and  to  be  taken  in  lieu  of  dower, 
would  constitute  a  bar  to  any  right  of  claim  to  dower  of  such 
wife  in  the  lands  of  her  husband,  but  it  was  also  provided, 
if  a  divorce  should  be  granted  on  account  of  the  fault  or  mis- 
conduct of  the  wife,  it  would  forfeit  the  benefit  of  such  joint- 
ure.    Dower  Act  1845,  §§  7,  12. 

The  provision  made  for  the  wife  in  this  case,  in  lieu  of 
dower,  does  not  come  within  the  statutory  definition  of  joint- 
ure. It  is,  nevertheless,  in  the  nature  of  a  jointure,  and  would, 
no  doubt,  bar  her  dower  in  her  husband's  estate,  had  she  been 
his  widow  at  the  time  of  his  death.  Any  provision,  it  is  said, 
however  precarious,  whether  secured  out  of  realty  or  person 
alty,  which  an  adult,  previous  to  her  marriage,  accepts  in  lieu 
of  dower,  will  be  a  good  jointure  in  equity.  3  Bacon's  Abr. 
p.  230,  "Jointures." 

Had  the  provision  made  for  the  wife  in  this  case  been  a 
statutory  jointure,  it  would  have  been  destroyed  by  the  divorce 
granted  for  the  fault  or  misconduct  of  the  wife;  but  it  would 
be  more  accurate  to  treat  the  provision  made  for  her  as  a  sub- 
stitute or  equivalent  for  dower.     This  would  seem  to  be  the 


1876.]  Jordan  v.  Clark  et  al.  467 

Opinion  of  the  Court. 

true  construction  of  the  contract.  Like  dower,  it  could  only 
be  enjoyed  by  a  widow.  Under  our  statute,  dower  is  lost  by 
divorce  granted  for  the  fault  or  misconduct  of  the  wife,  and, 
by  a  parity  of  reasoning,  it  would  seem  that  which  is  the  sub- 
stitute or  equivalent  of  dower  would,  in  like  manner,  be  lost. 

The  argument  is.  the  divorce  operates  only  upon  those  rights 
and  obligations  created  by  law,  and  given  to  or  cast  upon  the 
parties  by  law,  in  consequence  of  the  assumption  of  the  rela- 
tion of  husband  and  wife,  and  hence  has  no  effect  whatever 
upon  the  rights  and  obligations  created  by  or  dependent  upon 
the  contract  of  the  parties.  The  difficulty  is  not  so  much  in 
the  logie  of  the  argument  as  in  the  want  of  application  to  this 
case.  The  error  consists  in  the  assumption,  the  husband,  by 
the  contract,  took  upon  himself  the  relation  and  obligation  of 
a  debtor  to  his  intended  wife.  The  contract  will  not  admit  of 
this  construction. 

As  we  have  seen,  the  provision  made  for  the  wife  w^as,  in 
fact,  a  substitute  or  an  equivalent,  accepted  by  her  in  lieu  of 
dower,  and  no  reason  is  perceived  why  it  would  not  be  as  ef- 
fectually lost  by  divorce  for  the  misconduct  of  the  wife  as  dower 
itself.  The  money  was  not  given  in  consideration  she  would 
marry  him,  but  was  to  be  paid  to  his  widow  on  his  death, 
when  the  right  of  dower  would  attach,  if  no  legal  contract  had 
been  made,  the  effect  of  which  would  be  to  bar  it.  Having 
been  divorced  before  the  death  of  her  husband,  she  never  be- 
came his  widow,  and  the  divorce  having  been  granted  on 
account  of  her  own  misconduct,  it  follows  she  would  be  en- 
titled neither  to  dower  nor  the  provision  made  in  lieu  of  it,  by 
her  assent. 

In  no  possible  view  could  claimant  enforce  the  contract  in 
her  favor,  except  as  the  widow  of  Edward  Clark.  She  never 
became  his  widow.  Her  own  misconduct  was  the  cause  of  the 
dissolution  of  the  marriage  relation,  and,  therefore,  upon  the 
death  of  her  husband  she  acquired  no  rights  under  the  contract 
that  she  could  enforce  against  his  estate.  The  case  of  Clark 
v.  Lott,  11  111.  105.  in  principle  is  analogous  with  the  case  at 
bar,  and  its  reasoning  has  its  just  application  here.     Ceasing 
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to  be  the  wife  of  Clark,  she  could  not  become  his  widow,  and 
the  contingency  upon  which  her  right  to  the  money  secured 
by  the  contract  depended  never  happened,  hence  no  right  of 
action  existed  in  her  favor. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


G.  S.  Datta 


James  L.  Short. 

1.  Contract — by  letter,  and  acceptance.  An  offer  by  a  party  to  employ 
another  for  labor  during  the  winter  months,  by  letter,  and  its  acceptance  by 
the  other,  constitutes  a  contract  according  to  the  terms  contained  in  the  let- 
ter, and  such  a  contract  is  mutually  binding. 

2.  Same — recovery  by  laborer  when  discharged.  If  one  commences  ser- 
vice, under  a  contract  to  labor  for  another  during  the  winter  months  at  $10 
per  week,  and  is  discharged  at  the  end  of  the  first  month,  without  cause, 
and,  after  reasonable  exertion,  fails  to  find  other  employment,  he  may 
recover  the  wages  agreed  to  be  paid  him,  and  in  such  case  it  is  not  neces- 
sary he  should  remonstrate  at  being  discharged. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

This  was  an  action  originally  brought  before  a  justice  of  the 
peace,  by  James  L.  Short,  against  G-.  S.  Dana.  On  appeal  to 
the  circuit  court,  the  cause  was  tried  by  the  judge,  without  a 
jury,  resulting  in  a  judgment  of  $104.35  in  favor  of  the  plain- 
tiff. 

The  defendant  sent  the  plaintiff  a  letter,  of  which  the  fol- 
lowing is  a  copy: 

Springfield,  III.,  Sept.  21,  1874. 
Mr.  J.  L.  Short,  Chatham: 

Dear  Sir — Mr.  Lavely  has  got  a  place  as  book-keeper  at 
higher  wages,  and  has  left.  I  am  not  very  busy  now,  but  ex- 
pect to  have  a  good  deal  of  potato  work  soon.     If  $10  per 
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week  through  the  winter  will  be  worth  your  while  to  come 
and  work  for  me,  let  me  know  at  once.  It  is  very  probable 
you  will  be  worth  more  to  me;  if  so,  I  never  wait  to  be  asked 
for  more  wages.  Yours,  truly, 

G.  S.  Dana. 
The  proof  showed  an  acceptance  of  the  offer,  and  that  the 
plaintiff  commenced  the  service. 

Messrs.  John  M.  &  John  Mayo  Palmee,  and  Mr.  Webner 

E.  Loomis,  for  the  appellant. 

* 
Messrs.  Bradley  &  Bradley,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  offer  contained  in  appellant's  letter  to  appellee,  when  at 
Chatham,  and  appellee's  acceptance  thereof,  created  a  contract 
according  to  the  terms  contained  in  the  letter.  Those  terms 
were,  constant  work  for  the  ensuing  winter  at  ten  dollars  per 
week.  Appellee  was  bound  by  these  terms  to  work  for  appellant 
through  the  winter,  for  ten  dollars  a  week.  He  entered  upon 
the  service,  and  was  discharged  without  any  fault  on  his  part, 
in  about  one  month,  and  has  failed  to  procure  emploj^ment 
elsewhere,  after  making  reasonable  efforts  in  that  direction. 

There  was  mutuality  in  the  contract,  and  it  has  not  been 
kept  by  appellant,  and  no  reason  given  why  he  did  not  keep 
it.  It  would  not  have  availed  appellee  to  have  objected  at  the 
time  of  his  discharge.  Appellant  had  determined  on  his  course 
of  action,  and  remonstrances  by  appellee  would  have  been 
unavailing.  He  could  not  compel  a  specific  performance,  but 
the  law  gives  him  redress  for  the  damages  he  has  sustained, 
which  were  properly  found  by  the  court,  there  being  sufficient 
evidence  of  the  contract. 

We  see  no  reason  for  reversing  the  judgment,  and  it  will  be 
affirmed. 

Judgment  affirmed. 
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Trustees  of  Schools  of  Township  24,  Etc. 

v. 
Trustees  of  Schools  of  Township  25,  Etc. 

1.  School  .trustees — of  one  township  liable  to  trustees  of  another,  for 
money  had  and  received  to  its  use.  A  congressional  township  was  divided  by 
a  county  line,  so  that  the  north  half  was  in  one  county  and  the  south  half  in 
another,  but  the  school  fund  was  held  as  a  common  fund,  and  distributed 
among  the  districts  of  the  township  in  each  county.  The  south  half  was 
united  with  the  township  adjoining  it  on  the  south  as  one  township,  under  the 
township  organization  law.  The  counties  both  donated  a  portion  of  the  pro- 
ceeds of  swamp  lands  to  the  school  townships,  and  distributed  it  according  to 
the  geographical  area  in  each.  The  portion  of  the  fund  belonging  to  the  south 
half  of  the  township  divided  by  the  county  line,  by  order  of  the  county  author- 
ities, came  into  the  hands  of  the  treasurer  of  the  township  to  which  it  was 
joined  under  township  organization,  and  afterwards  the  county  board  ordered 
such  fund  to  be  paid  over  to  the  treasurer  of  the  township  so  divided  by  the 
county  line,  which  at  a  meeting  of  the  trustees  of  the  two  townships  had 
been  agreed  should  be  done,  if  the  county  board  would  make  such  an  order: 
Held,  that  upon  refusal  to  comply  with  the  order  to  pay  over  the  money,  by 
the  treasurer  and  trustees  in  whose  hands  it  was,  the  trustees  of  the  township 
entitled  to  it  could  recover  it  from  the  trustees  of  the  other  township,  in 
an  action  for  money  had  and  received. 

2.  School  districts — liable  for  money  had  and  received.  School  dis- 
tricts, like  individuals,  must,  when  they  obtain  and  hold  the  money  of 
another,  be  held  to  refund  it. 

Appeal  from  the  Circuit  Court  of  McLean  court ty ;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Rowell  &  Hamilton,  for  the  appellants. 
Messrs.  "Williams,  Burr  &  Capen,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  from  the  record  in  this  case,  that  the  south  half 
of  township  25  north,  range  6  east,  is  situated  in  McLean 
county,  and  the  north  half  in  Livingston  county;  that  it  is  or- 
ganized as  a  school  township,  and  that  the  school  fund  of  the 
same  is  a  common  fund,  and  is  distributed  among  the  districts 
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therein  in  each  county;  that  there  was  a  large  fund  received 
by  the  county  of  McLean,  on  the  sale  of  swamp  lands,  a  por- 
tion of  which  the  county  authorities  donated  to  the  Normal 
University,  and  the  remainder  to  the  school  townships,  and 
distributed  it  according  to  the  geographical  area  in  each. 
Livingston  county,  having  a  similar  fund,  made  a  like  distribu- 
tion among  the  school  townships  in  that  county.  According 
to  the  terms  of  this  distribution,  the  school  authorities  of  the 
various  townships  were  required  to  hold  and  use  this  fund  in 
the  same  manner  as  money  arising  from  the  sale  of  the  six- 
teenth or  school  section. 

It  seems  that  township  24  and  the  south  half  of  township 
25,  were  united  as  one  town,  under  the  township  organization 
law.  The  order  on  the  agent  of  the  county  was,  to  pay  the 
money  over  to  treasurers  of  full  townships,  and  they  appointed 
George  W.  Freshcom  to  receive  the  fund  for  township  24,  and 
the  south  half  of  25.  He  was  directed  to  loan  this  fund, 
and  pay  the  interest  on  schedules,  two-thirds  on  schools  taught 
in  24,  and  one-third  on  schools  in  the  south  half  of  25;  and 
he  was  required  to  pay  the  same,  or  deliver  the  securities  there- 
for, to  the  school  treasurer  of  township  24,  when  one  should  be 
appointed.  A  treasurer  was  subsequently  appointed,  and  the 
fund  was  paid  over  to  him. 

In  September,  1872,  the  county  board  of  McLean  county 
made  an  order  that  all  of  the  swamp  land  school  fund  in  the 
treasury  of  township  24,  belonging  to  25,  be  paid  to  the  treas- 
urer of  schools  in  township  25,  provided  the  swamp  land 
school  fund  of  the  north  half  be,  in  like  manner,  paid  into  the 
treasury.  And  it  is  conceded  that  the  fund  for  the  north  half  in 
Livingston  county  was  so  paid  into  the  treasury;  and  the 
school  fund  of  township  25,  subject  to  distribution,  was  paid 
out  on  schedules  of  schools  taught  in  the  township,  as  well  in 
McLean  as  in  Livingston  county.  The  school  trustees  of  the 
two  towns  met,  and  it  was  agreed  that  if  the  county  board  of 
McLean  county  would  so  order,  they  would  pay  to  the  treas- 
urer of  township  25  the  proportion  which  it  is  conceded  be- 
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longs  to  the  south  half  of  that  township,  with  eight  per  cent 
interest,  but  on  the  order  being  passed  they  refused. 

It  appears  that  the  sum  received  as  principal  for  the  south 
half  of  25  is  $1011.8.3,  which  has  been  kept  loaned  the  greater 
part  of  the  time,  at  ten  per  cent  per  annum.  It  also  appears 
that  this  fund,  or  any  part  of  it,  was  never  distributed  to 
schools  taught  in  the  south  half  of  township  25,  but  on  the 
presentation  of  one  schedule  so  taught,  payment  was  refused. 
The  money  was  demanded  both  of  the  treasurer  and  the  trus- 
tees, before  suit  was  brought,  but  it  was  refused.  The  court 
below,  having  tried  the  cause  by  consent,  found  for  plaintiffs 
the  sum  of  $1416.22,  and  rendered  judgment  therefor,  and 
defendants  bring  the  case  to  this  court  on  appeal. 

All  the  grounds  urged  for  a  reversal  are  purely  technical, 
there  not  being  the  slightest  pretense  that  appellants  have  any 
legal  or  equitable  claim  to  the  money,  as  trustees  of  their  town- 
ship. It  is  perfectly  obvious  that  they  have  not  the  slightest 
claim  to  the  fund,  and  no  one  could  hesitate  to  say  that  from 
the  first  it  has  belonged,  in  equity,  and  on  the  plainest  princi- 
ples of  justice,  to  the  inhabitants  of  the  south  half  of  25.  Yet, 
without  the  shadow  of  a  rightful  claim,  it  has  been  mixed  with 
their  own  school  fund,  they  have  loaned  it,  and  appropriated  the 
proceeds  to  their  own  schools  and  funds,  and  when  a  schedule  is 
presented  from  those  to  whom  it  was  given,  without  any 
claim  of  right  it  is  refused  payment. 

It  is  not  claimed,  in  argument,  that  appellants  have  any 
legal  claim  to  the  fund,  but  that  they  received  it  in  trust  for 
the  south  half  of  township  25.  They,  by  their  past  conduct, 
have  not  so  held  or  treated  it.  Judging  from  their  acts,  they 
have  held  it  as  the  fund  of  township  24,  appropriated  it  to  its 
use,  and  totally  denied  all  trust,  by  refusing  to  pay  any  portion 
of  the  fund  to  those  entitled  to  it. 

We  fail  to  see  that  there  is  the  semblance  of  a  trust.  The 
money  was  placed  by  the  county  board  in  the  hands  of  Fresh- 
corn,  to  hold  until  township  24  should  become  organized,  and 
then  pay  it  to  the  treasurer.  In  placing  it  in  the  hands  of 
Freshcom,  they  declared  that  one-third  belonged  to  the  south 
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half  of  township  25 ;  and  in  the  order  to  pay  the  fund  to  the 
treasurer  of  24,  no  trust  was  declared  or  conditions  imposed, 
and  the  law  would  not  imply  a  trust,  but  simply  that  the  fund 
should  remain  in  the  hands  of  the  treasurer,  and  under  the 
control  of  the  trustees,  until  the  south  half  of  township  25 
should  in  some  way  become  organized,  or  attached  to  some  other 
organized  territory,  and  then  pay  the  fund  to  the  authorities 
having  control  of  that  territory,  for  school  purposes.  This  is 
the  only  reasonable  inference  to  be  drawn  from  the  circum- 
stances. When  appellants  received  the  money,  it  was  with 
this  implied  obligation  imposed. 

The  south  half  of  township  25  became  so  organized  by 
uniting  with  the  north  half,  thus  becoming  a  legal  school  town- 
ship, and,  as  is  conceded,  it  is  entitled  to  this  money.  It  is  an 
elementary  principle  of  the  law,  that  the  action  of  assumpsit 
for  money  had  and  received  for  the  use  of  another,  will  lie 
whenever  the  defendant  has  received  money  which,  in  equity, 
belongs  to  the  plaintiff.  That  these  appellants  have  received 
money  that  equitably  belongs  to  township  25,  seems  to  us  so 
obvious  that  the  citation  of  authority  or  reasoning  could  not 
make  it  clearer.     It  looks  to  us  to  be  evident. 

But  it  is  said  that  this  money  was  paid  to  the  treasurer  as 
an  individual,  and  the  trustees  controlled  it  as  individuals,  and 
the  recovery  should  be  had  against  them  as  individuals.  The 
money  was  ordered  to  be  paid  to  the  treasurer,  and  not  the  indi- 
vidual holding  the  office;  and  he  received  it  as  treasurer,  loaned 
it  as  treasurer,  and  the  trustees  ordered  him  to  pay  it  out  as 
treasurer.  Nor  did  the  trustees  assume  the  control  of  the 
fund  as  individuals.  All  they  did,  so  far  as  we  can  see,  was  as 
trustees  and  not  as  individuals. 

But  it  is  said  that  the  treasurer  had  no  power,  as  an  officer,  to 
receive  the  money,  nor  did  the  trustees  have  a  right  to  control 
it  as  officers.  To  admit  this  position  would  be  to  hold  that 
the  corporation  could  be  held  liable  for  no  wrongful  act  of  its 
officers.  If,  through  mistake,  they  should  collect  money  not 
owing  to  the  fund,  and  it  were  placed  in  the  treasury,  the  cor- 
poration could  hold  it,  and  the  person  wronged  would  be  com- 
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pelled  to  look  to  the  individual  officers  for  his  money.  It  wonld 
be  to  hold  that  whatever  funds  found  their  way  into  the  school 
treasury,  they  might  hold  it,  however  unjust  or  dishonest.  Such 
can  not  be  the  law,  as  it  shocks  every  principle  of  right. 
Such  corporations,  like  individuals,  must,  when  they  obtain  and 
hold  the  money  of  another,  be  held  to  refund  it.  There  are 
many  acts  of  such  officers  for  which  such  corporations  are  not 
liable,  but  this  is  not  of  that  class. 

We  perceive  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


William  H.  Broadwell 

v. 

Alfred  L.  Paradice. 

1.  Replevin — assessmeiit  of  damages  on  dismissal  of  suit.  Where  prop- 
erty levied  on  by  an  officer  under  an  execution  is  taken  from  him  on  a  writ 
of  replevin  at  the  suit  of  a  stranger,  and  afterwards  the  replevin  suit  is  dis- 
missed, and  a  return  of  the  property  awarded,  the  court  should  assess  the 
officer's  damages  for  the  detention  of  the  property  at  whatever  the  use  of 
the  property  was  worth  for  the  time  it  was  detained. 

2.  Same — how  the  fund  is  held  by  the  officer.  In  such  case,  the  officer 
would  hold  the  entire  proceeds  of  the  property,  including  the  amount  of 
damages  so  assessed,  to  be  applied,  first,  to  the  payment  of  the  execution, 
and  the  residue  to  be  paid  over  to  the  execution  debtor. 

3.  Irregularity  in  execution — who  may  question  it.  Where  property 
was  seized  by  an  officer  upon  execution,  and  was  afterward  taken  from  the 
officer  under  a  writ  of  replevin  at  the  suit  of  a  stranger,  on  a  proceeding  to 
assess  the  damages  for  the  detention  of  the  property,  the  replevin  suit  having 
been  dismissed  by  the  plaintiff  therein,  the  latter  objected  that  the  execution 
under  which  the  officer  held  the  properly  had  no  seal,  but  it  was  held  it  was 
not  for  him  to  question  the  regularity  of  the  execution,  in  that  suit. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Mr.  Wilber  F.  Goheen,  for  the  appellant. 
Messrs.  Epler  &  Callon,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

July  25th,  1873,  an  action  of  replevin  was  brought  by  appel- 
lee, Paradice,  to  recover  possession  of  certain  personal  property 
upon  which  appellant,  Broadwell,  as  sheriff  of  Morgan  county, 
had  levied  to  satisfy  an  execution  in  favor  of  one  McGregor. 

The  property  was  taken  out  of  the  hands  of  the  sheriff, 
Broadwell,  upon  the  writ  of  replevin,  and  delivered  to  the 
plaintiff  in  the  replevin  suit. 

After  the  impanneling  of  a  jury  for  the  trial  of  the  cause, 
but  before  the  same  was  submitted  to  the  jury,  Paradice  dis- 
missed his  suit.  The  court  awarded  a  return  of  the  property, 
and  the  defendant  entered  a  motion  to  have  his  damages 
assessed  under  the  statute,  for  the  use  of  the  property  from 
the  time  it  was  taken  under  the  writ  of  replevin,  from  his 
possession.  After  sundry  continuances,  at  the  May  term,  1875, 
a  jury  was  called  to  assess  said  damages.  The  jury  returned 
a  verdict  finding  no  damages  to  assess;  a  motion  for  a  new 
trial  for  the  assessment  of  damages  was  overruled,  and  judg- 
ment given  against  the  defendant,  Broadwell,  to  reverse  which 
judgment  he  brings  this  appeal. 

The  proceeding  for  the  assessment  of  damages  in  the  court 
below  seems  to  have  gone  upon  an  entirely  erroneous  theory, 
viz:  that,  as  Broadwell,  the  sheriff,  had  not  himself,  individu- 
ally, suffered  any  damage  by  being  deprived  of  the  use  of  the 
property,  he  was  not  entitled  to  recover  any  damages. 

The  evidence  was  undisputed,  that  the  use  of  the  property 
was  worth  from  $18  to  $25  per  month.  It  was  some  twenty- 
two  months  from  the  time  of  taking  the  property  from  the 
sheriff  up  to  that  of  the  trial  for  the  assessment  of  damages. 
The  amount  of  the  execution  under  which  the  sheriff  had 
seized  the  property  was  $502.20,  which  was  entirely  unsatis- 
fied. 

By  the  seizure  of  the  goods  in  execution,  the  sheriff  acquired 
a  special  property  in  them,  and  might  have  maintained  an 
action  of  trespass  or  trover  against  any  one  who  wrongfully 
took  them  away.      Wiloraham  v.  Snow,  2  Saund.  47  a. 
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Had  Paradice  so  taken  the  property — instead  of  as  he  did, 
by  a  writ  of  replevin — he  would  have  been  liable  to  such  an 
action  of  trespass  or  trover,  at  the  suit  of  the  sheriff;  and,  as 
Paradice  was  a  stranger,  the  sheriff  would  have  recovered,  as 
damages,  the  full  value  of  the  property.  The  rule  being  that, 
in  trover  or  trespass,  if  the  property  be  taken  by  a  stranger, 
the  whole  value  may  be  recovered  by  the  special  property  man, 
he  holding  the  balance  be}7ond  his  own  interest  in  trust  for  the 
general  owner;  but  if  the  suit  be  between  him  and  the  gen- 
eral owner,  the  latter  is  entitled  to  a  deduction  of  the  value  of 
his  interest.  Russell  v.  Butterfield,  21  Wend.  300 ;  Brownell 
v.  Manchester  et  al.  1  Pick.  232;  White  v.  Webb,  15  Conn. 
502;  Fallon  v.  Manning,  35  Mo.  271;  Frei  v.  Vogle,  40  id. 
149. 

Under  this  rule,  the  sheriff  here,  Broadwell,  should  have 
been  allowed  to  recover  the  full  value  of  the  use  of  the  prop- 
erty, although  he  himself  had  no  beneficial  interest  therein, 
and  personally  sustained  no  damage.  The  statute  contem- 
plates that  damages  shall  be  given  for  the  use  of  the  property, 
and  does  not  make  reference  to  such  damages  as  the  defendant 
has  sustained ;  the  language  of  the  provision  being  that,  if  the 
plaintiff  suffers  a  non-suit,  "judgment  shall  be  given  for  a  re- 
turn of  the  property,  and  damages  for  the  use  thereof  from  the 
time  it  was  taken  until  a  return  thereof  shall  be  made."  The 
defendant  here  was  the  special  owner  of  the  property,  but  as 
against  the  plaintiff,  a  mere  stranger,  he  was  to  be  viewed 
only  as  owner,  and  as  such,  was  entitled  to  recover  the  value 
of  the  use  of  the  property,  the  same  as  if  the  entire  ownership 
were  vested  in  him. 

It  is  said  that  the  officer  is  not  allowed  to  use  property 
which  he  seizes  on  execution,  nor  is  the  plaintiff  in  execution, 
and  therefore  neither  of  them  is  entitled  to  any  damages  for 
such  use.  It  may  be  that  they,  nor  either  of  them,  suffer  any 
damage  by  deprivation  of  the  use  of  the  property;  that  the 
accruing  interest  on  the  judgment  may  indemnify  the  execu- 
tion creditor  in  this  respect.  But  the  general  owner  does  sus- 
tain damage,  on  such  account.     During  the  time  the  property 
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is  taken  and  withheld  from  being  applied  on  the  execution,  he 
loses  the  interest  on  its  value,  which  runs  against  him  in  the 
meantime  on  the  judgment;  and  as  an  equivalent  for  the 
interest,  it  is  right  that  he  should  have  damages  for  the  use  of 
the  property. 

The  recovery  by  the  defendant,  as  before  observed,  is  in  re- 
spect of  the  entire  interest  in  the  property,  that  of  both  the 
special  and  general  owner,  and  the  damages  recovered  for  the 
use  of  the  property,  if  not  for  the  benefit  of  the  special  owner, 
will  be  for  the  benefit  of  the  general  owner.  All  that  the 
officer  realizes  in  respect  of  the  property,  whether  damages  for 
its  use,  or  proceeds  of  its  sale,  will  be  applied  and  held  for  the 
benefit  of  the  general  owner.  All  thereof  that  may  remain 
after  satisfying  the  execution  against  him,  will  be  held  in  trust 
for  the  general  owner. 

Under  the  language  of  the  statute,  as  defendant,  appellant 
was  entitled  to  recover,  as  damages,  the  value  of  the  use  of  the 
property.  "We  see  nothing  in  the  circumstance  of  this  defend- 
ant being  but  the  special  owner  he  was,  which  should  dififer 
his  case  from  that  of  any  other  defendant.  Reason,  analogy 
to  the  recovery  of  the  special  owner  in  other  cases,  does  not 
justify  the  making  of  a  distinction. 

It  is  objected  that  the  execution,  by  virtue  of  which  the 
property  was  seized,  had  no  seal.  The  property  had  been 
seized  by  appellant  under  the  execution,  and  was  in  his  actual 
possession.  As  against  the  appellee,  a  mere  stranger,  appel- 
lant's possession  was  a  rightful  one,  and  he  was  to  be  regarded 
as  owner.  It  was  not  for  appellee  to  question  the  regularity 
of  the  execution,  in  this  suit. 

The  verdict  was  manifestly  contrary  to  the  evidence,  and  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Rufus  Calef 

v. 
Phcebe  J.  Thomas. 

1.  Private  nuisance — right  of parti/  aggrieved,  to  abate.  Anything  done 
to  the  hurt  or  annoyance  of  the  lands,  tenements  or  hereditaments  of  another 
is  a  private  nuisance,  and  may  be  abated,  that  is,  taken  away  or  removed  by 
the  party  aggrieved  thereby,  so  as  he  commits  no  riot  in  the  doing  of  it. 

2.  In  order  to  justify  the  removal  by  a  person  from  his  land  of  the  prop- 
erty  of  another,  it  must  appear  that  it  was  wrongfully  incumbering  hid 
premises,  and  that  he  therefore  removed  it,  doing  no  unnecessary  damage. 
If  it  appears  that  he  unnecessarily  destroyed  it  or  appropriates  it  to  his  own 
use,  the  justification  fails. 

3.  Malicious  mischief — must  appear  act  was  done  maliciously.  On  an  in- 
dictment against  a  person,  under  the  statute,  for  burning  shocks  of  corn  left  on 
his  land  by  a  tenant,  after  his  term  has  expired,  it  is  necessary  to  prove  that 
the  burning  was  done  maliciously,  but  it  is  not  indispensable  for  that  pur- 
pose that  there  should  be  direct  proof  of  expressions  of  hatred  or  ill  will;  it 
will  be  sufficient  if  it  appears  from  the  evidence  the  act  was  prompted  by 
malevolence  or  revenge,  and  not  merely  for  the  purpose  of  abating  a  nui- 
sance. 

4.  Malicious  prosecution— prosecutor  not  bound  to  prove  guilt  of  party 
accused,  to  escape  liability.  A  party  making  complaint  against  another  and 
procuring  his  arrest  upon  a  criminal  charge,  is  not  bound  to  prove  his  guilt 
or  procure  the  finding  of  an  indictment  against  him  at  the  peril  of  being 
personally  liable  in  an  action  for  damages.  If  he  acts  upon  probable  cause 
he  is  excusable,  whatever  the  result  of  the  prosecution. 

5.  Same — probable  cause — how  established.  On  the  trial  of  a  suit  for  mali- 
cious prosecution,  where  the  prosecution  complained  of  was  that  the  plaintiff 
had  maliciously  burned  certain  shocks  of  corn  of  the  defendant,  which  he  had 
left  on  the  premises  of  the  plaintiff,  after  his  term  as  tenant  expired,  it  was  im- 
proper to  give  an  instruction  which  made  the  fact  that  the  defendant  insisted 
upon  his  right  to  enter  the  plaintiff's  premises  with  teams  of  oxen  when  the 
ground  was  wet,  to  remove  his  corn,  an  element  in  determining  whether  the 
defendant  had  probable  cause  to  believe  the  plaintiff  was  guilty  of  the 
charge  he  had  preferred  against  him. 

6.  Same — burden  of  proof .  In  an  action  for  malicious  prosecution,  the 
burden  of  proof  is  on  the  plaintiff  to  show  that  the  defendant  acted  mali- 
ciously and  without  any  reasonable  or  probable  cause. 

7.  Same — advice  of  attorney.  If  a  party  about  to  commence  a  criminal 
prosecution  communicates  to  the  State's  attorney  all  the  material  facts  affect- 
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ing  the  question  of  the  guilt  of  the  party  about  to  be  accused,  which  are 
known  to  him,  and  then  acts  upon  his  advice,  the  presumption  of  malice  is 
rebutted,  and  an  action  against  him  for  malicious  prosecution  will  fail. 

8.  Instructions — should  not  single  out  certain  facts.  An  instruction 
which  singles  out  and  gives  undue  prominence  to  certain  facts,  ignoring 
other  facts  proved  and  of  equal  importance  in  a  proper  determination  of  the 
case,  is  improper. 

9.  Same — not  marked  "given"  or  "  refused."  Where  instructions  asked 
by  a  party  are  not  marked  by  the  court  either  as  "given"  or  "refused,"  the 
effect  is  precisely  the  same  as  if  they  had  been  formally  marked  refused. 

10.  Evidence — of  damage  to  land  not  admissible  in  suit  for  ma  licious  pro- 
secution. In  a  suit  for  malicious  prosecution,  growing  out  of  a  prosecution 
instituted  by  a  tenant  against  his  landlord  for  burning  some  shocks  of  corn, 
evidence  of  damage  done  by  the  tenant  to  the  land,  is  not  admissible. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Messrs.  Crea  &  Ewinq,  and  Mr.  E.  A.  Barringer,  for  the 
appellant. 

Mr.  P.  A.  Hamilton,  and  Messrs.  Nelson  &  Koby,  for  the 
appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Phoebe  Thomas  rented  land  to  Morgan  S.  Thomas,  which  he 
cultivated  in  corn  in  the  summer  of  1872,  his  term  expiring 
March  1st,  1873.  In  August,  1872,  he  entered  into  a  contract 
whereby  he  sold  his  part  of  the  crop  (two-thirds)  to  Rufus 
Calef,  to  be  delivered  in  the  shock  on  the  ground.  Delay  oc- 
curred, probably  through  the  fault  of  Calef,  in  estimating  the 
quantity  of  corn,  so  that  the  transaction  was  not  finally  closed 
between  Calef  and  Morgan  S.  Thomas  until  in  March,  1873. 
Phoebe  Thomas  rented  the  land  on  which  the  corn  was,  to  John 
Thomas,  for  the  year  1873,  his  term  commencing  March  1st, 
of  that  year. 

Calef  neglected  to  remove  the  corn  until  late  in  May, 
whether  by  the  consent  of  John  Thomas  or  not,  is  in  con- 
troversy; and  then  commenced  to  remove  it  with  ox  teams. 
Phoebe  Thomas  objected  to  the  use  of  ox  teams  in  removing 
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the  corn,  insisting  they  would  damage  her  land  more  than 
horses;  but  no  heed  was  given  to  this  objection. 

John  Thomas  commenced  plowing  for  his  spring  crop  before 
the  corn  was  all  removed,  and  made  frequent  complaints  to 
Phoebe  Thomas  that  Calef  was  not  removing  his  corn  suffi- 
ciently  to  enable  him  to  progress  with  his  work.  Calef  had 
been  notified  previously  to  remove  the  corn,  and  there  is  evi- 
dence tending  to  show  that  the  two  teams  employed  for  that 
purpose  by  him,  and  which  were  constantly  engaged  at  it, 
were  sufficient  to  remove  the  corn  fast  enough  to  keep  out  of 
the  way  of  the  teams  of  John  Thomas  in  plowing. 

Finally,  Phoebe  Thomas  burned,  on  one  occasion,  several  of 
the  shocks  of  corn,  and  shortly  afterwards  a  number  more,  in 
all  sixty  shocks. 

Calef,  after  the  burning,  saw  Phoebe  Thomas,  and  she  ac- 
knowledged that  she  had  burned  it;  whereupon  he  went  to  the 
State's  attorney  and  made  a  statement  in  regard  to  the  matter, 
and  he  advised  that  she  be  prosecuted  for  malicious  mischief. 
The  State's  attorney  prepared  an  affidavit  charging  her  with 
burning  the  corn,  which  Calef  took  to  a  justice  of  the  peace, 
subscribed  and  swore  to,  and  obtained  a  warrant  for  her  arrest. 
She  was  arrested,  went  before  the  justice,  waived  an  examina- 
tion, and  entered  into  recognizance  for  her  appearance  at  the 
next  term  of  the  circuit  court,  to  answer  to  an  indictment  to  be 
preferred  against  her  for  malicious  mischief. 

At  the  next  term  of  the  circuit  court  the  case  was  presented 
to  the  grand  jury,  who  ignored  the  bill,  and  she  was  dis- 
charged. 

The  present  suit  is  brought  by  Phoebe  Thomas  against  Rufus 
Calef,  in  consequence  of  that  prosecution.  The  jury  found  a 
verdict  in  her  favor  for  $1055.55,  upon  which  the  court  gave 
judgment,  and  he  appeals  therefrom  to  this  court. 

The  principles  of  law  applicable  to  the  case,  are,  in  the  main, 
well  settled  and  familiar  to  the  profession.  Blackstone  says, 
s,  private  nuisance  is  "anything  done  to  the  hurt  or  annoyance 
of  the  lands,  tenements  or  hereditaments  of  another."  Book 
3d,  (Sharswood's   edition)  214,   side  216.     And  in  the  same 
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book,  at  page  5,  lie  also  says,  "  whatsoever  unlawfully 
annoys  or  doth  damage  to  another,  is  a  nuisance,  and  such 
nuisance  may  be  abated,  that  is,  taken  away  or  removed 
by  the  party  aggrieved  thereby,  so  as  he  commits  no  riot  in  the 
doing  of  it." 

But  in  order  to  justify  the  removal  it  must  appear  that  the 
obstruction  was  wrongfully  incumbering  his  premises,  and 
that  he  therefore  removed  it,  doing  no  unnecessary  damage. 
If  it  appear  that  he  unnecessarily  destroyed  it  or  appropriated 
it  to  his  own  use,  the  justification  fails.  Waterman  on  Tres- 
pass, sec.  684.  So  it  is  again  said  by  the  last  named  author, 
in  sec.  686,  "The  party  complaining  of  an  injury  has  no  right 
to  do  an  unnecessary  damage  to  the  adverse  party,  notwith- 
standing the  latter  is  in  the  wrong.  He  has  not  even  the  right 
to  take  such  measures  as  will  relieve  his  land  in  the  most 
speedy  manner,  though  he  is  not  bound  to  exercise  his  right 
of  removal  in  the  way  most  convenient  for  the  wrong  doer.1' 
See,  also,  Great  Falls  Go.  v.  .Worster,  15  N".  II.  412;  Wood 
on  Nuisances,  sec.  834,  and  authorities  referred  to  in  note,  and 
also  sec.  838. 

What  was  said  in  Ogden  v.  Lucas,  48  111.  492,  was  not  in- 
tended to  be  in  contravention  of  the  foregoing  principles,  and 
can  not  be  considered  as  so  holding.  The  question  there  turned 
on  the  sufficiency  of  the  pleas,  and  it  was  not  necessary,  nor 
did  the  court  undertake  to  lay  down  a  precise  rule  where  one 
person  may  destroy  the  property  of  another. 

The  statute  under  which  the  plaintiff  was  charged  and  ar- 
rested, provides  that  whoever  wilfully  or  maliciously  burns, 
or  causes  to  be  burned,  any  barrack,  cock,  crib,  rick  or  stack 
of  hay,  corn,  wheat,  oats,  barley,  or  other  grain  or  vegetable 
product  of  any  kind,  or  any  pile  of  coal,  wood  or  any  other 
fuel,  or  any  pile  of  boards,  plank,  posts,  rails,  or  other  lumber, 
or  any  personal  property  whatever,  of  another,  shall  be  impris- 
oned in  the  penitentiary  not  less  than  one  nor  more  than  six 
years."     Laws  of  1867,  p.  158,  sec.  1. 

Taking  the  word  "or,"  as  here  used  conjunctively,  it  was 
necessary,  to  establish  the  plaintiff's  guilt,  to  show  that  she 
31— 81st  III. 


482  Calef  v.  Thomas.  [Jan.  T. 

Opinion  of  the  Court. 

acted  "maliciously"  in  burning  the  corn,  but  it  was  not  indis- 
pensable for  that  purpose  that  there  should  be  direct  proof  of 
expressions  of  hatred  or  ill  will ;  it  was  sufficient  if  it  appeared, 
from  all  the  evidence,  the  act  was  prompted  by  feelings  of  ma- 
levolence or  revenge  toward  the  defendant,  and  that  it  was  not 
merely  for  the  purpose  of  abating  a  nuisance. 

Under  the  evidence  before  us  we  can  hardly  suppose  an  in- 
telligent jury  would  feel  authorized  to  find  that  the  corn  could 
not  have  been  reasonably  removed  out  of  the  way,  and  that  its 
destruction  by  fire  was  absolutely  necessary  to  the  enjoyment 
of  the  use  of  the  land.  It  is,  indeed,  questionable  whether  it 
was  not  being  removed  with  sufficient  rapidity  to  enable  the 
tenant  to  prosecute  his  plowing,  with  all  the  force  he  had,  un- 
interruptedly. 

Still,  the  plaintiff  is  not  to  be  deemed  guilty  simply  because 
she  misjudged  her  legal  rights,  and  acted  with  too  much  pre- 
cipitation. If  a  person  of  ordinary  prudence  and  caution,  sit- 
uated as  she  was,  and  subject  to  the  influences  that  operated 
on  her  mind,  would  have  supposed  the  act  was  necessary  to 
the  enjoyment  of  the  use  of  the  property,  and  she  acted  under 
that  belief,  she  could  not  be  held  guilty  of  having  acted  mali- 
ciously. 

On  the  other  hand,  the  defendant,  by  making  the  charge 
against  the  plaintiff  and  procuring  her  arrest,  was  not  bound 
to  prove  her  guilt  or  procure  the  finding  of  an  indictment 
against  her,  at  the  peril  of  being  personally  responsible  in  an 
action  for  damages.  If  he  acted  upon  probable  cause,  he  was 
excusable,  whatever  the  result  of  the  prosecution,  and  it  de- 
volved upon  the  plaintiff  to  prove  that  he  acted  maliciously 
and  without  any  reasonable  or  probable  cause. 

If  the  defendant,  in  good  faith,  communicated  to  the  State's 
attorney  all  the  material  facts  affecting  the  question  of  the  plain- 
tiff's guilt  which  were  known  to  him,  and  acted  upon  his  ad- 
vice, the  presumption  of  malice  is  rebutted  and  the  action 
must  fail. 

The  fourth  instruction  given  by  the  court,  at  the  instance 
of  the  plaintiff,  was  as  follows: 
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"The  court  instructs,  for  the  plaintiff,  that  if  the  jury  be- 
lieve, from  the  evidence,  that  plaintiff  leased  or  rented  her 
farm  to  one  Morgan  Thomas  for  the  crop  season  of  1872,  said 
term  to  expire  on  the  first  of  March,  1873,  and  that  she  rented 
the  same  land  to  one  John  Thomas  for  the  crop  season  of  1873, 
his  term  to  commence  on  said  first  day  of  March  and  continue 
for  a  year,  and  that  defendant  purchased  part  of  the  crop  grown 
in  1872,  and  standing  in  cocks  on  the  premises,  and  suffered 
the  said  corn  to  remain  on  the  premises  after  the  term  of  the 
first  named  tenant  expired,  and  after  said  first  day  of  March, 
1873,  and  that  after  said  first  day  of  March,  and  before  any 
corn  was  burned,  the  plaintiff  gave  or  caused  to  be  given  to  de- 
fendant notice  to  remove  his  corn  from  said  premises,  and  that 
defendant  neglected,  through  the  months  of  April  and  May,  to 
remove  said  corn,  and  that  he  insisted  upon  the  right  to  enter 
said  premises,  when  the  ground  was  wet,  with  large  teams  of 
oxen,  for  the  purpose  of  removing  said  corn,  and  thereby 
tramped  and  greatly  injured  the  ground,  and  left  said  corn  so 
standing  in  the  way  of  the  said  John  Thomas,  tenant  of  plain- 
tiff, while  he  was  endeavoring  to  cultivate  the  land  in  the 
spring  season  of  1873,  such  facts  and  circumstances-  should  be 
considered  by  the  jury,  if  they  appear  in  proof,  in  determining 
whether  they  have  such  facts  and  circumstances,  when  taken 
and  considered  in  connection  with  all  other  proof  in  the  cause, 
as  would  warrant  a  reasonable  man  in  concluding  that  plain- 
tiff did  not  burn  the  corn  in  question  in  order  to  get  it  out  of 
the  way  of  the  cultivation  of  the  land  by  her  tenant,  but  that 
she  burned  it  with  criminal  intent;  and  if  the  jury  believe  that 
all  the  facts  and  circumstances  proved  did  not  warrant  defend- 
ant, acting  as  a  cautious  man  would  act,  in  believing  that 
plaintiff  acted  with  criminal  intent,  and  that,  in  causing  her 
arrest,  he  acted  maliciously,  if  he  did  cause  her  arrest,  then  the 
jury  shall  find  for  the  plaintiff." 

This  instruction  is  liable  to,  at  least,  two  grave  objections. 
In  the  first  place,  it  singles  out  and  gives  undue  prominence 
to  certain  facts,   ignoring  other   facts  proved   of  equal  im- 
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portance  in  a  proper  determination  of  the  case;  and,  in  the 
second  place,  the  fact  that  defendant  insisted  upon  his  right 
to  enter  the  plaintiff's  premises,  when  the  ground  was  wet, 
with  large  teams  of  oxen,  and  that  he  thereby  greatly  trampled 
and  injured  the  ground,  is  made  an  element,  and  apparently  an 
important  one,  in  determining  whether  the  defendant  had 
probable  cause  to  believe  'that  the  plaintiff  was  guilty  of  the 
charge  he  preferred  against  her. 

"What  possible  connection  had  these  facts  with  the  question 
of  the  plaintiff's  guilt  or  the  motives  with  which  the  defendant 
prosecuted?  The  defendant  may  have  been  guilty  of  a  tres- 
pass by  entering  the  plaintiff's  premises  with  oxen,  but  how 
did  that  give  the  plaintiff  the  right  to  burn  his  corn?  Surely, 
it  can  not  be  pretended  that  one  wrong  confers  a  right  to  offset 
with  another  wrong,  nor  that  the  fact  that  the  defendant  com- 
mitted a  trespass  upon  plaintiff's  property  tends  to  show  that 
he  knew  that  she  was  not  guilty  of  malicious  mischief  in  burn- 
ing his  corn. 

The  seventh  instruction  given  by  the  court,  at  the  instance 
of  the  plaintiff,  is  also  objectionable,  in  presenting,  as  an  ele- 
ment in  the  case,  the  fact  that  defendant  was  guilty  of  a  tres- 
pass in  entering  to  get  the  corn  after  the  expiration  of  the 
tenancy  of  Morgan  S.  Thomas,  on  the  first  of  March,  1873. 

The  eighth  instruction,  given  at  the  instance  of  the  plaintiff, 
is  as  follows: 

"  The  court  instructs,  for  the  plaintiff,  that  if  they  believe, 
from  the  evidence  in  the  cause,  that  shortlv  after  burning  the 
corn  plaintiff  and  defendant  had  a  conversation,  in  which  she 
told  him,  in  substance,  that  she  burned  the  corn  to  get  it  out 
of  her  way  or  out  of  the  way  of  her  tenant,  and  in  which  con- 
versation she  asked  defendant  why  he  did  not  remove  the  corn 
in  the  winter,  when  the  ground  was  frozen,  and  in  answer  to 
which  defendant  had  said,  in  substance,  that  he  did  not  need 
the  corn  then,  and  that  he  could  only  haul  a  load  a  day  in  the 
winter,  and  in  which  conversation  plaintiff  told  defendant  that 
he  had  only  been  removing  a  load  a  d&y  anyway,  and  that  de- 
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fendant  replied  that  lie  had  grass  then  for  his  stock,  and  did 
not  need  more  than  a  load  a  day  of  the  corn,  and  in  which 
plaintiff  asked  defendant  why  he  had  not  come  to  see  her  about 
the  matter  when  she  had  recently  sent  him  word  to  do  so,  and 
why  he  had  not  ceased  to  send  a  large  ox  team  to  tramp  up 
her  ground,  and  take  his  corn  out  with  a  horse  team,  when  she 
had  requested  him  to  do  so  by  message,  sent  by  his  hand  who 
was  hauling  the  corn,  and  to  which  defendant  replied,  in  sub- 
stance and  to  the  effect,  that  he  did  not  think  it  worth  while, 
that  he  did  not  see  what  good  it  would  do  to  come  to  see  her, 
and  in  which  said  conversation  defendant  then  told  plaintiff 
that  he  would  teach  her  a  lesson  that  she  would  find  expensive 
and  hard  to  take,  and  that  defendant  had  made  this  latter  de- 
claration, that  lie  would  teach  plaintiff  a  lesson,  before  he  had 
taken  legal  advice,  such  facts  and  circumstances  are  to  be  con- 
sidered by  the  jury,  together  with  all  the  other  evidence  in  the 
cause,  in  determining  the  question  as  to  whether  defendant 
acted  from  malice  and  in  a  spirit  of  revenge  toward  plaintiff 
in  instituting  the  alleged  prosecution  against  plaintiff,  if  the 
jury  believe,  from  the  evidence,  that  defendant  did  institute 
such  prosecution." 

This  is  liable  to  the  objections  pointed  out  in  regard  to  the 
fourth  instruction,  but  it  is  far  more  objectionable  in  that  the 
assumed  colloquy  between  plaintiff  and  the  defendant  is  not 
supported  by  any  evidence  in  the  record.  This,  the  counsel 
for  the  plaintiff  concede,  but  insist,  nevertheless,  in  point  of 
fact  there  was  such  proof.  The  misfortune  for  them  is,  that 
we  can  know  no  case  save  that  presented  by  the  record. 

We  are  not  prepared  to  say  that  either  of  the  instructions 
asked  by  the  defendant,  and  modified  by  the  court,  should 
have  been  given  without  some  modification,  but  we  are  not 
entirely  satisfied  with  the  substance  of  the  modification  made 
by  the  court.  The  fourth  may  be  taken  to  illustrate  our  view. 
As  asked,  it  read: 

"The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  plaintiff  wilfully  set  fire  to  and  burned  about 
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sixty  shocks  of  corn  belonging  to  the  defendant,  as  stated  in  the 
complaint,  nnder  oath,  of  the  defendant,  read  in  evidence  to 
the  jury,  on  behalf  of  the  plaintiff,  then,  and  in  such  case,  the 
defendant  had  probable  cause  for  the  procuring  of  the  plaintiff 
to  be  arrested  on  a  charge  of  malicious  mischief,  and  the  jury 
should  find  the  defendant  not  guilty." 

Had  the  words  "and  maliciously"  been  inserted  after  the 
word  "  wilfully,"  the  instruction  would  have  been  free  from 
objection.  The  court  modified  it  by  adding:  "  Unless  the 
jury  believe,  from  the  evidence,  that  the  corn  was  on  the  prem- 
ises of  the  plaintiff,  and  that  he,  the  defendant,  refused  to  re- 
move the  corn  in  reasonable  time  after  notice  to  do  so  from 
plaintiff,  if  the  proof  shows  he  had  such  notice." 

This,  in  effect,  says,  if  the  corn  was  left  on  the  plaintiff's 
premises  after  the  defendant  had  reasonable  notice  to  remove 
it,  the  plaintiff  can  not  be  guilty  of  malicious  mischief  for 
burning  it.  This  is  not  the  law.  We  have  already  seen,  that, 
under  the  right  to  abate  a  private  nuisance,  she  might  have 
removed  it,  but  in  doing  so  she  was  bound  to  use  reasonable 
care  to  avoid  doing  unnecessary  injury  to  it,  and  that  she  had 
no  right  to  destroy  it  unless  there  was  no  other  reasonable  way 
by  which  she  could  enjoy  the  use  of  her  land. 

The  following  instructions  were  asked  by  the  defendant,  but 
the  court,  through  inadvertence,  neither  marked  them  given 
nor  refused,  and  they  were  not  given  to  the  jury: 

u  1st.  The  court  instructs  the  jury,  for  defendant,  that  if 
they  believe,  from  the  evidence,  that  the  defendant  had  prob- 
able cause  to  institute  the  criminal  proceedings  against  the 
plaintiff,  then  the  plaintiff  can  not  recover.  Probable  cause  is 
denned  to  be  a  reasonable  ground  of  suspicion,  supported  by 
circumstances  sufficiently  strong  in  themselves  to  warrant  a 
cautious  man  in  the  belief  that  the  person  accused  is  guilty  of 
the  offense  of  which  she  is  charged. 

"2d.  The  court  instructs  the  jury,  for  the  defendant,  that 
the  burden  of  proof  in  this  case  is  upon  the  plaintiff  to  show 
that  the  defendant,  in  instituting  the  prosecution  before  D. 
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Mc  Williams,  a  justice  of  the  peace,  for  malicious  mischief, 
acted  without  probable  cause,  aud  if  they  believe,  from  the  evi- 
dence, that  the  plaintiff  has  failed  to  show  a  want  of  such  prob- 
able cause  by  a  preponderance  of  testimony,  then  the  jury  will 
find  for  the  defendant." 

These  instructions  announce  correct  principles  of  law,  and 
they  were  of  importance  to  the  rights  of  the  defendant.  The 
same  thing  does  not  appear  to  have  been  said  in  other  instruc- 
tions, and  we  are  of  opinion  the  defendant  may  have  been  pre- 
judiced by  their  not  having  been  given  to  the  jury.  It  does 
not  appear  that  defendant's  counsel  were,  in  any  degree,  re- 
sponsible for  the  oversight  of  the  court,  and  the  effect  is  pre- 
cisely as  if  the  instructions  had  been  formally  marked  refused. 
We  think  it  was  error. 

There  was  also  error  in  the  admission  of  evidence  as  to  the 
character  of  teams  used  by  defendant  in  hauling  the  corn,  and 
the  damage  they  did  to  the  land.  The  effect  of  this  must  have 
been  to  improperly  aggravate  the  damages,  by  adding  dam- 
ages sustained  to  the  real  estate  to  those  sustained  by  the 
plaintiff  by  reason  of  her  prosecution  and  arrest. 

We  are  by  no  means  satisfied  that  the  defendant  did  not 
show  probable  cause  for  the  prosecution.  The  plaintiff  was 
guilty  of  conduct,  if  not  malicious  certainly  exceedingly  reck- 
less, and  we  are  unable  to  appreciate  upon  what  basis  so  large 
a  verdict  can  be  predicated.  We  are  not  satisfied  that  the 
evidence  shows  the  defendant  withheld  from  Reed  the  know- 
ledge of  any  material  facts  affecting  the  question  of  the  plain- 
tiff's guilt,  and  if  not,  the  verdict  should  be  for  the  defendant, 
on  the  ground  that  he  acted  under  the  advice  of  competent 
counsel. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Scott:  I  am  of  opinion  defendant  made 
a  full  and  fair  statement  of  all  the  material  facts  of  the  trans- 
action out  of  which  this  litigation  arose,  to  the  State's  attorney, 
to  enable  him  to  advise  him  as  to  his  duty  in  the  matter,  before 
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he  commenced  the  criminal  prosecution,  and  in  good  faith 
acted  on  the  advice  received  from  that  officer.  Under  the  de- 
cisions of  this  court,  that  advice  was  a  sufficient  warrant  for 
instituting  the  criminal  prosecution.  Whether  plaintiff  was 
guilty  of  a  criminal  act  in  destroying  defendant's  property,  or 
whether  she  was  justifiable  in  so  doing,  are  questions  that  need 
not  be  discussed  in  this  case.  I  do  not  concur  in  that  portion 
of  the  opinion  that  discusses  these  questions. 


James  W.  Martin 

v. 
S.  Corning  Judd. 

1.  Limitation — title  deducible  of  record  under  act  of  1835.  Where  the 
plaintiff  deduces  title  through  a  sale  on  execution  against  one  who  had  a 
connected  title  deducible  of  record  from  the  United  States,  and  a  deed  in 
pursuance  of  such  sale,  and  the  defendant  also  deduces  title  through  a  sub- 
sequent sale  on  another  execution  issued  on  a'  junior  judgment  against  the 
same  party,  and  a  deed  in  pursuance  of  such  sale,  the  defendant  has  a  con- 
nected title  in  law  deducible  of  record  from  the  United  States,  within  the 
meaning  of  the  act  of  1835. 

2.  Same — actual  residence  under  act  o/1835,  may  be  by  tenant  or  vendee 
under  contract  of  sale.  The  actual  residence  required  by  the  act  of  1835  need 
not  be  by  the  owner  of  the  title,  in  person.  It  is  sufficient  if  the  owner  has 
possession  by  actual  residence,  and  such  residence  may  be  by  tenant  or  by 
one  under  a  contract  to  purchase. 

3.  Construction  of  statute.  Where  one  State  adopts  a  statute  in  force 
in  another,  which  has  been  construed  by  the  courts  where  the  act  was  in 
force,  it  is  adopted  with  the  construction  given  to  it  by  such  courts. 

Writ  of  Error  to  the  Circuit  Court  of  Fulton  county;  the 
Hon.  C.  L.  Higxbee,  Judge,  presiding. 

Mr.  J.  L.  "Winter,  for  the  plaintiff  in  error. 

Messrs.  Goudy  &  Chandler,  for  the  defendant  in  error. 
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Mr.  Justice  Craiq  delivered  the  opinion  of  the  Court: 

This  case  was  before  this  court  at  the  January  terra,  1874, 
and  the  judgment  which  had  been  rendered  in  favor  of  the  de- 
fendant was  reversed,  and  the  cause  remanded  for  another  trial. 
The  case  has  been  tried  again  in  the  circuit  court,  the  result 
of  which  was  as  before,  a  judgment  in  favor  of  the  defendant. 

But  the  question  now  presented  is  entirely  different  from  the 
one  considered  and  decided  when  the  case  was  before  us  at  a 
former  term;  then,  the  main  question  was  as  to  the  validity  of 
a  certain  deed  in  the  plaintiff's  chain  of  title,  made  by  the 
Marshal  of  the  Northern  District  of  Illinois  to  Andrew  Hoa^- 
land;  now,  the  question  is,  whether  the  defendant  on  the  trial 
established  possession  of  the  premises  by  actual  residence 
thereon  for  seven  successive  years  under  a  connected  title  in 
law,  deducible  of  record  from  the  United  States,  as  provided 
by  the  Limitation  Law  of  1835. 

The  action  was  brought  on  the  7th  day  of  April,  1873, 
against  Henry  H.  Gilmore,  who  was  in  the  possession  of  the 
land  as  tenant  of  the  defendant,  Judd. 

It  was  conceded  on  the  trial  that  both  parties  claimed  title 
to  the  land  under  Joshua  J.  Moore,  and  that  he  had  a  con- 
nected title,  deducible  of  record,  from  the  United  States,  which 
he  acquired  by  deed  November  1,  1852. 

The  plaintiff,  for  the  purpose  of  establishing  title  in  himself, 
read  in  evidence  a  judgment  rendered  in  the  Circuit  Court  of 
the  United  States  for  the  district  of  Illinois,  on  the  14th  of  July, 
1854,  against  Moore,  and  in  favor  of  Joseph  C.  Hoagland; 
also  an  execution  issued  upon  the  judgment  September  1,  1854, 
upon  which  the  premises  were  sold  September  1,  1856;  also  a 
deed  made  by  the  marshal  to  Andrew  Hoagland,  dated  June 
28,  1858,  based  upon  the  judgment  and  sale. 

A  deed  was  then  read  in  evidence  from  Andrew  Hoagland 
to  the  plaintiff,  bearing  date  July  14,  1870. 

It  is  conceded  that  the  evidence  offered  by  the  plaintiff  es- 
tablished the  fact  that  he  acquired  paramount   title   to   the 
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premises  under  the  judgment  against  Moore,  and  sale  upon 
execution  issued  thereon. 

The  defendant,  for  the  purpose  of  establishing  a  defense 
under  the  Limitation  Law  of  1835,  read  in  evidence  a  judg- 
ment rendered  in  the  circuit  court  of  Fulton  county,  in  favor 
of  one  Butts  against  Moore,  on  the  4th  day  of  March,  1858, 
upon  which  execution  duly  issued,  and  on  the  7th  day  of  No- 
vember, 1859,  the  land  was  sold.  Subsequently  judgments 
were  obtained  against  Moore  in  favor  of  Goudy,  Judd,  Boyd, 
and  James,  under  which  redemption  was  made  from  the  sale  on 
the  Butts  judgment,  and  the  land  sold  to  the  defendant,  Judd, 
who  obtained  a  sheriff's  deed  October  14,  1862. 

This  proof,  in  connection  with  the  admission  of  title  in 
Joshua  J.  Moore,  deducible  of  record,  was  sufficient  to  estab- 
lish the  fact  that  the  defendant,  Judd,  had  a  connected  title  in 
law,  deducible  of  record,  from  the  United  States,  as  required 
by  the  act  of  1835. 

It  appears  from  the  evidence  that  on  the  9th  day  of  Feb- 
ruary, 1865,  the  defendant,  Judd,  sold  his  title  to  the  land  in 
controversy  to  Joshua  J.  Moore;  that  a  written  contract  of 
sale  was  executed  by  the  parties,  by  which  Moore  was  to  pay 
Judd  a  specified  sum  for  the  title,  in  one  year.  The  agreement 
contained  a  provision  making  time  of  the  essence  of  the  con- 
tract, and  giving  Judd  the  right  to  terminate  it  at  his  option 
in  case  default  was  made  by  Moore  in  the  performance  of  any 
of  the  conditions;  and  should  a  forfeiture  occur,  Moore  was  to 
surrender  the  possession  of  the  land  to  Judd,  and  lose  all  pay- 
ments made  on  the  contract. 

At  the  time  this  contract  was  made  the  land  was  inclosed, 
in  cultivation,  and  a  dwelling  house  thereon,  occupied  by  a 
tenant  of  Moore.  Moore  remained  in  the  possession  of  the 
land,  by  tenants,  who  resided  thereon  continuously  until  the 
month  of  February,  1871,  when  he  died.  Shortly  after  Moore's 
death  Mr.  Abbott,  acting  for  and  on  behalf  of  Moore's  estate, 
turned  over  the  possession  of  the  premises  to  Judd,  who  was 
in  actual  occupation  of  the  premises  by  actual  residence  of  his 
tenants,  from  that  time  until  the  suit  was  brought. 
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Upon  the  facts  proven,  the  court,  at  the  request  of  the  de- 
fendant, gave  to  the  jury  an  instruction,  which  read  as  follows: 

"  The  jury  are  instructed  that  if  they  find  and  believe,  from 
evidence,  that  before  and  on  the  6th  day  of  April,  1866,  Joshua 
J.  Moore,  claiming  and  holding  under  a  contract  of  purchase 
from  the  defendant,  S.  Corning  Judd,  had  tenants  actually  re- 
siding upon  the  land  in  controversy,  and  he  continued  to  oc- 
cupy the  land  in  the  same  way  until  his  death,  and  that  since 
his  death  such  tenants  actually  resided  thereon  under  the  widow 
of  Moore,  held  the  possession  until  it  was  transferred  to  the 
defendant,  and  that  the  defendant  has,  since  said  transfer,  and 
until  the  commencement  of  this  suit,  on  the  7th  day  of  April, 
1873,  had  tenants  actually  residing  thereon,  and  that  such 
actual  residence  and  possession  by  tenants  has  been  continuous 
fur  the  seven  years  preceding  the  commencement  of  this  suit, 
then  the  jury  will  find  that  the  defendant  has  occupied  the  land 
for  seven  successive  years  next  preceding  the  commencement  of 
the  suit,  by  actual  residence  thereon,  and  find  for  the  de- 
fendant." 

If  the  propositions  of  law  given  to  the  jury  in  this  instruc- 
tion are  correct,  it  necessarily  follows  that  the  verdict  rendered 
in  favor  of  the  defendant  was  proper,  as  there  was  no  substan- 
tial conflict  in  regard  to  the  facts  upon  which  the  jury  had  to 
pass. 

It  is,  however,  urged  that  under  the  act  of  1835,  an  actual 
residence  by  tenants  is  not  sufficient,  but,  in  order  to  obtain 
the  benefit  of  the  act,  the  defendant,  who  claims  title  deducible 
of  record,  must  actually  reside  upon  the  premises  himself  for 
the  full  period  of  seven  successive  years. 

The  second  section  of  the  act  declares  that  every  real,  pos- 
sessory, ancestral  or  mixed  action  brought  for  the  recovery  of 
any  lands  of  which  any  person  may  be  possessed  by  actual  res- 
idence thereon,  having  a  connected  title  in  law  or  equity,  de- 
ducible of  record  from  this  State  or  the  United  States,  shall  be 
brought  within  seven  years  next  after  possession  taken,  as 
aforesaid. 
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It  will  be  observed  that  the  act  does  not,  in  terms,  require 
the  party  in  whom  the  title  rests,  in  person  to  reside  upon  the 
land,  but  the  party  having  title  deducible  of  record  must  have 
possession,  and  as  there  are  various  methods  of  acquiring  and 
holding  possession  of  real  estate,  the  act  advanced  one  step, 
and  required  that  the  possession  must  be  held  in  a  particular 
manner,  that  is,  by  actual  residence  upon  the  land,  not  that  the 
holder  of  the  title  should  reside  on  the  land  himself,  but  that 
an  actual  residence  should  be  established  and  continued  for  a 
given  time. 

The  gist  of  the  act  is,  that  the  possession  must  be  indicated 
by  an  actual  resident  occupying  under  the  title  of  record.  If 
the  holder  of  the  title  erects  a  house  on  the  land  and  places  a 
tenant  therein,  who  resides  on  the  land,  it  is  difficult  to  con- 
ceive of  any  good  or  valid  reason  why  the  purpose  of  the  law 
is  not  as  well  subserved  as  if  the  owner  should  actually  reside 
upon  the  land  in  person. 

It  is,  no  doubt,  true  that  actual  residence  on  lands,  is  the 
best  notice  to  adverse  claimants  that  the  land  is  being1  held 
and  used  by  the  occupant  as  his  own;  and  if  the  intent  of  the 
framers  of  the  act  in  requiring  possession  by  actual  residence, 
was,  to  require  a  possession  which  would  afford  the  best  notice 
to  the  holder  of  an  adverse  title,  surely  the  actual  residence 
by  tenancy  would  answer  the  design  of  the  law  in  this  regard 
as  well  as  if  the  holder  of  the  title  should  .reside  thereon  in 
person. 

A  familiar  rule  in  the  construction  of  statutes  is,  that  where 
one  State  adopts  a  statute  in  force  in  another,  which  has  been 
construed  by  the  courts  where  the  act  was  in  force,  the  act  is 
adopted  with  the  construction  given  it  by  such  courts. 

The  act  of  1835  is  a  substantial  copy  of  an  act  of  the  State 
of  Kentucky,  adopted  in  1809.  The  only  material  difference 
between  the  two  is,  in  the  Kentucky  act  the  words  used  are, 
actual  settlement,  where  we  use  the  words,  actual  residence. 

But  before  the  act  was  enacted  here  the  courts  of  Kentucky, 
in  construing  the  law,  held  that  the  word  settlement  ineant 
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residence.  Anderson  v.  Turner,  3  A.  K.  Marshall,  134;  Bod- 
ley  v.  Coghill,  ibid.  615. 

The  language  used,  therefore,  in  our  act,  and  that  employed 
in  the  Kentucky  act,  was  intended  to  express  the  same  idea. 
It  therefore  becomes  important  to  inquire  whether  a  settlement 
on  land  by  a  party  holding  a  title  deducible  of  record,  by  ten- 
ants, would  be  sufficient  in  the  State  of  Kentucky  to  avail  of 
the  provisions  of  the  Limitation  Law. 

In  White  v.  Bates,  7  J.  J.  Marshall,  542,  the  question  arose, 
and  it  was  said,  "It  is  clear  that  H.  White  had  not  himself 
been  seven  years  actually  settled  on  any  part  of  his  seminary 
claim  prior  to  the  institution  of  the  suits,  and  unless  he  can 
obtain  the  benefit  of  the  settlement  and  residence  of  his  tenant, 
and  that  to  his  own,  he  can  not  make  out  the  length  of  time 
required  by  the  statute. 

"  If  White's  tenant  continued  to  reside  on  the  land  for  seven 
years  after  title  was  acquired,  and  then  the  landlord  came  in 
immediately  upon  the  removal  of  the  tenant,  we  see  no  reason 
why  he  should  not  be  permitted  to  avail  himself  of  the  protec- 
tion which  the  statute  would  have  afforded  the  tenant  had  he 
continued  his  possession,  in  the  same  manner  that  a  vendee  is 
allowed  the  benefit  of  the  previous  settlement  and  possession 
of  his  vendor.  The  design  of  the  statute  equally  requires  the 
protection  of  the  landlord  who  comes  in  after  the  tenant's  time 
may  have  expired,  and,  therefore,  interpretation  of  the  statute 
according  to  its  spirit  requires  that  the  settlement  and  posses- 
sion of  the  tenant  should  inure  to  the  benefit  of  the  landlord, 
and  be  accounted  his.  *  *  *  *  *  The  actual  occupancy 
of  the  land,  by  settlement  of  seven  years,  under  a  title  dedu- 
cible of  record,  constitutes  the  bar  which  the  statute  intended 
to  provide;  and  whether  there  be  one  or  more  occupants 
during  the  seven  years,  is  immaterial,  provided  they  are  con- 
nected with  the  same  title,  and  hold  under  one  another  in  suc- 
cession, or  for  each  other.  *  *  *  *  The  case  of  Style's 
Heirs  v.  King's  Heirs,  2  Marshall,  385,  would  seem  to  justify 
the  idea  that  seven  years'  possession,  without  a  settlement  and 
residence  on  the  land,  would  be  sufficient.     Subsequent  cases, 
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however,  show  that  an  actual  settlement  and  residence  are 
required." 

This  case  seems  to  be  directly  in  point,  and,  unless  we  ignore 
the  construction  given  the  act  by  the  courts  of  Kentucky, 
which  neither  reason  nor  public  policy  demands,  we  must  hold 
that  possession  by  actual  residence  by  tenants  is  a  compliance 
with  the  spirit  and  intent  of  the  act  of  1835,  and  sufficient  to 
constitute  the  bar  provided  by  the  act. 

It  is,  however,  claimed  that  the  possession  relied  upon  by 
Judd  was  not  adverse,  and,  on  that  ground,  the  instruction 
was  wrong. 

It  will  be  remembered  that  the  contest  in  this  case  is  not 
between  the  grantee  of  the  purchaser  under  the  judgment 
rendered  in  the  Circuit  Court  of  the  United  States  and  the 
defendant  in  execution,  Moore,  but  it  is  between  the  former 
and  the  defendant,  Judd,  wTho  claims  under  a  junior  judgment 
against  Moore. 

Had  the  action  been  against  Moore,  defendant  in  execution, 
and  he  had  relied  upon  seven  years'  residence,  whether  he 
would  be  entitled  to  claim  the  benefit  of  the  act,  is  a  question 
not  presented,  and  upon  which  it  is  not  necessary  to  pass.  It 
was,  however,  expressly  decided  in  Cook  v.  Norton,  48  111.  20, 
that  a  purchaser  from  a  judgment  debtor,  who  has  held  title 
and  possession  for  seven  years,  and  paid  all  taxes,  may  set  up 
his  possession  as  an  adverse  possession,  and  claim  the  protec- 
tion of  the  limitation  laws  as  against  a  title  acquired  by  pur- 
chase at  a  sheriff's  sale  from  a  judgment  debtor. 

If  Moore  had  conveyed  to  the  defendant,  Judd,  under  the 
rule  announced  in  the  case  cited,  it  could  not  be  successfully 
denied  that  Judd's  possession  would  be  adverse.  A  deed, 
however,  from  Moore  to  Judd  was  not  required.  It  would 
have  been  a  useless  act,  as  Judd  already  had  obtained  all  the 
title  Moore  possessed,  by  his  purchase  on  execution  issued  on 
the  judgment  rendered  against  Moore.  When,  therefore,  on 
the  14th  of  October,  1862,  Judd  obtained  a  sheriff's  deed,  he 
was,  in  effect,  a  grantee  of  Moore,  and  we  perceive  no  reason 


1876.]  Martin  v.  Judd.  495 

Opinion  of  the  Court 

or  principle  that  would  prevent  him  from  falling  within  the 
rule  announced  in  Cook  v.  Morton,  supra. 

After  Judd  obtained  his  deed,  had  he  taken  possession  of 
the  land,  and  leased  to  Moore,  and  had  Moore  occupied  the 
same  as  an  actual  residence  for  seven  continuous  years  as  ten- 
ant of  Judd,  such  possession  would  have  been  adverse,  and 
the  bar  provided  by  statute  would  have  been  complete. 

The  fact,  however,  that  Judd  sold  to  Moore,  by  contract,  does 
not  in  the  least  affect  or  change  the  principle.  The  possession 
by  residence  of  Moore,  under  the  contract  of  purchase,  inured 
to  the  benefit  of  Judd.  It  was,  so  far  as  the  question  here  is 
involved,  Judd's  possession. 

The  language  used  by  this  court  in  Male  v.  Gladf elder,  52 
111.  91,  where  the  vendor  claimed  the  benefit  of  the  possession 
of  the  vendee  under  a  contract  of  sale,  applies  with  peculiar 
force  here.  It  is  this:  "The  relation  of  vendor  and  purchaser 
is  such  that,  when  the  latter  enters  into  possession  under  the 
contract  to  purchase,  the  possession  is  that  of  the  vendor.  By 
the  purchase,  he  recognizes  the  vendor's  title,  and,  like  a  ten- 
ant, in  all  proceedings  for  the  recovery  of  possession  by  the 
vendor,  he  is  estopped  from  disputing  his  title.  He  enters 
and  holds  under  the  title  of  the  vendor,  and  his  occupancy 
is  subservient  and  subordinate  to  that  title,  and,  from  this 
relation,  and  for  the  same  reason,  his  possession  becomes  as 
fully  that  of  the  vendor  as  does  that  of  a  tenant  become  that 
of  the  landlord." 

The  record  contains  other  evidence  tending  to  prove  the  pos- 
session of  Moore  was  hostile  to  the  title  of  the  plaintiff  from 
the  time  his  title  was  acquired;  but  disregarding  this,  we  are 
clearly  of  opinion  that  the  possession  of  Judd,  after  he  sold  to 
Moore,  was  adverse  to  the  plaintiff,  and  if  he  saw  fit  to  slum- 
ber upon  his  rights  until  Judd's  possession  under  his  title 
would  ripen  into  a  bar  under  the  limitation  laws  of  the  State, 
he  must  abide  the  consequences  resulting  from  his  own  acts. 

It  is  claimed  that  there  was  a  break  in  the  possession  of 
Judd  after  the  death  of  Moore,  and  hence  the  possession  was 
not  continuous  for  seven  years. 
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At  the  time  of  Moore's  death,  in  February,  1871,  his  tenant 
was  residing  on  the  land,  under  him.  The  tenancy  continued 
as  before,  the  widow  of  Moore  assuming  the  relation  of  land- 
lord for  a  short  time,  until  the  possession  was  surrendered  to 
Judd.  It  does  not  appear  that  the  widow  interposed  any 
claim  to  the  possession  of  the  land,  as  widow  or  otherwise,  in 
her  own  behalf.  She  merely  assumed  control  of  her  husband's 
affairs,  after  his  death,  as  is  usually  done  in  such  cases.  Under 
such  circumstances,  we  see  nothing  that  will  operate  to  arrest 
the  running  of  the  Statute  of  Limitations. 

After  a  careful  examination  of  the  whole  record,  we  perceive 
no  error  in  the  giving  or  refusing  of  instructions.  Upon  the 
evidence  before  the  jury,  the  verdict  was  proper.  The  judg- 
ment will  therefore  be  affirmed. 

Judgment  affirmed. 


Alexander  S.  Dttnlop 

v. 

The  Wilson  Sewing  Machine  Company. 

Surety  —  of  future  liability  as  principal  in  a  bond.  If  a  party  exe- 
cutes a  bond  as  surety,  whereby  he  agrees  to  guarantee  all  present  and  future 
liabilities  of  the  principal,  to  the  obligee,  and  that  the  taking  of  other  secu- 
rity from  the  principal  or  the  extension  of  time  shall  not  affect  his  liability 
as  security,  he  will  be  bound  to  pay  the  amount  of  a  note  afterwards  taken 
by  the  obligee  from  the  principal  for  a  balance  then  found  due  upon  a  set- 
tlement between  them. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Rowell  &  Hamilton,  for  the  plaintiff  in  error. 

Mr.  M.  W.  Packard,  and  Mr.  L.  Weldon,  for  the  defend- 
ant in  error. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  by  the  sewing  machine  company 
against  Dunlop  and  Joseph  P.  Shaw.  Shaw  was  not  served, 
and  Dunlop  pleaded  to  the  declaration.  The  trial  was,  by  con- 
sent, by  the  court,  and  the  issue  was  found  for  the  plaintiff 
below,  finding  the  debt  $2000,  and  damages  $1098.49.  De- 
fendant excepted  to  the  finding. 

Plaintiff  gave  in  evidence  a  penal  bond  executed  by  Joseph 
P.  Shaw  and  Alexander  Dunlop  to  the  plaintiff,  dated  June 
18,  1874,  in  the  penalty  of  $2000,  conditioned  that  Shaw  should 
pay  any  and  every  indebtedness  or  liability  to  plaintiff  then 
existing,  or  which  in  any  manner  might  thereafter  exist,  of 
Shaw  to  plaintiff,  whether  such  liability  should  exist  in  the 
shape  of  book  accounts,  notes  or  leases,  renewals  or  extensions 
of  notes,  accounts  or  leases,  acceptances,  indorsements,  con- 
signments of  property,  failure  to  deliver  or  account  for  the 
same,  or  otherwise,  and  with  the  further  agreement  that  "the 
undersigned  agree  and  consent  that  the  Wilson  Sewing  Machine 
Company  may,  in  their  discretion,  take  or  receive  from  said 
Shaw  any  security  whatever,  at  any  time,  and  grant  any  ex- 
tension to  said  Shaw,  without  in  any  way  affecting  the  liability 
of  the  signers  hereto,  or  either  of  them,  or  discharging  or  re- 
leasing them  or  either  of  them  from  the  obligation  of  this 
bond." 

Plaintiff  also  gave  in  evidence  an  agreement  between  Shaw 
and  plaintiff,  by  which  plaintiff  agreed  to  sell  to  Shaw  sewing 
machines  at  a  certain  discount  below  regular  prices,  and  to 
give  to  him  the  exclusive  right  to  sell  in  McLean  county,  and 
by  which  Shaw  agreed  to  receive  the  machines,  pay  the  price, 
etc. 

It  was  also  proven  that,  on  June  27,  1874,  and  on  July  3, 
1874,  the  plaintiff  delivered  to  Shaw  divers  sewing  machines, 
at  prices  amounting  in  all  to  $1024.25. 

On  July  28,  1874,  Dunlop  wrote  to  plaintiff,   requesting 
plaintiff  not  to  send  Shaw  more  than  one  dozen  machines  at  a 
time,  until  he  settles,  and  asking  how  Shaw  is  making  returns. 
32— 81st  III. 
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On  July  30,  1874,  the  plaintiff  wrote  to  Dunlop,  saying 
Shaw  had  26  machines,  and  had  made  no  payment ;  that  they 
had  requested  Shaw  to  make  a  new  contract,  and  saying  plain- 
tiff would  send  Shaw  no  more  machines. 

On  the  10th  of  August,  1874,  plaintiff  had  a  settlement 
with  Shaw.  Shaw  had  paid  nothing  on  the  machines.  Plain- 
tiff took  Shaw's  note  for  $1024.25,  payable  in  six  months,  with 
interest. 

This  is  the  substance  of  all  the  evidence. 

We  think  the  finding  of  the  court  was  right.  It  is  strenu- 
ously contended  that  the  fact  that  the  plaintiff  below  settled 
with  Shaw,  and  took  his  note  at  six  months,  operated  to  dis- 
charge Dunlop  from  his  liability  upon  this  bond. 

This  might  be  so,  if  Dunlop  had  not  expressly  stipulated  in 
his  bond  that  he  guaranteed  not  only  present,  but  all  future 
liabilities  of  Shaw  to  the  plaintiff,  and  that  the  taking  of  other 
security  from  Shaw,  or  the  extension  of  time,  should  not  affect 
the  liability  of  Dunlop.  It  seems  to  have  been  a  very  im- 
provident act  on  the  part  of  Dunlop,  to  sign  such  a  bond,  but 
the  court  can  not  relieve  him  from  the  results  of  his  own  folly. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Joseph  Drew  et  al. 

v. 
John  Mason  et  al. 

Mechanic's  lien— for  lightning  rod.  The  statute  does  not  give  a  lien  to 
a  party  furnishing  the  materials  and  placing  a  lightning  rod  on  a  house, 
as  this  is  neither  building,  altering,  repairing,  nor  ornamenting  the  same. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 
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This  was  a  petition,  by  the  appellants,  against  the  appellees, 
to  enforce  a  mechanic's  lien,  for  a  lightning  rod  put  upon  a 
building.  The  court  below  sustained  a  demurrer  to  the  peti- 
tion, and  dismissed  the  bill. 

Mr.  O.  H.  "Wright,  for  the  appellants. 

Mr.  S.  C.  Conwell,  and  Messrs.  Dearborn  &  Campbell, 
for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

Furnishing  materials  and  labor  in  placing  a  lightning  rod 
on  a  house,  is  not  furnishing  materials  and  labor  "in  building, 
altering,  repairing  or  ornamenting  "  a  house,  in  the  sense  those 
terms  are  used  in  the  Mechanic's  Eien  Law. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


William  Dayhuff 

v. 

Philip  Dayhuff  et  al.  Admrs.  etc. 

1.  Vendor's  lien — not  transferable.  A  vendor's  lien  does  not  pass  to  the 
assignee  of  the  note  given  for  the  purchase  money  of  land,  and  will  not  be 
enforced  in  his  name.* 

2.  Same — by  administrator  of  vendor.  Where  the  vendor  of  land  dies 
before  the  full  payment  of  the  purchase  money,  and  without  transferring  the 
note  given  for  the  price,  the  lien  can  be  enforced  by  his  personal  represen- 
tatives for  the  benefit  of  the  estate,  and  a  contract  to  sell  the  note  after  bill 
filed,  without  an  assignment,  will  not  defeat  the  suit. 

"Writ  of  Error  to  the  Circuit  Court  of  Fayette  county; 
the  Hon.  A.  J.  Gallagher,  Judge,  presiding. 

*See  Markoe  et  al.  v.  Andras,  67  111.  34,  as  to  the  rule  where  the  lien  is 
expressly  reserved  in  the  deed. 
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Messrs.  YanDorston  &  Campbell,  for  the  plaintiff  in  error. 
Messrs.  Henry  &  Fouke,  for  the  defendants  in  error. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  chancery,  in  the  Fayette  circuit  court,  in- 
stituted by  the  administrators  of  John  Day  huff,  deceased,  and 
against  William  Dayhuff,  to  enforce  a  vendor's  lien,  the  vendor 
being  the  intestate  of  complainants. 

Much  testimony  was  heard,  and  on  the  hearing,  the  court 
decreed  as  prayed,  and  the  defendant  brings  this  writ  of  error. 

The  principle  point  made  by  the  plaintiff  in  error  is,  that 
as  the  legal  representatives  of  John  Dayhuff  had  sold  the 
note,  alleged  to  have  been  given  for  the  land,  to  one  Smith, 
since  the  commencement  of  the  suit,  but  had  not  assigned  the 
same,  the  complainants  had  no  cause  of  action. 

It  has  been  held  by  this  court,  and  this  is  the  universal  doc- 
trine, that  a  vendor's  lien  does  not  pass  to  the  assignee  of  the 
note  given  for  the  purchase  money,  and  will  not  be  enforced 
in  his  favor.  Richards  v.  Learning,  27  111.  431 ;  Keath  et  al. 
v.  Horner,  32  ib.  524.  Here,  the  note  was  not  assigned.  The 
contract  to  sell  it  to  Smith  was  made  after  the  commencement 
of  the  suit  to  enforce  this  lien. 

The  note  not  having  been  transferred,  the  lien  can  be  en- 
forced, after  the  death  of  the  vendor,  by  his  personal  represen- 
tatives, for  the  benefit  of  the  estate.  Keath  et  al.  v.  Horner, 
supra. 

The  evidence,  we  think,  fully  establishes  the  fact  that  this 
note  for  three  hundred  and  twenty-five  dollars,  was  given  in 
payment  for  the  land.  The  court  found  but  two  hundred  dol- 
lars, part  thereof,  so  applicable,  and  decreed  a  lien  for  the  pay- 
ment of  that  sum.  As  the  complainants  are  content  with 
that,  there  can  be  no  cause  of  complaint  by  plaintiff  in  error,  it 
being  a  less  sum  than  the  court  might  have  found  from  the  tes- 
timony. 

We  do  not  see  any  error  in  the   decree,  and   it   must  be 

affirmed-  Decree  affirmed. 


1876.]  Merwin  v.  Arbuckle.  501 

Syllabus. 


ASHEK    MEEWIN 

V. 

Alexander  Aebuckle. 

1.  Fraud— -fraudulent  representations  by  the  vendor  of  land.  To  render 
a  representation  fraudulent,  it  must  not  only  be  false,  but  the  party  making 
it  must  know  it  to  be  such.  To  recover  in  an  action  for  deceit,  the  state- 
ment must  be  untrue,  the  party  making  it  must  know  it  to  be  false,  and  the 
person  seeking  to  recover  must  have  relied  on  the  statement  as  true,  and 
have  been  induced  to  act  upon  it,  and  the  statement  must  be  in  relation  to  a 
matter  material  to  the  transaction.  As  a  general  rule,  representations  as  to 
mere  value,  although  known  to  be  false,  will  not  constitute  fraud. 

2.  An  instruction  which  requires  the  jury  to  find  fraudulent  representa- 
tions as  to  the  kind  and  quality  of  land  sold,  and  also  as  to  its  value,  or 
what  the  vendor  paid  for  it,  is  one  that  can  not  injure  the  vendor  in  a  suit 
for  fraud  and  deceit.  If  in  the  alternative  as  to  the  proof  of  the  falsity  of 
the  representations,  it  would  present  a  different  question. 

3.  Same — instruction  as  involving  scienter.  An  instruction  that  repre- 
sentations must  be  fraudulently  made  to  authorize  a  recovery,  is,  in  sub- 
stance, that  they  must  be  false,  and  known  to  be  such  by  the  party  making 
them. 

4.  Former  decision.  The  case  of  Mitchell  v.  McDouqall,  62  111.  498, 
omits  to  state  that  the  party  making  false  representations  must  have  known 
them  to  be  false,  for  the  reason  that  he  had  been  on  the  land,  and  must  have 
known  they  were  false,  and  was  not  intended  to  change  the  rule  as  previously 
announced. 

5.  Evidence — representations  of  third  party.  In  a  suit  against  the  ven- 
dor of  land,  to  recover  on  the  ground  of  false  and  fraudulent  representa- 
tions made  by  him  as  to  the  nature  and  quality  of  the  land,  where  the  ven- 
dor has  never  seen  the  land,  it  is  competent  for  him  to  prove  that  the  person 
from  whom  he  purchased  made  similar  representations  to  him,  as  tending 
to  show  the  statements  made  by  him  were  not  recklessly  made,  and  without 
any  ground  of  belief  in  their  truth. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Alexander  Arbnckle 
against  Asher  Merwin,  for  fraud  and  deceit  in  the  sale  of  Mis- 
souri land.     The  plaintiff  recovered  in  the  court  below. 
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Messrs.  Bloomfield,  Pollock  &  Campbell,  for.  the  plaintiff 
in  error. 

Messrs.  Stevenson  &  Ewing,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  evidence  in  this  case  is  conflicting,  and  it  was  for  the 
jury  to  reconcile  it,  and  find  according  to  its  weight,  under 
proper  instructions,  and  it  was  such  a  case  as  required  that  the 
law  should  have  been  clearly  and  fairly  stated  to  the  jury  in 
the  instructions. 

Plaintiff  in  error  insists  that  the  court  committed  manifest 
error  in  giving  the  instruction  for  defendant  in  error.  He 
insists  that  the  instruction  ignores  the  scienter  in  a  false  rep- 
resentation to  make  it  fraudulent.  A  careful  examination  of 
the  instruction,  we  think,  fails  to  disclose  any  ground  for  the 
criticism.  The  jury  are  informed  that,  if  plaintiff  in  error 
falsely  and  fraudulently  represented  that  it  was  splendid,  high 
rolling  land,  and  that  160  acres  was  good  prairie,  and  the  re- 
mainder was  timber  land,  covered  principally  with  walnut 
trees,  and  there  were  100  bearing  pecan  trees  on  the  timber 
land,  etc.,  and  the  representations  were  false,  then  the  jury 
should  find  for  the  plaintiff. 

To  render  a  representation  fraudulent,  it  must  be  false,  and 
not  only  so,  but  the  party  making  it  must  know  that  it  is  false. 
To  recover  in  an  action  for  deceit,  the  statement  must  be  un- 
true, the  party  making  it  must  know  that  it  is  false,  and  the 
person  seeking  to  recover  must  have  relied  on  the  statement 
as  true,  and  have  been  induced  to  act  upon  the  statement;  and 
the  statement,  to  authorize  a  recovery,  must  have  been  in  rela- 
tion to  a  matter  material  to  the  transaction.  See  Wheeler  v. 
Randall,  48  111.  182;  Hiner  v.  Riehter,  51  111.  299. 

As  a  general  rule,  representations  as  to  mere  value,  although 
known  to  be  false,  will  not  constitute  fraud.  Banta  v.  Palmer, 
47  111.  99.  But  this  instruction  requires  all  the  other  repre- 
sentations to  be  proved  false,  as  well  as  the  representation  as 
to  what  plaintiff  in  error  represented  he  had  paid  for  the  land. 
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And  even  if  that  representation  was  not  alone  sufficient  to 
constitute  fraud,  it  did  plaintiff  in  error  no  injury,  as  proof 
of  its  falsity  was  superadded  to  the  other  representations.  It 
increased  the  burthen  of  proof  on  defendant  in  error.  Had 
the  instruction  been  in  the  alternative,  as  to  proof  of  the  falsity 
of  the  representations,  then  a  very  different  question  would 
have  been  presented  for  consideration. 

But  as  the  scienter  enters  into  and  is  necessary  to  a  fraudulent 
representation,  the  instruction  virtually  informed  the  jury  that 
the  representations  must  have  been  made,  knowing  them  to  be 
false.  Then,  when  they  were  informed  that  they  must  have 
been  fraudulent,  they  were,  in  substance,  told  they  must  have 
been  not  only  false,  but  plaintiff  in  error  knew  it.  We,  there- 
fore, fail  to  perceive  that  there  was  error  in  the  giving  of  this 
instruction.  Plaintiff  in  error  had  the  rigfit  to  ask  instruc- 
tions explaining  it  to  the  jury,  and  he  availed  himself  of  the 
privilege. 

It  is  urged  that  the  case  of  Mitchell  v.  McDougaZl,  62  111. 

498,  announces  the  rule  that  it  does  not  matter  whether  the 

untruth  of  the  statement  by  the  vendor  was  known  to  him  at 

the  time  or  not,  as  the  effect  on  the  purchaser  was  the  same  in 

any  event.     In  that  case  the  vendor  had  been  on  the  land,  and 

must  have  known  that  the  statements  he  made  were  untrue. 

Hence  it  was  wholly  unnecessary  to  the  decision  of  the  case, 

to  so  state  the  rule.     It  was  inadvertently  made,  and  was  not 

intended  to  overrule  or  modify  the  rule  as  previously  announced 

bv  the  court, 
i/ 

It  is  next  urged  that  the  court  below  erred  in  not  permitting 
plaintiff  in  error  to  prove  that  Taylor  had  made  the  same  rep- 
resentations to  him  which  he  made  to  defendant  in  error. 

As  plaintiff  in  error  had  never  seen  the  land  in  Missouri,  it 
was  material  that  he  should  have  been  permitted  to  prove  that 
Taylor,  who  had  previously  owned  the  land,  had  described  it 
to  him  as  he  described  it  to  defendant  in  error.  It  would  have 
tended  to  show  that  plaintiff  in  error  did  not  make  the  state- 
ment recklessly  and  without  foundation,  or  that  he  had  fabri- 
cated the  representations.     It  would  have  tended  to  show  the 
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animus  with  which  they  were  made,  and,  as  fraud  consists 
largely  of  intention,  this  evidence  was  proper,  and  should  have 
been  admitted.  If  Taylor  made  the  same  statements  to  plain- 
tiff in  error,  and  he  believed  them,  and  had  not  been  informed 
to  the  contrary,  then  it  would  be  difficult  to  see  in  what  man- 
ner he  committed  a  fraud  on  defendant  in  error. 

For  the  error  in  refusing  to  admit  this  evidence,  the  judg- 
ment of  the  court  below  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Indianapolis,  Bloomtngton  and  Western  Ry.  Co. 

v. 
Isaac  H.  Strain  et  al. 

1.  Carrier — liability  for  escape  of  stock  from  defective  cars.  Where  a 
railway  company  undertakes  to  transport  live  stock,  it  is  its  duty  to  furnish 
good  and  sufficient  cars  in  which  to  carry  the  same,  and  if  it  does  not,  and 
animals  escape  from  defects  in  its  cars,  beyond  the  terminus  of  its  road,  it 
will  be  liable  for  the  loss,  even  though  there  be  a  special  contract  limiting 
its  liability  to  the  end  of  the  road. 

2.  Measure  of  damages — in  suit  against  carrier  for  escape  and  loss  of 
live  stock.  Where  hogs  are  shipped  by  rail  in  this  State  to  Pittsburgh,  and 
the  freight  paid  through,  and  some  of  them  are  lost  en  route,  proof  of  their 
value  at  their  destination  may  be  considered  by  the  jury  in  fixing  their  value 
at  the  place  of  shipment,  where  there  is  no  evidence  showing  any  difference 
of  value  between  the  two  places. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Messrs.  Donahue  &  Kelly,  for  the  appellant. 

Messrs.  Fuller  &  Graham,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court ; 

This  was  an  action  brought  by  Owens  &  Strain  against  The 
Indianapolis,  Bloomington  and  Western  Railway  Company, 
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to  recover  the  value  of  seven  lost  hogs,  claimed  to  have  escaped 
from  the  cars  of  the  company,  and  shipped,  as  Owens  &  Strain 
claim,  from  Clinton,  in  this  State,  to  Pittsburgh,  but,  as  the 
railroad  company  claim,  from  Clinton  to  Indianola,  the  station 
at  the  end  of  their  railroad  at  Indianapolis,  Indiana.  There 
was  a  judgment  against  the  railway  company  for  $98,  from 
which  they  have  appealed. 

The  hogs  in  question  were  part  of  a  lot  of  199  head,  con- 
tracted to  be  transported  at  a  certain  price  per  car  load,  from 
Clinton  to  Pittsburgh,  but  under  a  special  written  contract, 
signed  by  both  parties,  whereby  it  was  expressly  agreed  be- 
tween them,  that  the  liability  of  the  company  as  common  car- 
riers should  cease  when  the  stock  should  arrive  at  the  station 
above  named,  the  end  of  the  company's  road,  ready  to  be  de- 
livered to  the  next  succeeding  carrier — the  contract  containing 
also  other  provisions  restrictive  of  the  company's  liability. 
The  hogs  escaped  from  the  cars  somewhere  between  Clinton 
and  Galion,  Ohio,  and,  as  the  company  claim,  between  India 
nola  and  Galion,  beyond  the  termination  of  their  line,  and  so 
that  they  are  not  liable  under  the  contract.  Sundry  legal 
questions  have  been  discussed  by  counsel,  as  being  supposed 
to  arise  under  the  provisions  of  the  special  contract,  which  we 
do  not  deem  it  necessary  to  consider,  as  it  is  conceded  by  ap- 
pellant's counsel,  that,  under  the  contract,  the  company  is 
responsible  for  its  own  negligence,  and  we  think  there  is  enough 
in  the  evidence  to  maintain  the  judgment  on  the  ground  of 
such  negligence. 

Without  undertaking  to  recite  the  testimony,  we  need  but 
to  say,  that  we  think  it  sufficiently  appears,  from  the  evidence, 
that  the  escape  and  loss  of  the  seven  hogs  were  occasioned  by 
their  having  been  placed  in  a  car  which  was  defective  and  out 
of  repair. 

We  regard  it  as  having  been  the  duty  of  the  company  to 
furnish  good  and  sufficient  cars  in  which  to  carry  the  hogs. 
This  they  did  not  do,  and  thence  the  loss.  For  this  neglect 
of  duty,  we  are  of  opinion  the  railroad  company  is  respon- 
sible. 


506  Hoagland  v.  Creed  et  al.  [Jan.  T. 

Syllabus. 

All  the  evidence  as  to  the  value  of  the  hogs  was,  what  they 
sold  for  at  Pittsburgh.  It  is  claimed,  that,  under  an  express 
provision  of  the  contract,  the  value  at  the  date  and  place  of 
shipment  was  to  govern.  It  is  insisted,  on  the  other  hand, 
that  the  provision  does  not  apply  to  such  a  shipment  as  this 
one.  Without  considering  whether  it  does  or  not,  the  evidence 
of  value  at  the  place  of  destination  tended  to  prove  the  value 
at  the  place  of  shipment.  There  was  no  evidence  going  to 
show  any  difference  of  value  at  the  two  places.  The  through 
freight  to  Pittsburgh  on  the  whole  car  load  had  been  paid. 
"We  could  not  say  that,  under  the  evidence,  the  jury  were  not 
warranted  in  finding  the  value  to  be  at  the  place  of  shipment 
what  it  was  testified  to  as  being  at  the  place  of  destination. 

There  was  no  question  of  law  presented  on  the  subject,  by 
instructions  or  otherwise. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


James  M.  Hoaglakd 


Gideon  Ceeed  et  al. 

1.  Judge — member  of  bar  can  not  act  as  such.  A  member  of  the  bar  can 
not  sit  and  try  a  cause  in  the  circuit  court,  as  judge,  where  he  has  no  color  of 
right  to  the  office,  even  by  agreement  of  the  parties,  and  if  he  does,  the 
judgment  pronounced  by  him  will  be  a  nullity. 

2.  Writ  op  error — to  reverse  a  void  judgment.  Where  a  judgment 
is  a  nullity,  as,  where  the  person  presiding  and  trying  the  case  is  not  a  judge, 
either  de  jure  or  de  facto,  this  court  will  not  entertain  a  writ  of  error  to  re- 
verse the  same. 

3.  Judicial  power — can  not  be  conferred  by  consent.  Parties  to  a  suit 
can  no  more  empower  any  individual  other  than  a  judge  of  the  court 
to  exercise  its  powers,  than  they  can  confer  jurisdiction  of  the  subject  mat- 
ter upon  a  court  by  consent. 

Writ  of  Error  to  the  Circuit  Court  of  Morgan  county. 
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Mr.  Oscar  A.  DeLeuw,  for  the  plaintiff  in  error. 

Messrs.  Morrison,  Whttlock  &  Lippincott,  for  the  defend- 
ants in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

The  record  brought  before  us  by  this  writ  shows  a  trial,  by 
agreement,  before  Edward  P.  Kirby,  Esq.,  a  member  of  the 
bar,  and  what  purports  to  be  a  judgment  rendered  by  him  as 
judge  of  the  circuit  court  of  Morgan  county.  The  bill  of  ex- 
ceptions, or  rather  what  purports  to  be  the  bill  of  exceptions,  is 
signed  by  him;  and  it  is  impossible  for  us  to  close  our  eyes  to 
the  fact,  however  strongly  we  might  be  inclined  to  do  so,  that 
the  record  sought  to  be  reviewed  is  one  made  by  Edward  P. 
Kirby,  Esq.,  a  member  of  the  bar,  and  not  by  any  one  com- 
missioned to  act  as  circuit  judge.  What  we  might  hold,  did 
it  appear  that  he  was  acting  as  circuit  judge  under  color  and 
claim  of  authority,  we  will  not  say — it  is  sufficient  that  all 
pretense  that  he  was  a  judge  de  facto  is  without  any  founda- 
tion in  the  record.  It  expressly  shows  that  he  is  a  member 
of  the  bar,  and  that  his  authority  for  assuming  to  act  as  judge 
was  the  agreement  of  the  parties.  Freeman  on  Judgments, 
§  148,  Case  v.  State,  5  Ind.  1,  State  v.  Anone,  2  Nott  &  Mc- 
Cord,  27,  State  v.  Ailing,  12  Ohio,  16,  Blackburn  v.  State, 
3  Head,  690,  and  Pepin  v.  Sackenmeyer,  45  N".  Y.  27,  cited  by 
the  counsel  for  the  defendant  in  error,  are,  therefore,  not  in  point. 

Under  our  constitution,  judges  are  elected  by  popular  vote, 
except  to  fill  vacancies  not  to  exceed  one  year,  which  shall  be 
filled  by  the  appointment  of  the  Governor.  Const.  1870,  art. 
6,  sec.  32.  And  all  judges  shall  be  commissioned  by  the 
Governor.  Same  article,  sec.  29.  And,  unlike  the  constitu- 
tions of  some  other  States,  it  contains  no  authority  for  tem- 
porarily rilling  the  office  in  any  other  way. 

With  regard  to  the  doctrine  that  consent  can  not  confer  juris- 
diction as  to  the  subject  matter,  and  that  judicial  power  can 
not  be  delegated,  we  deem  it  unnecessary  to  enter  into  any  ex- 
tended discussion.     All  that  need  be  said  on  these  subjects  is 
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so  well  said  by  Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  1st  ed.  p.  399,  that  we  shall  content  our- 
selves with  transcribing:  it:  "But  the  courts  of  a  country  can 
not  have  those  controversies  referred  to  them  by  the  parties 
which  the  law-making  power  has  seen  fit  to  exclude  from  their 
cognizance.  If  the  judges  should  sit  to  hear  such  controver- 
sies, they  would  not  sit  as  a  court;  at  the  most,  they  would 
be  arbitrators  only,  and  their  action  could  not  be  sustained  on 
that  theory,  unless  it  appeared  that  the  parties  had  designed 
to  make  the  judges  their  arbitrators,  instead  of  expecting  from 
them  valid  judicial  action  as  an  organized  court.  Even  then, 
the  judgment  could  not  be  binding  as  a  judgment,  but  only  as 
an  award;  and  a  mere  neglect  by  either  party  to  object  to  the 
wTant  of  jurisdiction,  could  not  make  the  decision  binding  upon 
him,  either  as  a  judgment  or  as  an  award.     *     *     *    * 

"If  the  parties  can  not  confer  jurisdiction  upon  a  court  by 
consent,  neither  can  they  by  consent  empower  any  individual 
other  than  the  judge  of  the  court  to  exercise  its  powers. 
Judges  are  chosen  in  such  manner  as  shall  be  provided  bylaw; 
and  a  stipulation  by  parties  that  any  other  person  than  the 
judge  shall  exercise  his  functions  in  their  case  would  be  nuga- 
tory, even  though  the  judge  should  vacate  his  seat  for  the 
purpose  of  the  hearing." 

That  which,  in  the  present  record,  purports  to  be  a  bill  of 
exceptions  and  judgment  is,  therefore,  a  nullity,  and  there  is 
no  case  before  us  upon  which  we  are  authorized  to  render  final 
judgment. 

It  follows,  the  writ  of  error  must  be  dismissed. 

Writ  dismissed. 
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Johit  C.  Short  et  al. 

v. 

William  W.  Ratjb. 

1.  Chancery — Mil,  as  to  incorporation  of  a  defendant.  On  bill  to  fore- 
close a  mortgage  given  for  the  purchase  money  of  land  sold,  where  a  foreign 
corporation,  subsequent  to  the  mortgage,  acquired  some  interest  in  the 
property  by  a  certain  name,  it  is  sufficient  to  make  such  corporation  a  party 
in  the  name  it  acquired  the  interest,  and  it  is  not  necessary  to  aver  that  such 
party  is  a  corporation,  no  personal  decree  being  sought  against  it. 

2.  Party  in  chancery — wife  of  mortgagor,  on  Mil  to  foreclose.  The 
wife  of  a  mortgagor,  where  the  mortgage  is  given  for  the  purchase  money 
of  land  sold,  is  not  a  necessary  party  to  a  bill  to  foreclose  the  mortgage. 

3.  Practice  in  Supreme  Court — error  not  affecting  party.  A  party  in 
this  court  can  only  complain  of  an  error  which  affects  his  own  interests. 
Therefore,  on  bill  to  foreclose  a  mortgage,  a  party  can  not  complain  that 
another,  who  makes  no  objection,  was  not  properly  brought  into  court  by 
publication. 

Appeal  from  the  Circuit  Court  of  Yermilion  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Henry  &  Penwell,  for  the  appellants. 

Messrs.  Evans  &  Swallow,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  brought  by  appellee  against  John 
C.  Short,  The  Paris  and  Danville  Railroad  Company,  and  The 
New  York  State  Loan  and  Trust  Company,  for  the  purpose  of 
foreclosing  a  mortgage  on  certain  lands,  executed  by  Short  to 
appellee,  to  secure  the  payment  of  the  purchase  money  for 
which  the  lands  had  been  sold.  John  C.  Short  interposed  a 
demurrer  to  the  bill,  which  the  court  overruled.  The  other 
defendants  did  not  appear.  A  default  and  decree  pro  confesso 
was  taken  as  to  them.  Upon  overruling  the  demurrer,  the 
defendant  Short  having  failed  to  put  in  a  further  answer  to  the 
bill,  the  court,  upon  the  hearing,  rendered  a  decree  as  prayed 
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for  in  the  bill,  to  reverse  which  the  defendants  Short  and  The 
Paris  and  Danville  Railroad  Company  have  brought  this 
appeal. 

It  is  first  urged  by  appellants,  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  bill. 

The  demurrer  does  not  point  out  the  defects  in  the  bill,  but, 
in  the  brief  of  appellants,  it  is  said  the  bill  fails  to  aver  that 
The  New  York  State  Loan  and  Trust  Company  is  a  corpora- 
tion; and  it  is  also  claimed  that  Mary  E.  Short,  wife  of  John 
C.  Short,  should  have  been  made  a  party  to  the  bill.  It  was 
no  part  of  the  object  of  the  bill,  to  obtain  a  judgment  or  per- 
sonal decree  against  The  New  York  State  Loan  and  Trust 
Company,  but  the  company  was  made  a  party  defendant  for 
the  reason  that  it  claimed  some  interest  in  the  premises,  which 
had  been  acquired  subsequent  to  the  lien  of  the  complainant. 

We  perceive  no  necessity  for  the  averment  that  the  company 
was  a  corporation.  The  company,  by  the  name  and  style  de- 
scribed in  the  bill,  had  acquired  some  interest  in  the  premises. 
It  was  proper  to  make  it  a  party  defendant  by  that  name. 
Whether  it  possessed  corporate  powers  or  what  the  extent  of 
those  powers  might  be,  was  a  question  of  no  importance  in  a 
proceeding  of  this  character. 

As  to  the  other  objection  to  the  bill,  we  perceive  no  reason 
why  Mary  E.  Short  should  be  made  a  party  to  the  bill.  The 
mortgage  was  given  to  secure  the  payment  of  the  purchase 
money.  Should  the  lands  be  sold  to  satisfy  the  mortgage,  and 
not  be  redeemed,  the  wife  of  Short  could  assert  no  claim  to 
the  lands  while  he  lived,  and  would  have  no  right  of  dower 
therein  after  his  death.  She,  therefore,  had  no  interest,  and 
was  not  a  proper  or  necessary  party  to  the  bill.  /Stephens  v. 
Bichnell,  27  111.  U4=. 

It  is  also  urged  by  appellants,  that  the  affidavit  of  non-resi- 
dence of  The  New  York  State  Loan  and  Trust  Company  is 
insufficient,  and  that  the  publication  notice  is  defective. 

Whether  these  proceedings  are  defective  or  not,  it  is  not 
necessary  to  determine,  as  that- question  does  not  concern  the 
appellants  to  this  record.     If  any  error  has  been  committed,  it 


1876.]  T.,  W.  &  W.  Ey.  Co.  v.  Gilvin.  511 

Syllabus. 

only  affects  the  rights  of  The  New  York  State  Loan  and  Trust 
Company,  and  so  long  as  that  company  does  not  complain 
others  ouMit  to  be  satisfied. 

This  court  has  often  decided,  and  the  rule  is  well  settled, 
that  a  party  can  only  complain  of  an  error  which  affects  his 
own  rights. 

As  we  perceive  no  error  in  the  record,  the  decree  will  be 

affirmed. 

Decree  affirmed. 


Toledo,  Wabash  and  Western  Railway  Co. 

v. 
Jerry  Gilvin. 

1.  Delivery  of  grain  sold — what  constitutes — rights  of  seller  as  to 
sion.  If  a  man  places  his  wheat  in  a  railroad  car,  under  a  contract  to  sell 
it,  by  the  terms  of  which  contract  it  is  not  to  be  removed  until  paid  for,  he 
does  not  thereby  part  with  his  right  of  possession  to  the  wheat,  and  he  has 
the  right  to  remove  the  same  from  the  car  if  not  paid  for. 

2.  Where  a  man  agrees  to  buy  wheat,  to  be  delivered  on  a  car  at  a  railroad 
station,  to  be  paid  for  on  delivery,  and  not  to  be  removed  until  paid  for,  and 
procures  a  car  to  be  sent  to  the  station,  and,  before  any  wheat  is  put  into  it, 
represents  to  the  railroad  company  that  the  car  is  loaded  with  wheat,  and,  on 
the  strength  of  such  representation,  obtains  a  bill  of  lading  therefor,  and 
afterwards  the  seller  of  the  wheat,  in  pursuance  of  his  contract,  and  without 
any  knowledge  of  the  fraudulent  transaction  of  the  buyer,  puts  the  wheat 
into  the  car,  he  does  not  thereby  deliver  the  wheat,  but  only  puts  it  in  a 
position  to  be  delivered  upon  payment  of  the  purchase  money,  and  if  not 
paid,  he  has  the  right  to  remove  it  from  the  car,  as  against  the  railroad 
company  as  well  as  against  the  purchaser. 

3.  Title — can  not  be  divested  without  consent  or  fault  of  owner.  A  per- 
son  can  not  be  divested  of  his  property  without  his  consent,  unless  he  is 
guilty  of  some  default  or  improvidence,  on  the  faith  of  which  others  have 
so  acted  that  it  would  be  unjust  to  them  for  him  to  assert  his  title  to  his 
property. 

Writ  of  Error  to  the  Circuit  Court  of  Pike  county;  the 
Hon.  C.  L.  Higbee,  Judge,  presiding. 
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Messrs.  Hat,  Greene  &  Littler,  for  the  plaintiff  in  error. 

Mr.  I.  S.  Irwin,  for  the  defendant  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

Gilvin,  the  defendant,  had  a  warehouse  at  a  side-track,  or 
switch,  on  plaintiff's  railway,  at  a  point  called  Hadley,  from 
which  shipping  of  grain  was  usually  done  through  the  agent 
of  plaintiff  at  Barry,  a  station  on  the  railway,  a  few  miles  west 
of  Hadley.  Plaintiff  kept  no  agent  at  Hadley,  but  had  an 
agent  at  Bayless,  a  station  a  few  miles  east  of  Hadley. 

Smith  was  a  transient  man,  buying  and  shipping  wheat  from 
that  region,  and  Potter  and  Donley  had  acted  as  Smith's 
agents  about  this  business. 

On  Wednesday,  the  5th  of  August,  Smith,  in  person,  in  the 
presence  of  Donley,  made  with  Gilvin  a  contract  of  purchase 
for  254  bushels  of  wheat,  which  Gilvin  had  in  his  warehouse. 
The  wheat  was  to  be  loaded  into  car  No.  1544,  then  under  the 
control  of  Smith,  and  standing  upon  the  switch,  and  which 
had  been  put  there  by  the  plaintiff  at  Smith's  request.  By 
the  express  terms  of  the  contract,  the  wheat  was  to  be  paid 
for  upon  delivery,  and  the  wheat  was  not  to  be  moved  until 
Gilvin  was  paid,  and  Donley  was  to  come  to  Hadley  the  next 
day  and  help  load  the  wheat. 

On  Thursday,  Gilvin,  with  the  assistance  of  Potter,  who 
came  in  Donley's  stead,  put  the  wheat  into  the  car.  They 
began  after  ten  in  the  morning  and  finished  the  work  that 
afternoon.  Smith  did  not  appear  or  pay  for  the  grain.  On 
Friday  or  Saturday,  Gilvin,  seeing  Donley,  inquired  about 
Smith,  and  it  was  suggested  that  he  had  probably  gone  to 
Toledo  for  money.  On  Tuesday,  Gilvin  (having  on  Monday 
heard  that  Smith  had  absconded)  took  this  254  bushels  of 
wheat  from  this  car  No.  1544  and  restored  it  to  his  ware- 
house. 

It  turns  out  that,  on  the  5th  of  August,  when  this  car  was 
in  the  possession  of  Smith,  and  standing  empty  upon  the 
switch  at  Hadley,  the  agent  of  the  railroad  company  at  Bay- 
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less,  upon  the  false  statement  of  Smith  that  he  had  loaded  the 
car  with  wheat,  gave  Smith  a  bill  of  lading,  stating  that  the 
railroad  company  had  received  from  Smith  a  car  of  wheat, 
weight  20,000  pounds,  to  be  forwarded  by  car  1544  to  W.  T. 
Walker  &  Co.,  at  Toledo,  and  that,  on  Thursday  morning, 
while  this  car  was  still  empty,  and  while  he  had  no  wheat 
whatever,  Smith  negotiated  this  false  bill  of  lading  to  the 
bank  at  Pittsfield,  and  transferred  it  to  the  bank  as  collateral, 
drawing  a  draft  for  $350  on  "Walker  &  Co.,  Toledo,  and,  on  the 
faith  of  the  transferred  bill  of  lading,  the  bank  bought  the 
draft.  The  draft  was  protested,  and  the  railroad  company, 
afterwards,  was  compelled  and  did  pay  the  draft,  and  the  draft 
and  false  bill  of  lading  were  transferred  to  the  railroad  com- 
pany by  the  bank. 

It  seems,  from  the  proofs,  that  Gilvin  knew  nothing  of  the 
bill  of  lading  and  draft  until  after  he  had  restored  the  wheat 
to  the  warehouse,  and  the  railroad  company  and  the  bank 
knew  nothing  of  the  placing  of  this  wheat  in  the  car  No. 
1544,  by  Gilvin,  until  after  it  was  restored  to  the  warehouse. 

The  railway  company,  claiming  that  the  wheat,  when  put  in 
the  car,  became,  by  virtue  of  the  bill  of  lading,  the  property 
of  the  bank,  and  that,  by  operation  of  law,  upon  the  facts 
stated,  the  railway  company  succeeded  to-  the  rights  of  the 
bank,  brought  this  action  of  trespass  against  Gilvin.  Gilvin 
pleaded  not  guilty,  and  the  issue  was  tried  by  a  jury. 

At  the  close  of  the  evidence,  the  court  gave  the  jury  the 
following  instruction: 

"The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence in  the  case,  that  upon  the  request  of  one  Isaac  S.  Smith, 
the  plaintiff's  agent  at  Bayliss  station  sent  to  Hadley  switch 
freight  car  numbered  1544,  to  be  loaded  with  wheat  for  said 
Smith,  to  be  transported  over  said  plaintiff's  railway,  and  said 
freight  car  was  so  furnished  to  said  Smith  at  said  station  in 
pursuance  of  his  request,  and  was  there  loaded  with  254  bushels 
of  wheat  for  said  Smith,  on  the  6th  day  of  August,  1874,  which 
wheat  had  been  sold  to  said  Smith  by  the  defendant  on  the  6th 
33— 81st  III. 


* 
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day  of  August,  1874,  and  if  "they  shall  further  believe,  from  the 
evidence,  that  said  Smith  obtained  from  the  agent  at  said  Bayliss 
station  a  bill  of  lading  for  said  car  load  of  wheat,  and  that  said 
Smith  negotiated  the  same  to  the  First  National  Bank  of  Pitts- 
field,  by  drawing  his  draft  in  favor  of  said  bank  on  the  con- 
signee named  in  said  bill  of  lading,  for  the  sum  of  $350 
advanced  to  him  thereon  by  said  bank,  and  at  the  same  time 
delivering  to  said  bank  said  bill  of  lading,  to  be  thereto  at- 
tached, to  secure  the  payment  of  said  draft;  and  that  such 
transfer  of  the  bill  of  lading  and  advance  of  money  thereon 
was  made  after  said  wheat  was  loaded  into  said  freight  car, 
that  then  said  defendant  had  not  the  right  to  remove  and  take 
from  the  said  car  the  wheat  so  loaded  into  it,  although  the  jury 
may  believe,  from  the  evidence,  that  the  wheat  had  been  sold 
to  said  Smith,  or  to  said  Smith  and  Donley,  with  the  express 
agreement  or  understanding  that  the  same  was  to  be  paid  for 
upon  delivery,  and  that  the  same  was  not  to  be  moved  from 
the  switch,  where  loaded,  or  the  title  thereto  pass  to  said  Smith 
until  paid  for;  and  the  fact  that  the  bill  of  lading  had  been 
given  to  Smith  before  the  wheat  was  actually  loaded  into  the 
car,  would  not,  of  itself,  justify  such  removal  of  the  wheat  from 
the  car  by  the  defendant.  But,  on  the  other  hand,  should  the  jury 
believe,  from  the  evidence,  that  said  wheat,  so  loaded  into  said 
car,  was  sold  by  the  defendant  under  an  agreement  that  he 
was  to  be  paid  for  the  same  upon  delivery,  and  that  the  same 
was  not  to  be  removed  from  the  switch  until  he  was  paid  for 
the  same;  and  the  jury  shall  further  find,  from  the  evidence, 
that  said  wheat,  although  contracted  to  be  sold  on  the  5th  day 
of  August,  1874,  was  not  actually  loaded  into  sard  car  until 
after  the  bill  of  lading  therefor  had  been  both  given  and  nego- 
tiated as  aforesaid,  that  then  said  defendant,  as  against  plaintiff, 
was  justified  in  taking  said  wheat  from  the  car  upon  ascertain- 
ing that  said  wheat  would  not  be  paid  for  by  said  Smith." 

To  the  giving  of  which  said  instruction,  the  plaintiff  then 
and  there  excepted. 

The  jury  returned  a  verdict  for  defendant,  and  the  plaintiff 
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thereupon  moved  the  court  for  a  new  trial,  and  assigned  as 
reasons  therefor: 

First.  That  the  verdict  was  contrary  to  the  law  and  evi- 
dence. 

Second.     Because  of  improper  instructions  to  the  jury. 

The  motion  for  a  new  trial  was  overruled  by  the  court;  to 
the  overruling  of  which  motion  the  plaintiff  then  and  there 
excepted,  and  judgment  was  rendered  by  the  court  for  the 
defendant  upon  the  verdict. 

To  reverse  this  judgment  this  writ  of  error  is  brought,  and 
the  errors  assigned  are:  That  the  court  erred  in  the  instruc- 
tion to  the  jury,  and,  that  the  court  erred  in  refusing  a  new 
trial. 

We  do  not  see  that  plaintiff  in  error  has  any  valid  ground 
of  complaint  on  account  of  the  instruction  of  the  court  or  the 
finding  of  the  jury.  The  court  seems  to  have  assumed,  that 
depositing  the  wheat  in  the  car  was  an  apparent  delivery  to 
Smith  of  the  wheat.  This  is  far  from  being  clear,  from  the 
evidence.  There  is  no  proof  of  any  affirmative  and  open  acts 
of  control  over  this  car  by  any  one,  from  the  time  the  wheat 
was  put  in  the  car  until  it  was  taken  out.  The  railway  com- 
pany, by  sending  the  car  to  this  switch  for  Smith,  to  be  loaded 
with  wheat,  put  the  car  under  Smith's  control  for  that  purpose. 
Smith,  by  his  contract,  such  as  is  shown,  put  this  car  under 
the  control  of  Gilvin,  for  the  purpose  of  depositing  this  wheat 
in  it,  and  Smith  had  no  right  to  resume  possession  of  the  car 
before  the  wheat  was  paid  for  or  removed  from  the  car.  If 
he  had  attempted  to  do  so  at  any  time  while  the  wheat  was 
in  the  car,  Gilvin  had  the  lawful  right  to  prevent  it.  Gilvin 
was  entitled  to  the  actual  control  of  the  car  during  that  in- 
terval. Had  the  railroad  company  attempted  to  remove  the 
car,  Gilvin  had  the  lawful  right,  as  against  the  railroad  com- 
pany, to  have  required  that  the  wheat  should  be  paid  for  or 
removed  from  the  car  before  the  removal  of  the  car. 

There  is  no  proof  of  any  acts  of  control  or  possession  by 
any  one  except  Gilvin,  and  he  seems  to  have  had  the  key,  or 
at  least  the  control,  for  when  he  chose  he  took  the  wheat  out 
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of  the  car  without  asking  the  permission  of  any  one.  The  car 
was  more  in  the  apparent  possession  of  Gilvin  than  in  the  ap- 
parent possession  of  Smith.  Smith  was  not  there  at  all.  Gil- 
vin was,  and  could  lawfully  have  retained  the  wheat  against 
any  one  attempting  to  take  control  of  it.  This  assumption  as 
to  the  apparent  possession,  was  surely  as  favorable  to  plaintiff 
as  he  had  any  ground  to  claim. 

A  man  can  not  be  divested  of  his  property  without  his  con- 
sent, unless  he  be  guilty  of  some  default  or  improvidence,  on 
the  faith  of  which  others  have  so  acted  that  it  would  be  unjust 
to  them  for  him  to  assert  his  title  to  his  property. 

What  fault,  in  this  case,  is  attributable  to  Gilvin?  It  is 
said  that  "he  should  have  refused  to  deliver  the  wheat  when 
he  heard  a  rumor  that  Smith  had  absconded." 

As  already  suggested,  the  wheat  is  not  shown  to  have  been 
delivered  at  all.  It  was  placed  in  the  car  ready  to  be  turned  over 
to  the  control  of  Smith,  or  to  be  "delivered"  when  payment  was 
made.  Delivery  and  payment  were  to  be  contemporaneous  acts. 
Depositing  the  wheat  in  the  car,  under  that  contract,  was  sim- 
ply putting  the  wheat  in  a  position  ready  for  delivery. 

Again,  the  wheat  was  deposited  in  the  car  on  Thursday,  and 
at  that  time  Gilvin  had  heard  no  rumor  that  Smith  had  ab- 
sconded. That  rumor  is  not  shown  to  have  reached  Gilvin 
until  Monday.  It  is  said  he  should  have  given  express  notice 
to  the  railway  company  at  the  time  of  putting  the  wheat  in 
the  car,  "that  such  deposit  must  not  be  regarded  as  a  delivery 
to  Smith." 

We  do  not  think  that  ordinary  prudence  demanded  such  a 
notice,  under  the  circumstances.  So  far  as  Gilvin  had  notice, 
or  reason  to  suppose,  the  railway  company  had  no  interest  in 
the  question.  Pie  had  no  reason  to  suppose  that  the  railway 
company  would  issue  a  bill  of  lading  for  wheat,  of  which  they 
had  not  taken  possession.  The  ordinary  custom  is  to  issue 
bills  of  lading  only  after  the  cargo  has  been  received,  or,  at 
least,  inspected  by  some  employee  of  the  railway  company. 

Had  Gilvin  permitted  the  employees  of  the  railway  company 
to  take  control  of  the  wheat,  without  such  notice,  it  would  be 
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otherwise;  but  no  agent  or  employee  appeared  for  any  such 
purpose.  Ordinary  care  did  not  demand,  that  Gilvin  should 
send  a  messenger  four  miles  to  notify  the  railway  company  of 
his  claim.  It  would  be  time  enough  for  that  when  some  of 
the  railway  men  came  upon  the  ground.  "For  five  days,"  it 
is  said,  Gilvin  "allowed  the  wheat  to  remain  in  the  custody 
and  at  the  risk  of  the  railway  company."  This  is  a  mistake. 
Under  the  facts,  it  was  in  the  custody  (although  possibly  not 
at  the  risk)  of  Gilvin. 

It  is  said  that  if  complaint  or  notice  had  been  given,  the 
railway  company  might  have  pursued  Smith.  Gilvin  had  no 
knowledge  that  Smith  had  cheated  the  railway  company,  and 
therefore  owed  no  duty  in  this  respect. 

When  one  of  two  innocent  persons  must  suffer  by  the 
knavery  of  a  third,  the  party  who  trusted  the  knave  must  be 
the  sufferer.  It  was  gross  negligence  in  the  railway  company 
to  issue  to  Smith  a  bill  of  lading  for  grain  without  first  having 
the  possession  and  control  of  the  grain.  The  loss  sprang  from 
this  negligence,  and  not  from  any  default  of  defendant. 

It  is  conceded  that,  between  Gilvin  and  Smith,  Gilvin  had 
the  lawful  right  to  remove  the  wheat  for  non-payment.  Hav- 
ing exercised  this  right  without  any  notice  of  the  claims  of 
plaintiff,  he  can  not  thereby  be  put  in  fault. 

There  are  some  cases  where  the  true  owner  of  property  is 
estopped,  as  against  third  parties,  from  asserting  his  title  to 
the  property, — in  cases  where,  by  the  consent  or  acquiescence 
of  the  real  owner,  the  property  is  permitted  to  be  in  such  sit- 
uation, that  a  stranger  has  a  right  to  assume  that  the  title  is 
in  another,  and  does  so  assume,  and,  on  the  faith  of  such  in- 
dicia of  ownership  in  the  apparent  owner,  invests,  money  or 
property,  or  assumes  some  liability. 

In  this  case,  neither  the  railway  company  nor  the  bank  acted 
on  the  faith  of  the  supposed  indicia  of  ownership  in  Smith, 
for  they  acted  before  the  indicia  existed.  Under  the  facts,  as 
conceded  by  the  plaintiff  in  error,  there  was  no  cause  of  action. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Upon  a  petition  for  a  rehearing,  Mr.  Justice  Dickey  de- 
livered the  following  additional  opinion: 

This  case  was  decided  as  of  the  January  term,  1876.  The 
opinion  was  filed  June  30th,  1876.  The  facts  of  the  case  are 
stated  in  that  opinion.  The  petition  for  rehearing  calls  in 
question  the  position  (taken  in  the  opinion)  that,  when  the 
wheat  in  question  was  placed  in  the  car,  and  so  long  as  it  re- 
mained in  the  car,  the  car  and  wheat  were  in  the  possession 
and  control  of  Cilvin,  and  not  in  the  possession  of  either 
Smith  or  the  railroad  company;  and  it  is  insisted  that,  in  the 
case  of  The  Illinois  Central  Railroad  Co.  v.  Smyser  et  at. 
38  111.  354,  "upon  a  state  of  facts  the  same  as  in  this  case," 
this  court  held  that  the  property  in  question  was  in  the  pos- 
session, custody  and  control  of  the  railroad  company.  While 
the  cases  are  alike  in  some  of  their  features,  they  are  unlike  in 
one  very  important  feature.  In  that  case,  as  the  court,  in  the 
opinion,  said,  "the  company,  after  the  car  was  loaded,  had  the 
unquestioned  right  to  remove  it  to  any  other  part  of  their  road." 
In  this  case  the  company  had  no  such  right.  The  cotton,  in 
that  case,  was  placed  in  the  car  by  the  owner  thereof,  to  be 
shipped  unconditionally  on  account  of  the  owner.  The  con- 
sent by  the  owner  of  the  cotton,  that  the  same  should  be  at 
once  removed  by  the  railroad  company,  was  complete  and  un- 
conditional. This  consent,  as  the  court  held  in  that  case,  was 
to  be  inferred  from  the  facts.  Nothing  remained  to  be  done 
before  the  railroad  company  might  rightfully  proceed  to  move 
the  same.  The  cotton  was  in  the  custody  of  the  railroad  com- 
pany for  the  owner.  The  invoice  of  the  goods  loaded  had 
been  rendered  by  the  owner  to  the  railroad  company.  Nothing 
remained  to  be  done,  save  the  making  of  the  bill  of  lading, 
and  that  was  a  duty  to  be  performed  by  the  railroad  company, 
and  was  not  a  condition  precedent  to  be  performed  before  the 
taking  of  the  custody  of  the  property  by  the  railroad  com- 
pany. 

In  the  case  at  bar,  it  was  otherwise.  The  wheat  was  put  on 
the  car,  to  be  dealt  with  as  Smith  might  direct,  upon  payment 
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of  the  contract  price  of  the  wheat,  but  not  until  then.  The 
wheat  was  not  placed  under  the  unconditional  control  of  the 
railroad  company  by  Gilvin.  The  delivery  was  not  complete, 
for  Gilvin  did  not  intend,  by  placing  the  wheat  in  the  car,  to 
surrender  the  control  thereof  until  payment  was  made,  and 
did  no  act  from  which  it  could  properly  be  inferred  that  he  so 
intended. 

The  words  of  an  opinion  must  be  read  in  the  light  of  the 
facts  of  the  case  under  discussion.  The  opinion  in  38  111. 
supra,  when  thus  read,  is  in  no  degree  incompatible  with  the 
ruling  of  this  court  in  this  case.  Were  we,  however,  to 
assume,  in  this  case,  that  this  car,  and  the  wheat,  when  loaded 
in  it,  were,  in  contemplation  of  law,  in  the  custody  and  pos- 
session of  the  railroad  company,  it  could  not  profit  the  peti- 
tioner. It  would  simply  show  that  the  railroad  company  was 
in  possession  of  wheat,  the  right  of  possession  of  which  was 
in  Gilvin.  Even  if  Gilvin  had  parted  with  his  possession 
under  a  contract  which  required  payment  to  be  made  concur- 
rently with  the  delivery,  he  had  the  right  to  resume  the  pos- 
session if  the  payment  was  not  made.  The  possession  of  the 
railroad  company,  in  such  case,  would  be  possession  for  the  use 
of  the  true  owner.  Gilvin,  if  the  wheat  be  regarded  as  deliv- 
ered, delivered  the  same  to  the  railroad  company,  not  as  the 
absolute  property  of  Smith,  but  as  property  agreed  to  be  sold 
to  Smith,  to  be  paid  for  on 'delivery,  and  subject  to  be  retaken 
by  Gilvin,  if  not  paid  for.  It  was  Gilvin  who  put  the  wheat 
upon  the  cars,  and  not  Smith.  The  apparent  property,  with- 
out explanation,  was  that  of  Gilvin,  and  not  that  of  Smith, 
The  mere  fact  that  Gilvin  placed  the  wheat  upon  the  car  of 
the  railroad  company,  did  not  hold  out  to  the  railroad  company 
the  idea  that  Smith  had  any  interest  in  the  property.  To  show 
any  right  of  property  in  Smith,  or  in  the  railroad  company,  (a 
claimant  under  Smith,)  resort  must  be  had  to  the  contract  of 
sale  by  Gilvin  to  Smith.  When  resort  is  thus  had,  it  turns 
out  that,  for  want  of  payment.  Gilvin  still  had  the  right  of 
possession,  and  that  Smith's  rights  are  subject  to  this  right  of 
possession,  and  Smith  was  not  the  absolute  owner. 
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If  tlie  railroad  company  acquired,  by  giving  the  bill  of 
lading  and  by  receiving  the  wheat,  any  right  to  the  wheat,  it 
acquired  only  such  right  as  Smith  had — it  acquired  no  more. 
That  right,  if  any,  was  subject  to  Gilvin's  right  so  resume  pos- 
session of  the  wheat  upon  failure  of  payment  of  the  contract 
price,  which  was  to  be  made  upon  delivery.  Bloxom  v.  San- 
ders, Eng.  C.  L.  872,  Bloxom  v.  Morley,  same  volume,  and 
Wilmshurst  v.  Bowker,  5  Bingham's  New  Cases,  541. 

Under  the  other  facts  in  this  case,  we  do  not  think  the  rights 
of  Gilvin  to  resume  this  possession  would  have  been  inju- 
riously affected  if  the  bill  of  lading  had  been  issued  during 
the  period  while  the  wheat  was  in  the  car.  Smith,  by  taking 
the  bill  of  lading,  could  only  give  to  the  railroad  company 
such  title  as  he  had.  Gilvin,  as  against  the  company,  must  be 
allowed  to  assert  his  full  rights  as  against  Smith  (under  whom 
the  company  holds),  unless  he  has  done  some  act  upon  which 
the  railroad  company  had  a  right  to  rely,  and  by  which  it  was 
in  fact  misled,  and  on  the  faith  of  which  it  had  changed  its 
condition,  or  unless  he  has  failed  to  do  some  act  which  his 
duty  required  him  to  do  for  their  protection.  This  he  has  not 
done. 

If  the  railroad  company  was  in  possession,  its  possession 
was  that  of  bailee,  for  whomsoever  it  might  concern.  Gilvin 
knew  nothing  of  the  bill  of  lading,  and,  apparently,  the  rail- 
road company  had  no  interest  in  the  question  of  ownership,  or 
in  any  question  as  to  the  relative  rights  of  himself  and  Smith. 
He  had  no  reason  to  apprehend  that  the  railroad  company 
would  assume,  from  the  mere  fact  that  he  placed  the  wheat 
upon  the  cars,  that  Smith  was  the  absolute  owner  of  the  wheat. 

"Where  a  man  places  his  wheat  in  a  railroad  car,  without  the 
knowledge  of  the  railroad  company,  and  a  stranger  coming 
along  represents  that  the  wheat  is  his,  and  that  he  placed  it 
there,  and  procures  a  bill  of  lading  therefor,  the  railroad  com- 
pany, in  such  case,  could  claim  no  rights  against  the  true 
owner,  unless  he  had  done  some  act  by  which  the  company 
was  misled,  and  on  which  it  had  a  right  to  rely. 

In  this  case,  however,  the  bill  of  lading  was  issued  and  nego- 
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tiated  before  the  wheat  was  placed  in  the  car.  The  railroad 
company  did  not,  after  the  wheat  was  pnt  in  the  car,  incur  any 
new  liability,  or  in  any  way  change  its  condition,  by  reason  of 
the  act  of  Gilvin  in  placing  the  wheat  in  the  car.  Gilvin  can 
not,  therefore,  be  estopped  from  asserting,  as  against  the  rail- 
road company,  his  rights,  as  fully  as  he  might  assert  them 
against  Smith.  In  no  view  of  the  case  can  this  action  be  sus- 
tained. 

The  application  for  rehearing  must  be  denied. 


Frank  J.  Hoffman,  for  use,  etc. 

v. 

Fitzwilliam  &  Sons. 

1.  Garnishment — exemption  of  wages.  The  statute  relating  to  garnish- 
ment has  no  reference  to  wages  earned  after  service  of  the  writ,  and  the 
laborer  whose  wages  are  sought  to  be  garnisheecl,  if  the  head  of  a  family 
and  residing  with  them,  may  take  up  his  wages  after  service  of  the  writ  as 
fast  as  the  same  become  due,  where  the  amount  does  not  exceed  $25. 

2.  It  is  of  no  consequence  that  the  judgment  debtor,  upon  the  service  of 
the  writ  of  garnishment,  terminates  his  previous  contract,  and  re-engages 
at  the  same  wages  or  salary,  payable  weekly  in  advance.  The  employer 
may  pay  him  his  wages  as  fast  as  due,  where  it  is  less  than  the  exemption. 

Appeal  from  the  Circuit  Court  of  McLean  county  •  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  a  garnishee  proceeding,  brought  by  C.  M.  Foster 
&  Co.,  against  Fitzwilliam  &  Sons,  to  garnishee  wages  due 
from  defendants  to  Frank  J.  Hoffman.  The  court  below  found 
for  the  defendants. 

Messrs.  Stevenson  &  Ewing,  for  the  appellants. 

Messrs.  Keeves  &  Tipton,  and  Mr.  O.  T.  Keeves,  for  the 
appellees. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court: 

All  the  questions  of  law  arising  on  this  record  have  been 
settled  by  the  recent  decision  of  tins  court,  in  Bliss  v.  Smith, 
78  111.  359. 

There  was  nothing  due  from  defendants  to  the  judgment 
debtor,  at  the  date  of  the  service  of  the  writ  of  garnishment. 
He  had  previously  been  in  the  employment  of  the  defendants, 
at  a  salary  agreed  upon,  payable  in  weekly  installments.  It 
is  admitted,  the  judgment  debtor  is  a  married  man  and  the 
head  of  a  family,  residing  with  them.  After  the  service  of 
the  writ,  and  before  the  answer  was  filed,  the  judgment  debtor 
had  earned  wages  by  his  labor  in  the  service  of  defendants,  to 
the  amount  of  $500,  all  of  which  had  been  paid  to  him  in 
weekly  installments,  not  exceeding  $25. 

It  will  not  be  necessary  to  discuss  the  points  made  as  new 
questions.  It  was  declared  in  Bliss  v.  Smith,  the  statute 
under  which  this  proceeding  was  commenced  had  no  reference 
whatever  to  wages  subsequently  earned,  and  that  the  laborer, 
being  the  head  of  a  family,  residing  with  them,  may  take  up 
his  wages,  after  service  of  the  writ  of  garnishment,  as  fast  as 
the  same  become  due,  where  the  amount  does  not  exceed  the 
sum  of  $25.  In  the  case  at  bar,  the  wages  becoming  due  in 
installments  to  the  judgment  debtor  for  his  personal  labor, 
were  less  than  the  sum  exempt  by  the  statute,  and  hence  his 
employers  could  rightfully  pay  the  same  as  fast  as  earned. 

It  is  a  matter  of  no  consequence,  the  judgment  debtor,  upon 
the  service  of  the  writ,  terminated  his  previous  contract  and 
re-engaged  with  the  defendants  at  the  same  salary,  payable 
weekly,  in  advance.  That  fact  has  no  bearing  on  the  decision. 
In  either  case,  defendants  could  pay  him  his  wages  as  fast  as 
the  several  installments  became  due,  the  amount  being  less 
than  the  statutory  sum  exempted  from  garnishment. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Centkal  City  Hoese  Railway  Company,  etc. 

v. 
The  Foet  Claek  Hoese  Railway  Company. 

1.  Eminent  domain — taking  part  of  horse  railway.  One  horse  railway 
company  has  no  right,  by  proceedings  of  condemnation,  to  take  for  its  joint 
use  a  part  of  a  previously  constructed  railway  of  another  company  in  suc- 
cessful operation,  and  thus  render  the  fragments  not  so  taken  unproductive, 
and  make  the  franchise  of  the  first  company  of  but  little  value,  and  if  such 
an  attempt  is  made,  a  court  of  equity  will  enjoin  the  same. 

2.  Same — statute  construed.  The  statute  authorizing  the  condemnation 
of  property  by  horse  and  dummy  railroads,  ch.  66,  R.  S.  1874,  contemplates 
private  property  alone,  and  not  property  used  and  occupied  by  the  public. 

3.  By  a  very  liberal  construction  of  the  statute  and  of  the  Eminent  Do- 
main Act,  it  may  be  that  a  newly  organized  horse  railway  company  may 
condemn  the  entire  road  of  a  similar  company,  previously  incorporated,  and 
appropriate  it  to  its  own  use  on  paying  just  compensation  therefor. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  H.  B.  Hopkins,  Mr.  L.  Harmon,  and  Mr.  J.  Hotjg-h, 
for  the  appellant. 

Mr.  D.  McCulloch,  and  Mr.  H.  W.  "Wells,  for  the  appellee. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  General  Assembly  of  this  State,  on  February  21,  1867, 
passed  an  act  entitled  "  An  act  to  provide  for  the  construction 
of  horse  railways  in  the  city  of  Peoria,"  by  which  the  corpo- 
rators therein  named  were  authorized  and  empowered  to  con- 
struct and  maintain  horse  railroads  along  such  streets  in  the 
city  of  Peoria  as  the  city  council  might  authorize*. 

The  city  council,  on  October  6,  1869,  adopted  an  ordinance 
authorizing  complainants  to  construct  and  maintain  horse  rail- 
ways along  certain  streets  named  therein,  of  which  Adams 
street  was  one,  the  whole  length  thereof.  Complainants  duly 
organized  as  a  corporation  under  the  act  of  1867,  and  built 
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and  equipped  a  horse  railway  along  Adams  street,  and  com- 
menced operating  the  same  for  near  three  miles,  in  Decem- 
ber, 1870,  at  a  cost  of  eighty  thousand  dollars.  It  was  the 
first  railway  of  the  kind  constructed  in  that  city,  and  when  the 
enterprise  was  inaugurated  it  was  understood  to  be  of  doubtful 
result  to  the  proprietors,  in  a  financial  view,  and  can  only  pro- 
duce productive  results  by  centering  it,  in  its  entirety,  under 
the  exclusive  supervision  of  one  authority  and  head. 

In  July,  1872,  certain  individuals  became  an  incorporation 
under  the  general  law,  under  the  corporate  name  of  the  "  Fort 
Clark  Horse  Railway  Company."  Articles  of  association  were 
duly  executed  and  filed  in  the  office  of  the  Secretary  of  State, 
and  the  usual  license  by  that  functionary,  to  commissioners 
named  therein,  to  open  books  for  subscription  to  its  capital 
stock. 

In  May,  1873,  the  report  of  the  commissioners,  filed  in  the 
office  of  the  Secretary  of  State,  showed  the  entire  stock  had 
been  subscribed.  The  corporation  was  duly  organized  May  17, 
1873,  whereupon,  the  Secretary  of  State  issued  a  certificate  of 
incorporation. 

Before  the  organization  of  this  company  had  been  perfected, 
and  on  August  6,  1872,  the  city  council  of  Peoria  passed  an 
ordinance,  conferring  upon  a  railroad  company,  with  the  name 
of  defendants'  company,  authority  to  construct  and  maintain  a 
horse  railway  over  certain  streets  in  the  city,  within  certain 
limits,  some  eight  different  streets,  of  which  Adams  street  was 
not  one. 

In  August,  1874,  complainant  company,  having  completed 
their  road  four  years  previously,  and  then  in  the  profitable 
enjoyment  of  their  franchise,  producing  some  equivalent  for 
their  great  outlay,  were  met  by  an  application  of  this  last  con- 
structed corporation  to  the  city  council,  requesting  that  body 
to  pass  an  ordinance  to  confer  upon  the  defendant  company 
authority  to  construct  and  operate  a  horse  railway,  to  depart 
from  their  line  of  way  already  then  established  and  operated 
by  them,  so  as  to  occupy  Adams  street,  then  occupied  by  com- 
plainants.    The  city  council  passed  the  ordinance  permitting 
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defendants  to  build  and  operate  a  railway  on  Adams  street,  to 
Harrison  street,  and  reciting  therein,  that  "the  public  interest 
forbids  the  laying  any  more  tracks  on  Adams  and  Main  streets." 
The  defendant  company  were  authorized  and  empowered,  and 
required,  to  run  their  cars  on  and  over,  and  to  use  for  that 
purpose,  any  and  all  the  tracks  and  rails  now  laid  on  Adams 
street  and  Main  street,  and  to  make  the  necessary  connections 
with  the  same,  "  provided  they  should  first  acquire,  by  purchase 
from  the  owner,  or  by  condemnation  or  other  legal  means,  the 
right  to  use  and  run  over  said  tracks  and  rails." 

To  avail  of  this  ordinance,  the  defendant  company,  in  Octo- 
ber, 1874,  presented  their  petition  to  the  judge  of  the  Peoria 
county  court  to  proceed,  according  to  the  act  in  force  July  1, 
1872,  respecting  eminent  domain,  to  assess  the  damages  to  be 
paid  complainant  company  for  taking  and  appropriating  to  the 
use  of  defendant  company  the  railroad  -track,  iron,  ties  and 
superstructure  along  that  portion  of  Adams  street  running 
between  Main  street  on  the  east  and  Harrison  street  on  the 
west,  fronting  the  three  blocks  numbered,  on  the  south  side, 
as  6,  5  and  33,  and  on  the  north  side  as  blocks  10, 11,  32.  The 
proceedings  for  condemnation  were  set  for  trial  on  October  24, 
1874,  to  prevent  which  this  bill  was  filed,  alleging  the  result 
of  such  proceeding  would  be  a  destruction  of  complainants' 
franchise,  and  productive  of  irreparable  damage  to  them.  An 
injunction  was  prayed  and  granted. 

An  answer  was  put  in  to  the  bill,  and  a  replication  thereto, 
and  on  the  hearing  the  injunction  was  dissolved  and  the  bill 
dismissed.     Complainants  appeal. 

We  shall  not  discuss  all  the  questions  raised  upon  this 
record,  but  confine  ourselves  to  such  points,  the  decision  of 
which  will  be  decisive  of  the  case. 

It  is  not  shown,  in  any  part  of  the  case,  where  the  fee  in 
Adams  street  is  vested.  We  will  assume  it  is  in  the  city. 
The  grant  of  an  easement  therein  by  the  city  to  appellants  was 
in  1869.  That  of  appellees  was  in  1872,  and  before  the  com- 
pany was  organized.  The  right  of  appellants  was,  consequently, 
prior  in  time  to  any  right  claimed  by  appellees. 
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It  would  seem,  from  the  plat  of  the  city  of  Peoria,  made  an 
exhibit  in  the  cause,  with  the  lines  of  these  contesting  roads 
distinctly  marked  thereon,  that  appellants'  road  extends  from 
South  street,  on  the  west,  along  Adams  street,  by  a  straight 
line  east  to  Abington  street,  in  close  proximity  to  the  Chicago, 
Rock  Island  and  Pacific  railroad,  and  near  to  the  Peoria  city 
water  works,  a  distance,  from  its  commencement  to  its  termi- 
nus, of  three  miles,  as  is  alleged.  The  width  of  this  street  is 
not  noted  on  the  map,  nor  is  there  any  scale  of  feet — to  the 
eye  it  appears  to  be  a  very  wide  street,  capable,  without  detri- 
ment to  the  public,  of  allowing  space  sufficient  for  two  rail- 
roads, did  the  public  necessity  demand  greater  accommodation 
than  appellants'  road  could  supply. 

From  the  map,  we  should  jndge  the  lines  already  established 
by  these  companies  are,  in  a  great  measure,  competing  lines, 
that  of  appellees  being  parallel  with  appellants'  line  from 
Mary  street,  the  street  next  west  of  appellants'  terminus,  to 
Main  street,  a  distance,  judging  by  the  eye,  of  near  one-half 
of  appellants'  road. 

The  proposition  of  appellees  is,  after  their  road  has  reached 
Main  street,  it  shall  be  permitted  to  make  a  sharp  turn  to  the 
south  along  Main  street,  to  its  intersection  with  Adams  street, 
then  west,  taking  possession  of  appellant's  road,  the  distance 
of  three  blocks,  then  turn  sharp  to  the  north  one  block  along 
Harrison  street,  to  their  line  of  road  on  Franklin  street,  thus 
breaking  appellant's  road  nearly  in  the  middle,  and  rendering 
their  franchise  comparatively  worthless.  The  question  then 
is,  under  the  laws  of  this  State,  can  a  competing  horse  railway 
company  in  an  incorporated  city  acquire,  by  compulsion,  a  title 
to,  or  the  joint  use  of,  the  track  and  superstructure  of  another 
like  corporation,  and  for  the  express  purpose  of  making  the 
part  so  compulsorily  taken,  a  portion  of  its  own  line? 

At  first  blush,  the  proposition  seems  so  indefensible,  as  to 
cause  no  hesitation  in  giving  a  negative  answer. 

Appellees  say,  this  right  now  claimed  by  them  is,  if  not  ex- 
pressly, at  least  impliedly,  conferred  by  chap.  66,  R.  S.  1874, 
title  "  Horse  and  Dummy  Railroads,"  p.  571. 
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An  examination  of  that  act  shows,  that  private  property, 
not  property  used  and  occupied  by  the  public,  was  alone  in  the 
contemplation  of  the  legislature  when  the  act  was  passed. 

If  street  railroads  were  thought  of,  or  designed  to  be  in- 
cluded in  the  act,  why  were  they  not  named?  Section  3 
provides,  no  such  company  shall  have  the  right  to  locate  or 
construct  its  road  upon  or  along  any  street  or  alley,  or  over 
any  public  ground  in  any  incorporated  city,  town  or  village, 
without  the  consent  of  the  corporate  authorities  of  such  city, 
town  or  village,  nor  upon  or  along  any  road  or  highway,  etc. 
It  is  a  strained  construction  of  this  statute  to  include  within 
its  terms  street  railroads,  authority  to  construct  which  had 
been  granted  by  the  city,  and  in  actual  use. 

We  do  not  wish  to  be  understood  as  holding,  one  rail- 
road company  may  not  condemn  the  road  of  another,  under  a 
power  granted  by  the  legislature  so  to  do — on  this  we  express 
no  opinion;  but  we  do  insist,  an  established  railroad  being  a 
public  institution,  and  useful  only  in  its  entirety,  can  not  be 
cut  up  and  sectionized  by  a  competing  road,  acting  under  an 
ordinance  of  a  city  council.  Proceedings  might  be  instituted, 
perhaps,  to  condemn  the  entire  road  and  franchise,  and  thus 
pass  it  over  as  an  entirety  to  the  competing  road;  but  that  one 
competing  road  can  bisect  it  here,  and  another  there,  at  a  dif- 
ferent point,  taking  to  themselves  the  most  productive  portions 
of  the  road,  and  leaving  an  unproductive  fragment  to  the  first 
proprietors,  we  do  not  believe,  and  have  seen  no  authority 
giving  countenance  to  a  doctrine,  in  its  operation  so  unjust 
and  at  war  with  just  principles.  And  we  are  at  a  loss  to  under- 
stand how  this  part  of  appellants'  franchise,  occupying  the 
most  populous  and  business  part  of  the  city,  can  be  operated 
jointly  by  their  competitors.  But  whether  it  can  or  not  be 
safely  done,  it  is  unimportant  to  inquire,  as,  in  our  opinion, 
one  competing  street  railroad  company  can  not  take,  by  the 
exercise  of  the  right  of  eminent  domain,  a  fragment  of  a  com- 
peting road  in  successful  operation,  and  the  most  valuable  part 
of  it,  and  thus  destroy,  in  effect  and  usefulness,  and  value,  the 
remaining  fragments. 
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Appellees  may,  perhaps,  by  a  very  liberal  construction  of 
the  act  cited,  and  of  the  Eminent  Domain  Act,  condemn  the 
entire  road  of  appellants,  and  appropriate  it  to  their  use,  on 
paying  just  compensation  therefor. 

Appellees  say  they  seek  only  to  take  the  use  of  a  small  por- 
tion of  appellants'  track.  Herein  lies  the  insuperable  objection 
to  this  proceeding.  Take  the  whole  or  none,  is  the  command 
of  justice  and  honesty.  It  is  not  at  all  like  the  case  of  an 
ordinary  proceeding  to  condemn  private  property  for  a  rail- 
road, in  which  it  would  be  no  answer  to  say,  take  my  whole 
farm  or  the  whole  tract,  or  none.  In  such  case,  there  would 
be  no  propriety  in  such  a  demand  by  the  proprietor  of  the  land, 
Here,  is  wanted  a  portion  of  appellants'  franchise,  the  exclusive 
use  of  which,  by  them,  gives  value  to  the  whole  franchise. 
There  is,  then,  manifest  propriety  in  saying  to  the  competing 
road,  take  all  or  none. 

There  is  no  apparent  reason  why  an  easement  in  this  street, 
wholly  independent  of  that  of  appellants,  should  not  be  granted 
by  the  city  authorities  to  appellees,  if  the  public  accommodation 
is  not  sufficiently  subserved  by  this  single  road.  The  street 
is  wide  enough  for  another  independent  track,  without  en- 
croaching upon  the  public  accommodation.  The  plausible  plea 
of  public  policy  forbidding  another  track  there,  maybe  a  mere 
cover  for  a  purpose.  We  see  no  ground,  legal,  just  or  equi- 
table, for  this  grasping  claim  of  appellees,  and  it  should  not 
receive  the  favorable  consideration  of  a  court  of  justice  and  of 
equity. 

It  is  unnecessary  to  cite  authority  to  sustain  these  views. 
The  principles  find  a  lodgment  in  every  breast  animated  by 
right  and  justice  and  equity. 

So  far  as  this  court  has  heretofore  spoken  on  this  question, 
a  reference  may  be  made  to  Peoria,  Pekin  and  Jacksonville 
Railroad  Co.  v.  The  Peoria  and  Springfield  Railroad  Co. 
66  111.  174,  which  was  an  application  to  condemn  lands  belong- 
ing to  one  company  for  the  track  of  the  other,  it  was  held,  that 
land  not  in  actual  use  by,  or  necessary  for  the  uses  of  the  rail- 
road, might  be  condemned,  clearly  implying,  if  it  was  in  act- 
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ual  use  for  their  track  or  appurtenances,  it  was  not  subject  to 
condemnation  by  another  road. 

Competition,  an  honest,  healthy  competition,  is  productive 
of  good.  The  law  affords  no  aid  to  that  kind  of  competition 
which  claims  the  right  to  crush  a  competitor,  to  advance  a 
rival  interest. 

We  are  satisfied  the  injunction  should  not  have  been  dis- 
solved, but  the  same  should  have  been  perpetuated.  If 
appellees  desire  to  possess  this  franchise  and  property,  already 
devoted  to  public  use,  let  them  institute  proceedings  to  that 
end. 

For  the  reasons  given,  the  decree  is  reversed  and  the  cause 
remanded,  with  directions  to  reinstate  the  bill,  and  make  the 
injunction  perpetual. 

Decree  reversed. 


Kichard  Tone 

V. 

Berry  Wilson  et  al. 

1.  Covenants — of  seizin  and  right  to  convey.  The  covenants  of  seizin 
and  of  good  right  to  convey,  in  a  conveyance  of  land,  are  in  present/',  and 
do  not  run  with  the  land ;  and  if  the  grantor,  at  the  time,  has  no  title  to  a 
portion  of  the  premises,  the  grantee  will  have  a  right  of  action  immediately 
to  recover  the  proportion  of  the  purchase  money  which  the  interest  not  con- 
veyed bears  to  the  portion  to  which  the  title  passed.  He  is  not  bound  to 
wait  until  evicted. 

2.  Same  —  damages  for  breach,  on  foreclosure.  On  bill  to  foreclose  a 
mortgage  given  to  secure  the  payment  of  the  purchase  money  of  land, 
where  the  land  was  conveyed  with  covenants  of  seizin  and  right  to  convey, 
and  the  grantor  did  not  own  the  entire  title,  the  defendant,  without  an  evic- 
tion, may  interpose,  in  defense,  the  failure  of  consideration,  or  recoup  the 
damages,  in  his  answer,  as  to  the  interest  not  conveyed. 

3.  Chancery  jurisdiction — relief  against  decree.  As  a  general  rule, 
where  a  party  has  a  defense,  and  fails  or  refuses  to  make  it  in  a  proceeding 
where  it  is  allowed,  equity  will  not  relieve,  and  allow  it  against  the  recovery. 
Ignorance  of  the  law,  or  advice  of  counsel  that  the  defense  is  unavailing, 
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furnishes  no  excuse  for  not  interposing  the  defense,  and  will  not  justify 
equitable  interposition. 

4.  Fraud — representations  must  be  known  to  be  false.  To  make  false 
representations  fraudulent,  the  party  making  them  must  have  known  them 
to  be  false. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Mr.  A.  W.  Metcalf,  and  Messrs.  Dale  &  Burnett,  for  the 
appellant. 

Messrs.  Gillespie  &  Happy,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

On  the  9th  day  of  January,  1868,  appellant  purchased  of 
appellee  Wilson  certain  tracts  of  land,  described  in  the  bill. 
Wilson  represented  that  he  owned  the  title,  and  appellant 
relied  on  the  representation,  and  purchased  without  any  exam- 
ination of  the  title.  The  price  which  he  agreed  to  pay  was 
$3000,  $1000  of  which  he  paid  in  money,  and  gave  his  three 
promissory  notes,  due  at  different  dates,  and  a  mortgage  on 
the  premises,  to  secure  the  balance.  Wilson  gave  to  appellant 
a  deed  of  conveyance  for  the  land,  containing  full  covenants, 
and  appellant  went  into  possession,  and  has  so  continued. 

Appellant  paid  the  two  notes  first  falling  due,  but  not  meet- 
ing the  other  at  maturity,  Wilson  filed  a  bill  to  foreclose  the 
mortgage,  and,  appellant  making  no  defense,  a  decree  was  ren- 
dered for  $617.40,  and,  in  default  of  payment  on  a  specified 
day,  for  a  sale  of  the  premises. 

It  appears  that  Wilson  had  title  to  but  four- sevenths  of  a 
part  of  the  premises,  and  three-sevenths  to  another  part,  when 
he  sold  the  land,  and  it  is  claimed  that,  at  the  rate  appellant 
paid  for  the  land,  the  interest  therein  which  was  not  conveyed 
to  him  would  amount  to  $1445.85;  that  he  did  not  discover 
the  fact  that  he  had  failed  to  acquire  these  interests  in  the 
land  until  after  he  had  paid  the  two  notes  first  falling  due, 
and  when  the  bill  was  filed  to  foreclose  for  the  last,  he  con- 
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suited  with  an  attorney,  who  advised  him  that  he  could  not 
make  defense  unless  he  could  prove  that  Wilson  was  insolvent, 
which  he  could  not  then  do. 

Appellant,  in  his  bill,  charges  that  Wilson  is  insolvent.  The 
bill  prays  that  the  conveyance  be  set  aside;  that  Wilson  be 
decreed  to  refund  the  money  received,  and  that  he  be  enjoined 
from  selling  the  land  under  the  decree  of  foreclosure,  or  that 
the  contract  be  specifically  performed,  or  that  the  decree  be 
enjoined  and  the  balance  of  the  money  received  on  the  interest 
in  the  land  which  Wilson  did  not  convey,  be  decreed  to  appel- 
lant. 

On  a  hearing  in  the  court  below,  the  relief  asked  was  de- 
nied and  the  bill  dismissed.  From  that  decree  complainant 
appeals. 

The  covenants  of  seizin  and  good  right  to  convey,  if  broken 
at  all,  are  broken  at  the  time  the  deed  is  delivered.  They  are 
present  covenants,  and  do  not  run  with  the  land.  So  that,  in 
this  case,  when  Wilson  covenanted  that  he  was  well  seized  in 
fee,  and  had  good  right  to  convey,  and  only  conveyed  four- 
sevenths  of  one  part  and  three-sevenths  of  another  portion, 
there  was  a  breach  of  the  covenants,  to  the  extent  of  the  por- 
tion for  which  he  had  no  title;  and  appellant  had  a  right  of 
action  against  him  on  these  covenants  to  recover  the  propor- 
tion of  the  purchase  money  which  the  interest  not  conveyed 
bore  to  the  portion  to  which  the  title  passed. 

Under  these  covenants,  it  has  never  been  held  that  the 
grantee  must  wait  until  he  is  evicted  before  bringing:  suit  on 
the  covenants.  They  are  covenants  that  he  then  held  the  title 
in  fee  to  the  lands  conveyed,  and  that  he  then  had  good  and 
legal  right  to  convey.  The  covenants  are  not  that  he  shall 
have  such  a  title  before  the  grantee  is  evicted,  but  he  then  has 
it.  Hence,  if  he  does  not  then  have  such  a  title  as  he  cove- 
nants he  has.  there  is  then  a  breach  on  the  delivery  of  the 
deed;  and  if  he  has  no  title,  he  can  have  no  lawful  right  to 
convey,  and  there  is  a  breach  of  that  covenant  at  the  same 
time  and  in  the  same  manner. 

Then,  there  was  a  breach  of  these  covenants  when  the  deed 
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was  delivered.  What  was  the  measure  of  damages  on  these 
breaches?  Manifestly,  the  loss  sustained  by  the  appellant. 
And  what  was  that  loss?  Obviously,  the  value  of  the  interests 
that  Wilson  attempted  to  convey  and  covenanted  he  had  con- 
veyed, but  did  not,  as  he  was  not  the  owner  of  it,  and  there- 
fore could  not  convey  it.  It  would  be  the  proportion  three- 
sevenths  of  the  purchase  money  bore  to  four-sevenths  in  one 
tract,  and  the  proportion  four-sevenths  bore  to  three-sevenths 
in  the  other  tract.  These  damages  were,  then,  a  present  sub- 
sisting claim  in  favor  of  appellant  before  he  made  payment  of 
any  portion  of  the  purchase  money,  and,  had  he  been  properly 
advised,  he  could  have  avoided  the  decree  of  foreclosure  bv 
interposing  the  failure  of  consideration  of  the  note,  or  the 
damages  as  a  recoupment,  by  answer  in  the  foreclosure  suit, 
and  it  may  be,  by  cross-bill,  he  could  have  recovered  a  decree 
over  for  the  balance.  This  was  the  attitude  of  the  parties  up 
to  that  time. 

But  it  is  urged  that  appellant,  having  failed  to  interpose 
this  defense  in  the  foreclosure  suit,  is  now  estopped  to  urge  it 
as  a  ground  for  restraining  the  enforcement  of  the  decree;  that, 
inasmuch  as  he  could  have  enforced  his  defense  in  that  suit, 
he  should  not  be  heard  now  to  urge  it  in  this  proceeding,  and 
should  be  turned  over  to  a  court  of  law  to  recover  on  the  cove- 
nants in  the  deed.  As  a  general  rule,  where  a  party  has  a 
defense,  and  fails  or  refuses  to  make  it  in  a  proceeding  where 
it  is  allowed,  equity  will  not  relieve,  and  allow  it  against  the 
recovery,  when  he  should  have  interposed  it;  but  there  maybe 
excuses  which  equity  will  regard,  or  circumstances  may  subse- 
quently arise  which  will  take  a  case  out  of  the  operation  of  the 
rule.  In  this  case,  appellant  did  counsel  with  an  attorney,  who, 
not  comprehending  his  rights,  advised  that  the  defense  could  not 
be  made  unless  appellant  could  swear  appellee  was  insolvent. 
From  this,  it  appears  that  appellant  was  not  willing  to  waive 
his  right,  but  was,  on  the  contrary,  anxious  to  interpose  the 
defense,  but  was  prevented  by  the  mistaken  advice  he  re- 
ceived. But  is  that  an  excuse?  It  is  a  maxim  of  the  law.  that 
ignorance  of  law  excuses  no  one.     And  this  was  a  legal  ques- 
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tion,  which  appellant  was,  under  the  maxim,  required  to  know 
at  his  peril,  and,  not  knowing  it,  is  bound  by  his  action.  He 
must  look  to  his  attorney,  who  gave  the  advice,  to  repair  the 
wrong,  if  he  so  acted  in  giving  the  advice  as  to  render  him- 
self liable. 

We  have  examined  the  evidence  with  care  as  to  Wilson's 
solvency,  and  find  that  it  shows  that  he  is  amply  able  to 
respond  in  damages  to  the  extent  of  the  decree  in  the  fore- 
closure suit,  and  perhaps  could  be  made  to  pay,  by  process  of 
law,  all  or  the  greater  portion  of  the  damages  arising  under 
the  breaches  of  his  covenant.  Hence  there  is  nothing  shown 
to  have  transpired  since  the  rendition  of  the  decree  which  ren- 
ders it  inequitable  to  enforce  it. 

It  is  urged  that  it  would  be  a  great  hardship  to  compel 
appellant  to  pay  this  money,  and  leave  him  to  recover  it  back 
by  an  action  at  law.  Whatever  hardship  he  may  suffer  has 
been  produced  by  himself.  Had  he  made  defense  to  the  fore- 
closure suit,  he  would  have  avoided  all  the  trouble,  vexation 
and  expense  that  has  ensued.  A  party  can  not  lie  by  and  sleep 
upon  his  rights,  and  then  ask  the  courts  to  relieve  him  from 
his  negligence  or  folly.  All  the  hardship  is  chargeable  to 
himself  and  his  attorney,  and  he  has  no  legal  right  to  com- 
plain of  hardship,  as  it  is  of  his  owri  creation.  He  could  have 
made  his  defense,  and  should  have  done  it  when  the  opportu- 
nity was  afforded  him. 

It  is  urged  that  Wilson  was  guilty  of  fraud  in  representing 
that  he  owned  the  title,  when  in  fact  he  was  only  the  owner 
of  the  title  to  an  undivided  portion  of  the  land.  It  nowhere 
appears,  nor  is  there  any  thing  in  the  evidence  from  which  it 
can  be  inferred,  that  he  did  not  act  in  the  utmost  good  faith 
in  making  the  representation  he  did.  Even  if  such  a  state- 
ment could  be  regarded  as  fraudulent,  if  made  when  knowing 
it  to  be  false,  there  is  no  evidence  that  Wilson  knew  it  to  be 
false.  The  very  fact  that  he  conveyed  with  full  covenants,  is 
strong  evidence  that  he  believed  the  truth  of  the  statement. 

It  has  been  held  in  numerous  cases,  by  this  court,  that  there 
must  be  knowledge  of  the  falsity  of  the  statement,  to  render  it 
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fraudulent.  See  Miller  v.  Howell,  1  Scam.  499,  Henshaw  v. 
Bryant,  4  Scam.  97,  Wightman  v.  ,SJw#,  37  111.  123,  Banta 
v.  Palmer,  47  111.  99,  and  Mitchell  v.  ZWs,  49  111.  416. 
These  cases,  and  others  might  be  cited  to  the  same  effect, 
announce  the  rule,  that  the  person  making  the  representations 
must  know  them  to  be  false,  to  constitute  fraud.  It  may  be, 
in  some  cases  there  may  have  been  something  said  which 
seemingly  militates  against  this  rule,  but  they  are  not  held  by 
the  court  as  entitled  to  weight. 

To  hold  that  every  false  statement  by  a  vendor,  however 
honestly  made,  would  constitute  a  fraud  authorizing  and 
requiring  the  canceling  of  the  sale,  wTould  be  to  establish  an 
unreasonably  harsh  rule.  All  know  that  many  nice  questions 
arise  in  regard  to  titles,  about  which  the  ablest  attorneys  and 
conveyancers  differ,  and  to  hold  a  person  wholly  unacquainted 
with  any  of  the  doctrines  of  tenures,  guilty  of  fraud,  because 
he  should  be  mistaken  on  such  a  question,  and  hold  him  to  all 
of  the  consequences  of  a  fraud  deliberately  perpetrated,  would 
be  extremely  unreasonable,  if  not  unjust.  In  such  cases,  the 
law  has  wisely  left  the  grantee  to  his  remedy  on  the  covenants 
he  has  taken  for  the  purpose  of  securing  himself  against  mis- 
takes or  imperfections  in  the  title  he  receives. 

A  careful  consideration  of  this  record,  and  the  questions 
presented  in  argument,  fails  to  disclose  any  error  for  which  the 
decree  of  the  court  below  should  be  reversed,  and  it  must  be 

affirmed. 

Decree  affirmed. 


Mississippi  Valley  and  Western  Ky.  Co.  use,  etc. 

v. 
The  United  States  Express  Company. 

1.  Garnishment — as  to  earnings  of  railroad  while  under  mortgage.  The 
earnings  of  a  railway  compan}'  from  the  operation  of  its  road,  though  mort- 
gaged to  secure  the  payment  of  certain  bonds,  before  foreclosure  or  posses- 
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sion  taken  by  the  trustee,  may  be  reached  by  other  creditors  of  the  company, 
and  is  liable  to  garnishment,  where  the  mortgage  provides  that,  until 
default,  the  company  may  possess  and  use  the  road,  etc.,  and  receive  the 
rents,  profits  and  increase  arising  therefrom. 

2.  Mortgage — mortgagor  not  accountable  for  rents.  The  rule  at  common 
law,  and  followed  by  this  ODurt,  is,  that  the  mortgagor  is  not  required  to 
account  to  the  mortgagee  for  rents  and  profits  while  he  remains  in  posses- 
sion. 

3.  Contract — when  construed  with  reference  to  law  of  another  State. 
Where  a  mortgage  is  given  upon  a  railroad  and  its  property,  situate  partly 
in  two  other  States,  where  the  road  is  operated,  but  the  proof  does  not  show 
where  the  mortgage  was  executed,  this  court  will  not  be  bound,  by  the  law 
of  comity,  to  adopt  the  construction  given  by  the  courts  of  one  of  those 
States  to  a  similar  mortgage,  as,  that  it  includes  the  earnings  of  the  road, 
but  it  will  be  presumed  that  the  courts  of  the  other  State  will  construe  the 
instrument  in  accordance  with  the  common  law  rule. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the  Hon. 
Joseph  Sibley,  Judge,  presiding. 

This  suit  was  commenced  by  John  Meyer  &  Co.,  before  a 
justice  of  the  peace,  by  attachment  against  the  appellant  cor- 
poration, and  the  United  States  Express  Company  served  as 
garnishee.  The  case  was  taken  to  the  circuit  court  by  ajDpeal. 
The  court  rendered  judgment  in  favor  of  the  plaintiff,  and 
against  the  express  company  as  garnishee.  The  trustees  of 
the  railway  company  interpleaded,  claiming  what  was  due 
from  the  express  company,  as  belonging  to  them  under  the 
mortgage  of  the  railway  company. 

Messrs.  Wheat,  Eaving  &  Hamilton,  and  Mr.  G-.  Edmunds, 
Jr.,  for  the  appellant. 

Messrs.  Davis  &  Polling,  and  Messrs.  Wheat  &  Marcy, 
for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

Appellant  having  mortgaged  its  property  and  income  to 
trustees,  to  secure  the  payment  of  certain  indebtedness,  the 
question  is,  whether  its  earnings,  after  the  execution  of  the 
mortgage,  and  before  foreclosure  proceedings  are  instituted  or 
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possession  is  taken  by  the  trustees,  can  be  reached  by  other 
creditors. 

The  mortgage  conveys  to  the  trustees  the  "  rights,  powers, 
franchises,  emoluments,  income  and  property,"  of  whatever 
description,  and  no  objection  is  taken  to  appellant's  capacity 
to  convey  whatever  can  be  conveyed  by  such  an  instrument. 

The  mortgage  provides,  that  if  default  be  made  in  the  pay- 
ment of  interest  or  principal  becoming  due  on  the  bonds  se- 
cured, and  if  such  default  shall  continue  for  six  months,  it 
shall  be  the  duty  of  the  trustees,  upon  request  of  a  certain 
portion  of  the  bondholders,  "  to  enter,  forthwith,  upon  the  rail- 
road property,"  etc.,  and  they  are  authorized  to  hold,  use  or 
operate  the  same  until  all  overdue  coupons  are  paid,  or  until 
the  road  and  its  property  shall  be  sold  pursuant  to  the  power 
in  the  mortgage  or  under  a  decree  of  court,  during  which  time 
they  are  to  receive  the  "  tolls,  freight,  income,  rents,  issues 
and  profits  thereof."  But,  until  default  by  appellant,  it  is  to 
possess  and  use  the  road  and  property,  and  receive  the  rents, 
profits  and  income  arising  therefrom.  When  the  trustees  are 
in  possession,  they  are  empowered  to  make  useful  alterations, 
additions  and  improvements,  and  needful  repairs,  which,  there 
being  no  other  provision  in  that  respect,  would  have  to  be  paid 
out  of  the  earnings  of  the  road,  and,  before  possession  by  the 
trustees,  the  necessary  current  expenses,  it  is  conceded,  would 
have  to  be  paid  by  appellant  out  of  the  earnings  of  the  road ; 
but  it  is  claimed  by  appellant,  that,  subject  to  the  payment  of 
such  necessary  expenses,  the  income  passes,  by  the  mortgage, 
to  the  trustees,  before,  as  well  as  after,  possession  taken  by 
them. 

In  Galena  and  Chicago  Union  Railroad  Co.  v.  Ifenzies, 
26  111.  121,  it  was  held,  where  a  corporation  had  given  a  mort- 
gage or  deed  of  trust  of  all  its  property,  tolls,  incomes,  fran- 
chises, etc.,  to  secure  the  payment  of  principal  and  interest 
due  on  its  bonds,  the  revenues  so  pledged  are  not  liable  to  a 
garnishee  process  by  its  judgment  creditors,  but  in  that  case 
the  income  in  question  was  earned  and  derived  by  the  trustees 
under  the  deed  of  trust  or  mortgage  whilst  they  were  in  pos- 
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session  of  the  property,  and  in  that  respect  it  is  not  analogous 
to  the  present  case. 

The  rule  at  common  law,  and  followed  by  this  court,  is,  that 
the  mortgagor  is  not  required  to  account  to  the  mortgagee  for 
rents  and  profits  while  he  remains  in  possession.  Moore  v. 
Titman,  U  111.  370. 

From  the  language  of  the  mortgage  which  we  have  quoted, 
we  are  unable  to  discover  an  intention  to  vest  a  right  to  the 
income  in  the  trustees,  until  default  in  the  condition  and  pos- 
session taken  by  the  trustees  on  account  thereof.  In  that 
event,  they  are  to  receive  the  tolls,  freight,  income,  rents,  issues 
and  profits;  but,  until  then,  these  are  to  be  received  by  the 
mortgagor.  It  is  true,  it  is  its  duty  to  apply  the  income,  after 
the  payment  of  current  expenses,  including  necessary  repairs 
and  improvements,  to  the  liquidation  of  the  interest  due  upon 
its  bonds;  but  this  obligation,  of  its  own  force,  no  more  carries 
title  to  the  particular  money  received  as  income  to  the  bond- 
holders or  trustees,  than  does  the  obligation  to  pay  a  debt,  in 
ordinary  cases,  carry  title  to  the  creditors,  of  the  money  in 
the  debtor's  pocket.  The  fact  that  the  mortgagor  is  in  posses- 
sion, operating  the  road,  renders  it  indispensable  that  it  shall 
pay  current  expenses,  and  for  necessary  repairs  and  improve- 
ments, and  that  it  shall  exercise  its  judgment  and  discretion 
as  to  the  extent  repairs  and  improvements  shall  be  made;  and 
this  can  only  be  paid  out  of  the  income.  It  is  inconsistent 
with  such  control  over  the  income,  that  it  shall  be  the  property 
of  the  trustees. 

The  Supreme  Court  of  the  United  States  fully  express  our 
views,  in  considering  a  question  in  all  respects  the  same  as  that 
before  us,  in  Gilman  <&  Cowdry  et  al.  v.  The  I.  and  M.  T.  Co. 
(91  IT.  S.  603)  and  The  D.  V.  E.  B.  Co.  and  Coykendall  gar- 
nishee, v.  The  I.  and  M.  Tel.  Co.  two  cases  considered  together. 

The  court  say:  "It  is  clearly  implied  in  these  mortgages, 
that  the  railroad  company  should  hold  possession  and  receive 
the  earnings  until  the  mortgagees  should  take  possession,  or 
the  proper  judicial  authority  should  interpose.  Possession 
draws  after  it  the  right  to  receive  and  apply  the  income. 
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Without  this  the  road  could  not  be  operated  and  no  profits 
could  be  made.  Mere  possession  would  have  been  useless  to 
all  concerned.  The  right  to  apply  enough  of  the  income  to 
operate  the  road  will  not  be  questioned.  The  amount  to  be  so 
applied  was  within  the  discretion  of  the  company.  The  same 
discretion  extended  to  the  surplus.  It  was  for  the  company 
to  decide  what  should  be  done  with  it.  In  this  condition  of 
things  the  whole  fund  belonged  to  the  company,  and  was  sub- 
ject to  its  control.  It  was,  therefore,  liable  to  the  creditors 
of  the  company,  as  if  the  mortgages  did  not  exist.  They,  in 
nowise,  affected  it.  If  the  mortgagees  were  not  satisfied,  they 
had  the  remedy  in  their  own  hands.  They  could,  at  any  mo- 
ment, invoke  the  aid  of  the  law,  or  interpose  themselves  with- 
out it.  They  did  neither."  And  to  the  same  effect  is  The 
Galveston  Road  v.  Cowdry,  11  Wallace,  482. 

But  appellant  is  a  corporation  created  by  acts  of  the  legis- 
latures of  the  States  of  Iowa  and  Missouri,  and  its  road  is 
located  in  those  States,  although  its  cars  are  also  run  over  the 
bridge  which  crosses  the  Mississippi  river  at  Quincy,  and  into 
this  State;  and  it  is  insisted  the  Supreme  Court  of  Iowa  has 
decided  that  the  income  belongs  to  the  trustees,  and  can  not 
be  reached  by  process  of  garnishment  at  the  instance  of  cred- 
itors, and  that  comity  requires  that  we  should  follow  the  con- 
struction given  to  the  mortgage  by  the  Supreme  Court  of 
Iowa.  The  ruling  in  Dunham  v.  I  sett  et  al.  15  Iowa,  284, 
seems  to  go  to  the  extent  claimed,  although  the  distinction 
between  income  received  by  trustees  in  possession,  and  income 
received  by  the  mortgagor  before  possession  taken  by  the  trus- 
tees, does  not  appear  to  have  been  discussed  in  argument  or 
considered  by  the  court. 

Conceding  the  ruling,  however,  to  be  the  settled  doctrine  of 
that  court,  is  this  a  case  in  which  comity  requires  us  to  fol- 
low it? 

It  is  not  shown  that  the  mortgage  was  executed  in  Iowa, 
and  there  can  be  no  greater  presumption  that  it  was  executed 
there,  because  it  applies  to  property  which  has  its  situs  there, 
than  that  it  was  executed  in  Missouri,  for  a  part  of  the  prop- 
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erty  (whether  the  greater  or  the  less  is  unimportant)  has  its  situs 
in  that  State.  The  question  is  not  shown  to  have  ever  been 
adjudicated  in  Missouri,  and  what  the  rulings  of  her  courts 
may  be  in  that  respect  remains  to  be  determined  in  the  future. 
The  common  law  is  in  force  there,  and  if  we  were  to  presume 
at  all,  we  should  presume  it  will,  when  the  proper  case  shall 
arise,  be  held  there  as  it  has  been  by  the  Supreme  Court  of 
the  United  States.  In  that  event,  we  certainly  could  not  be 
called  upon  to  follow  the  ruling  in  Iowa,  for  comity  would 
equally  demand  we  should  follow  the  ruling  in  Missouri,  and 
the  only  course  would  be  for  us  to  pursue  our  own  views  of 
the  law. 

But  comity,  in  no  case,  requires  us  to  follow  other  than  what 
we  regard  as  the  clearly  established  law  of  the  foreign  juris- 
diction, with  reference  to  the  contract  to  be  affected  by  it. 
Here,  so  far  as  the  question  before  us  is  concerned,  the  con- 
tract is  affected  by  the  laws  of  two  foreign  jurisdictions.  Neither 
is  superior  to  the  other,  and  the  ruling  in  one  may  be  diamet- 
rically opposed  to  the  ruling  in  the  other.  One  we  know,  and 
the  other  we  do  not  know.  Under  these  circumstances,  is  it 
not  plainly  our  duty  to  adopt  that  construction  which  we  be- 
lieve to  be  authorized  by  the  law,  without  regard  to  where  the 
contract  was  made?  We  think  the  case,  from  the  peculiar 
circumstances,  is  one  in  which  the  obligations  of  inter-State 
comity,  in  the  application  of  the  law,  can  not  be  appealed  to. 

Treating  the  road  as  operated,  where  the  income  was  pro- 
duced, as  a  unit,  it  is  affected  by  the  laws  of  this  State  as  well 
as  by  those  of  Iowa  and  Missouri,  and  there  certainly  is  noth- 
ing that  requires  us,  in  that  view,  to  adopt  and  enforce  the 
Iowa  ruling. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  John  Sullivan 

v. 
Samuel  S.  Hake,  Mayor,  etc. 

Mandamus — to  do  act  enjoined.  Where  it  appears  that  a  party  is  enjoined 
from  doing  the  same  thing  that  it  is  then  sought  to  compel  him  to  do,  by 
mandamus,  and  the  adjudication  in  the  injunction  suit  is  pending  before 
this  court,  a  mandamus  will  be  refused. 

This  is  a  petition  under  chapter  87  of  the  P.  S.  1874,  pray- 
ing a  mandamus  against  Hake,  as  mayor  of  East  St.  Louis, 
and  the  clerk,  to  compel  them  to  issue  and  deliver  to  the  relator 
a  certain  certificate  for  $210,  payable  out  of  a  special  appro- 
priation of  $1000,  made  by  the  city  for  its  health  department, 
for  the  year  1876. 

Mr.  P.  F.  "Wing-ate,  for  the  relator. 

Messrs.  Powman  &  Halbert,  for  the  respondent. 

Per  Curiam:  It  appears  by  the  record  in  this  case  that  the 
respondent  is  enjoined  in  another  proceeding  from  doing  pre- 
cisely the  same  thing  that  it  is  here  sought  to  compel  him  to 
do  by  mcmdamus,  and  that  such  proceeding  is  now  pending 
for  hearing  at  the  next  term  in  the  southern  division.  The 
adjudication  in  that  case  will  settle  the  question  attempted 
to  be  raised  in  this,  and,  on  the  principle  announced  in  Peo- 
ple ex  rel.  etc.  v.  Warfield,  20  111.  159,  and  People  ex  rel.  v. 
Wiant,  48  id.  263,  mandamus  will  not  be  awarded. 

Mandamus  refused. 
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The  City  of  Beakdstown  et  aL 

v. 

The  City  of  Vieginia  et  al. 

1.  Former  decision — overruled.  The  decision  in  Knox  County  v. 
Davis,  63  111.  405,  holding  that  the  county  courts,  under  the  constitution  of 
1848,  had  no  jurisdiction  to  naturalize  foreigners,  is  overruled  by  the  case 
of  The  People  ex  rel.  v.  McGowan,  77  111.  644. 

2.  Naturalization — by  what  courts.  The  county  courts  of  this  State, 
under  the  constitution  of  1848,  and  the  St.  Louis  Criminal  Court,  had 
jurisdiction  to  naturalize  persons  of  foreign  birth.  The  same  may  be  said 
of  the  probate  courts  of  Ohio. 

3.  Same— parol  evidence  to  show  to  whom  issued.  Where  a  certificate  of 
naturalization  recites  the  person  as  Patrick  W.  Doran,  whose  real  name  is 
Patrick  Peter  William  Doran,  he  may  prove,  by  his  own  oath,  that  it  was 
issued  to  him,  and  that  he  is  the  person  naturalized  thereby. 

4.  Pleading  and  evidence — mistake  in  voting  double  ballot.  Where, 
on  a  contest  of  an  election  for  the  removal  of  a  county  seat,  the  bill  alleges 
that  a  majority  of  the  legal  votes  cast  at  said  election  were  not  for  removal, 
but  against  it,  and  the  answer  denies  this  allegation,  evidence  is  admissible 
to  show  that  a  person  voting  two  ballots  instead  of  one,  did  so  by  mistake, 
and  thus  have  the  same  counted. 

5.  Evidence — certificate  of  clerks.  The  certificates  of  the  clerks  of  the 
county  and  circuit  courts,  to  the  effect  that  there  is  no  evidence  on  the  rec- 
ords of  their  courts  that  certain  persons  had  been  naturalized  therein,  are 
not  competent  evidence  to  disprove  the  fact  of  naturalization.  Any  person 
who  has  examined  an  official  record  may  swear  and  prove  that  a  matter  is 
not  of  record. 

6.  Election — evidence  to  rebut  the  presumption  of  person's  right  to  vote. 
Where  a  person,  having  voted  at  an  election,  testifies  that  he  is  of  foreign 
birth,  that  he  has  never  been  naturalized,  and  does  not  know  that  his  father 
had  been,  this  will  be  sufficient  to  rebut  the  presumption  of  the  legality  of 
the  vote,  arising  from  its  acceptance  by  the  judges  of  electioc 

7.  Same — burden  of  proof  in  respect  to  a  person  being  a  voter.  On  the 
contest  of  an  election  for  the  removal  of  a  county  seat,  where  voters  not 
voting  are  to  be  counted  as  against  removal,  no  presumption  can  be  indulged 
in  favor  of  persons  not  voting,  but  to  count  them  against  removal,  the  party 
claiming  the  vote  must  clearly  show  they  were  legal  voters. 

8.  Same — residence — whether  lost  by  removal.  Where  a  person,  about  two 
months  before  an  election,  sells  out  his  property  and  starts,  with  his  family, 
for  Texas,  with  the  intention  of  locating  there  if  he  can  find  a  place  to  suit 
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him,  but  upon  arriving  there  he  returns,  without  unloading  his  goods,  to 
his  former  election  precinct,  he  will  not  thereby  lose  his  residence  and  right 
to  vote.  So,  if  a  person,  in  April,  moves,  with  his  family,  to  the  State  of 
Ohio,  where  he  remains  a  little  over  six  months,  renting  and  keeping  house 
there  about  two  months,  and  then  returns  in  October  of  the  same  year,  and 
he  swears  that  it  was  not  his  intention  to  go  to  Ohio  permanently,  he  will 
not  lose  his  former  residence,  under  the  Election  Law. 

9.  Same — declarations  of  voter  as  to  his  right  to  vote.  The  declarations 
of  a  person,  made  some  time  after  having  voted  at  an  election,  admitting  or 
stating  facts  showing  he  was  not  a  legal  voter,  are  inadmissible  as  evidence 
to  show  his  disqualification  to  vote.  But  where  the  person,  when  sought 
after  to  vote,  stated  that  he  was  alien  born,  and  had  no  right  to  vote,  and 
immediately  after  the  election  stated  the  same  thing,  such  declarations  may 
be  shown  as  a  part  of  the  res  gestce. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

This  was  a  contest  of  an  election,  by  bill  in  chancery,  be- 
tween the  cities  of  Beardstown  and  Virginia,  respecting  the 
removal  of  the  county  seat.  The  case  was  submitted,  and  de- 
cided by  this  court  at  the  January  term,  1875,  and  is  reported 
in  76  111.  34,  where  the  facts  are  more  fully  stated.  A  rehear- 
ing having  been  granted,  the  following  opinion  was  filed. 

Messrs.  Hay,  Greene  &  Littler,  Mr.  A.  Thornton,  Mr. 
I.  J.  Ketcham,  Messrs.  Garland  &  Pollard,  and  Mr.  Tiios. 
H.  Carter,  for  the  appellants. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  Mr.  C.  G.  "Wil- 
ney,  Mr.  J.  1ST.  Gridley,  and  Mr.  Isaac  L.  Morrison,  for  the 
appellees. 

Per  Curiam:  A  rehearing  was  granted  in  this  case,  and  a 
re-argument  has  been  had.  We  have  reviewed  the  legal  ques- 
tions involved  in  our  former  decision,  after  the  further  discus- 
sion of  them  in  the  additional  and  able  arguments  with  which 
we  have  been  favored. 

Upon  full  consideration,  we  have  to  say,  that  the  majority 
of  the  court  find  no  sufficient  reason  to  depart  from  the  legal 
conclusions  which  we  before  reached,  and  we  still  adhere  to 
them. 
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This,  however,  with  one  exception.  By  our  former  decision, 
it  was  held  that  the  court  below  rightly  refused  to  count,  in 
favor  of  appellants,  the  votes  of  ten  persons  alien  born,  who 
were  minors  at  the  time  their  fathers  obtained  certificates  of 
naturalization  from  the  former  county  courts  in  this  State,  or- 
ganized under  the  constitution  of  1848,  following  in  that 
respect  the  decision  in  the  case  of  Knox  County  v.  Davis,  63 
111.  405,  that  said  county  courts  had  no  jurisdiction  to  grant 
naturalization. 

Since  the  former  decision  in  this  suit,  this  court  has  expressly 
overruled,  in  this  respect,  the  case  of  Knox  County  v.  Davis, 
supra,  in  the  case  of  The  People  ex  rel.  v.  McGoioan,  77  111. 
644,  holding  that  said  county  courts  had  jurisdiction  to  grant 
naturalization.  These  ten  votes,  then,  under  the  decision  in 
the  last  case,  should  have  been  counted  in  favor  of  appellants, 
as  also  the  two  other  votes,  of  Charles  Thilenius,  a  voter  against 
removal,  rejected  because  the  naturalization  of  his  father  was 
in  the  St.  Louis  Criminal  Court,  and  Arthur  W.  Loosely,  a 
voter  who  did  not  vote,  whom  the  court  refused  to  count  as  a 
voter  because  his  father  was  naturalized  in  the  county  court, 
in  all,  twelve  votes.  From  these  should  be  deducted  the  four 
votes  in  favor  of  removal,  which  were  rejected  by  the  court 
below,  of  John  Hobig  and  Peter  Doran,  naturalized  in  the  St. 
Louis  Criminal  Court,  Michael  Dowling,  naturalized  in  the 
county  court,  and  George  Klopfer,  naturalized  in  the  Probate 
Court  of  Seneca  county,  Ohio,  all  whom  vrere  duly  natural- 
ized according  to  the  doctrine  laid  down  in  the  McGowan 
case. 

As  to  Doran,  however,  appellants  claim  that  his  rejection 
was  not  on  the  ground  the  court  had  not  authority  to  natural- 
ize, but  that  his  rejection  was  proper  for  the  reason  that  the 
certificate  of  naturalization  produced  by  him  was  issued  to 
another  person.  His  name,  he  testifies,  is  Patrick  Peter  Wil- 
liam Doran.  The  certificate  is  to  Patrick  W.  Doran,  and  there 
appears  some  discrepancy  in  his  statement  as  to  his  being  of 
full  age  at  the  date  of  the  certificate.  We  think,  however, 
from  his  evidence,  the  certificate  should  be  taken  as  having 
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issued  to  him.  Thus,  then,  of  the  number  of  votes  standing 
affected  by  the  decision  in  the  McGowan  case,  there  is  a  ma- 
jority of  eight  in  favor  of  appellants,  entitling  them  in  the 
count  to  eight  additional  votes,  and  that  being  the  majority 
found  by  the  court  below  against  them,  makes,  upon  the  whole 
count,  as  so  far  considered,  a  tie  vote.  This  renders  it  neces- 
sary, as  was  not  done  in  the  former  opinion,  to  go  into  a 
review  of  the  several  alleged  erroneous  rulings  of  the  court 
below  on  both  sides,  in  matters  of  fact,  in  admitting  and 
rejecting  individual  votes,  in  order  to  determine  where  lies  the 
legal  majority. 

The  two  voters,  0.  M.  Easum  and  William  Mains,  voted  for 
removal,  and  the  vote  of  neither  was  counted  by  the  judges 
of  election,  because,  by  mistake,  two  ballots  were  placed  in  the 
box  by  each,  instead  of  one  by  each.  These  votes,  upon  satis- 
factory evidence  there  produced,  were,  by  the  court  below, 
allowed  and  counted  for  removal,  and  erroneously  so,  it  is 
insisted  by  appellants,  because  there  was  no  sufficient  allega- 
tion in  that  behalf  in  the  pleadings;  that  the  votes  were 
allowed  on  the  evidence  alone,  without  any  thing  in  the  plead- 
ings to  sustain  the  finding. 

The  bill  alleges  "  that  a  majority  of  the  legal  votes  cast  at 
said  election  were  not  for  removal,  but  against  it."  The 
answer  denies  this  allegation.  Under  such  allegation  and 
denial,  we  regard  the  evidence  as  properly  admitted. 

In  the  case  of  several  foreign  born  persons,  they  testify  that 
they  had  been  naturalized,  or  their  fathers  had  been  when  they 
were  minors.  In  contradiction  of  the  testimony  of  the  wit- 
nesses, there  were  offered  and  received  in  evidence  the  certifi- 
cates of  the  clerks  of  the  circuit  and  county  courts  in  which 
the  witnesses  testified  that  certificates  of  naturalization  had 
been  taken  out,  or  of  the  counties  in  which  the  party  claiming 
to  have  been  naturalized  had  resided  since  arriving  in  the 
country,  to  the  effect  that  there  was  no  evidence  on  the  records 
of  their  courts  that  such  persons  had  been  naturalized  therein. 
It  is  insisted  by  appellants  that  these  certificates  were  not  com- 
petent evidence,  and  their  admission  erroneous. 
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In  the  case  of  Cross  v.  Pinckneyville  Mill  Co.  17  111.  54, 
where  a  certificate  of  the  Secretary  of  State  had  been  intro- 
duced in  evidence,  that,  on  a  certain  date,  or  prior  thereto,  no 
certificate  of  organization  of  the  company  had  been  filed  in  his 
office,  Soates,  Oh.  J.,  in  reference  thereto,  said:  "I  deem  it  a 
misapprehension  of  the  true  object  of  such  a  certificate,  when 
offered  to  prove  what  is  not  of  record,  or  that  this  certificate 
is  not  of  record.  Any  person  who  has  examined  offices  or 
records  may  swear  and  so  prove  the  matters  as  not  there  of 
record."  If  this  be  accepted  as  a  correct  statement  of  the 
law,  these  certificates  were  incompetent  evidence. 

Appellants  claim  that  six  votes  against  removal,  viz:  those 
of  William  Lovekamp,  Henry  Lovekamp,  John  F.  Nolte,  Wil- 
liam Jockish,  F.  W.  Meyer,  and  Henry  Schneider,  and  one  for 
removal,  that  of  Charles  Fink,  rejected  by  the  court  below, 
depend  upon  the  decision  of  this  question. 

We  have  examined  the  evidence  pertaining  to  each  one  of 
the  above  named  six  votes  against  removal,  and  find  that,  in 
the  case  of  only  two  of  the  voters,  Jockish  and  Meyer,  was  the 
certificate  material  for  their  rejection. 

The  Lovekamps  and  Nolte  testified  that  they  were  foreign 
born ;  that  they  had  never  been  naturalized,  and  did  not  know 
that  their  fathers  had  been.  Schneider  testified  that  he  was 
foreign  born,  and  had  no  naturalization  papers  to  show,  and 
testified  further  to  taking  out  his  first  papers,  but  not  to  taking 
out  any  other.  We  are  of  opinion  the  evidence  rebutted  the 
presumption  of  the  legality  of  the  votes,  and  that  their  rejec- 
tion was  not  dependent  upon  the  certificates. 

It  is  otherwise  as  to  Jockish  and  Meyer.  Deducting  from 
these  two  against  removal,  Charles  Fink,  for  removal,  admitted 
by  appellants  to  have  been  erroneously  rejected  upon  the  cer- 
tificate, leaves  a  balance  of  but  one  vote  denied  to  appellants 
on  account  of  this  ruling  in  the  admission  of  certificates.  We 
will  call  this,  for  convenience  of  after  reference,  the  vote  of 
F.  W.  Meyer. 

The  court  below,  after  having  counted  as  voting  against 
removal,  149  persons  who  did  not  vote,  but  whom  the  court 
35— 81st  III. 
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found  to  be  voters  in  the  county  on  November  12,  1872,  the 
day  of  the  election,  erred,  appellants  insist,  in  refusing  to  count 
certain  other  named  persons,  who  did  not  vote,  as  voters  of  the 
county,  and  so  as  against  removal,  32  votes  in  all. 

The  question  involved  in  most  of  these  cases  is  that  of  the 
residence  of  the  voter,  one  which  often  it  is  quite  difficult  to 
determine,  and  may  be  found  either  way  without  doing  any 
marked  violence  to  principle  or  the  facts.  A  different  rule  of 
presumption,  too,  applies  with  respect  to  these  alleged  voters, 
than  in  regard  to  the  persons  who  actually  voted.  All  legal 
voters  who  did  not  vote,  being  counted  as  against  removal, 
whether  in  truth  they  were  so  or  not,  there  is  no  presumption 
to  be  indulged  in  their  favor,  but  in  order  to  count  them 
against  removal,  the  burden  is  upon  appellants  to  show  clearly 
that  they  were  legal  voters.  One  of  this  number,  Arthur  W. 
Looseley,  rejected  because  of  the  naturalization  of  his  father 
in  the  county  court,  we  have  already  allowed  and  counted 
against  removal.  We  have  gone  through  the  evidence  per- 
taining to  all  the  other  cases,  and  in  view  of  it,  we  can  not  say 
that  it  so  clearly  appeared  the  persons  were  legal  voters,  that 
the  finding  of  the  court  that  they  were  not,  should  be  reversed, 
except  in  the  cases  of  David  Black,  Richard  Eyre,  Jerry  Gen- 
try, C.  M.  Lane  and  Charles  Wilbur.  We  are  of  opinion  these 
persons  were  entitled  to  vote  upon  the  question,  and  that  they 
should  have  been  counted  as  against  removal. 

Appellants  insist  that  the  votes  of  13  named  persons,  who 
voted  "against  removal,"  were  erroneously  rejected  by  the 
court  below.  From  an  examination  of  the  evidence,  we  find 
that  two  of  these  votes,  and  only  two,  to-wit:  those  of  John 
O'Neal  and  Albert  Ritscher,  were  erroneously  rejected.  We 
think  they  should  have  been  counted  against  removal. 

Appellants  claim  that  the  votes  of  16  named  persons,  who 
voted  "  for  removal,"  wTere  erroneously  allowed  and  counted  for 
removal.  We  find,  from  the  evidence,  this  to  be  the  case  with 
regard  to  five,  and  no  more,  of  such  persons,  to-wit:  C.  M.  Palmer, 
John  Roberts,  James  Thompson,  W.  H.  Thompson  and  John 
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Fuqua.  "We  are  of  opinion  they  were  not  legal  voters,  and  that 
their  votes  should  not  have  been  counted  in  favor  of  removal. 

On  the  part  of  the  appellees,  it  is  contended  that,  from  the 
list  of  149  persons  who  did  not  vote  at  the  election,  whom  the 
court  allowed  and  counted  against  removal,  there  should  be 
stricken  the  names  of  21  named  persons,  as  not  having  been 
shown  to  be  legal  voters.  From  an  examination  of  the  evi- 
dence, we  find  one  of  those  so  named  whom  we  regard  was  so 
erroneously  allowed  and  counted  against  removal,  to- wit: 
George  W,  Crum.  He  testified  that,  on  November  12,  1872, 
the  day  of  the  election,  he  resided  in  St.  Louis;  that  he  went 
there  October  10,  1872,  and  had  lived  there  ever  since;  that, 
before  going  to  St.  Louis,  his  home  was  in  Michigan;  that  he 
never  voted  in  Cass  county.     He  was  not  a  legal  voter. 

Appellees  claim  that,  of  the  number  of  voters  counted  by 
the  court  against  removal,  there  were  ten,  naming  them,  who 
should  not  have  been  so  counted.  Of  these,  we  think  the  evi- 
dence shows  that  Jacob  Zohn  did  not  have  a  six  months'  resi- 
dence in' Cass  county  next  preceding  the  county  seat  election. 

As  to  John  Hess,  he  testifies  that  he  was  of  foreign  birth ; 
never  naturalized;  came  to  this  State  in  1858,  and  only  thinks 
his  father  was  naturalized  before  witness  came  to  the  country. 

As  to  Albert  Rhea,  we  think  the  facts  appearing  from  his 
testimony  show  that  he  did  not  have  the  six  months'  perma- 
nent residence  in  Cass  county  necessary  to  entitle  him  to  vote. 

George  Baker  and  Arnold  Neiderer  both  testify  that  they 
were  of  foreign  birth;  that  they  never  were  naturalized,  and 
did  not  know  that  their  fathers  were. 

Michael  Devlin  testified  he  was  foreign  born,  never  natural- 
ized, and  only  his  mother  told  him  that  his  father  was  a  citizen 
of  the  United  States. 

"We  are  of  opinion  that  the  votes  of  these  six  named  per- 
sons should  not  have  been  counted;  that  the  prima  facie  pre- 
sumption in  favor  of  the  legality  of  the  votes  of  Hess,  Baker, 
Neiderer  and  Devlin,  arising  from  the  fact  of  the  votes  having 
been  received,  was  rebutted  by  the  evidence. 

Of  the  votes  given  for  removal,  but  rejected  by  the  court, 
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appellees  insist  that  15  of  them,  naming  the  voters,  were  erro- 
neously rejected,  and  should  have  been  counted  for  removal. 
Of  this  number,  the  vote  of  George  W.  Montgomery  seems  to 
have  been  rejected  on  the  ground  of  non-residence  in  Virginia 
precinct  90  days  next  preceding  the  election.  It  appears  that, 
in  September,  1872,  he  went,  with  his  wife,  into  another  pre- 
cinct, to  stay  two  weeks,  for  only  a  temporaiw  purpose.  His 
residence  clearly  appears  to  have  been  all  the  while  in  Yirginia 
precinct  until  after  the  election. 

The  vote  of  Allen  C.  Robinson  seems  to  have  been  rejected 
on  the  ground  of  his  not  being  a  resident  of  the  State.  In 
September,  1872,  the  testimony  shows  he  sold  out  and  started, 
with  his  family,  from  his  place  of  residence,  in  Chandlerville 
precinct,  in  Cass  county,  in  this  State,  for  Texas,  with  the 
intention  of  locating  there,  if  he  could  find  a  place  to  suit 
him;  that,  upon  arriving  in  Texas,  he  turned  back  without 
unloading  his  goods,  and  returned  to  Chandlerville  precinct, 
having  been  absent  only  28  days,  and  remained  in  Chandler- 
ville precinct  until  in  the  spring  of  1873,  when  he  removed  to 
Kansas.  We  think  he  had  not  lost  his  residence  in  Chandler- 
ville precinct  at  the  date  of  the  election,  November  12,  1872. 
See  Smith  v.  The  People,  44  111.  16. 

The  vote  of  Jesse  Rowe  seems  to  have  been  rejected  for  the 
want  of  six  months'  residence  in  the  county  before  the  election. 
The  evidence,  we  think,  clearly  shows  a  six  months'  residence. 

In  the  case  of  James  M.  Rodney,  he  testified  that  he  moved 
from  Yirginia  precinct,  with  his  family,  to  Ohio,  the  17th  of 
April,  1872,  and  was  there  a  little  over  six  months,  renting  a 
house  and  keeping  house  there  two  months,  and  returned  to 
Yirginia  precinct  in  October,  1872;  that  it  was  not  his  inten- 
tion to  go  to  Ohio  permanently;  that  he  intended,  when  he 
left,  to  return  to  Yirginia  precinct.  We  think  his  residence 
in  Yirginia  precinct  had  not  been  lost,  the  ground  on  which 
his  vote  must  have  been  rejected,  and  that  his  vote  should  have 
been  counted. 

The  vote  of  William  Maxwell,  for  removal,  must  have  been 
rejected  for  supposed  non-residence,  but  the  testimony  is  insuf- 
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ficient  to  overcome  the  presumption  in  favor  of  his  right  to 
vote,  from  his  having  voted.  It  does  not  negative  the  pre- 
sumption that  he  had  permanently  resided  one  year  in  the 
State,  six  months  in  the  county,  and  90  days  in  the  precinct, 
next  before  the  election. 

In  respect  of  five  of  the  cases  under  this  head,  there  is  pre- 
sented the  question  of  the  admissibility  of  the  declarations  of 
voters  to  show  their  disqualification  to  vote,  where  the  fact  of 
how  they  voted  is  made  to  appear  by  other  testimony.  As 
stated  in  the  former  opinion,  it  is  the  practice  of  legislative 
bodies,  in  election  contests,  to  admit  such  declarations  to  more 
or  less  extent.  There  is  but  little  judicial  authority  on  the 
subject,  and  that  conflicting.  The  People  v.  Pease,  27  E".  Y. 
45,  and  State  v.  Olin,  23  Wis.  311,  are  authorities  in  favor  of, 
and  Gilliland  v.  Schuyler,  9  Kans.  569,  against  their  admis- 
sion. Under  the  state  of  the  authorities  on  the  subject,  we 
will  not  commit  ourselves  to  any  absolute  rule  of  admission  or 
rejection  of  such  declarations  further  than  may  be  necessary 
for  the  decision  of  the  present  case. 

As  regards  two  of  these  persons,  whose  declarations  of  dis- 
qualification were  received,  and  their  votes  for  removal  rejected 
thereon,  Floyd  G.  Williams  and  Gottlieb  Weller,  the  former 
resided  in  Christian  county,  in  this  State.  In  June,  1874, 
while  the  testimony  was  being  taken  in  this  case  by  the  com- 
missioner, the  witness,  King,  went  to  see  Williams,  to  have 
him  come  and  give  his  testimony.  Williams  told  the  witness 
he  could  not  come,  and  then  went  on  and  gave  to  the  witness 
a  recital  of  facts  showing  that  he  was  not  a  legal  voter  at  the 
election.  Weller,  in  June,  1874,  came  to  the  place  where  the 
commissioner  was  sitting  to  take  testimony,  to  be  examined  as 
a  witness,  but  the  commissioner  was  absent.  Weller  then  told 
the  witness  he  was  going  to  Springfield,  in  this  State,  and 
would  not  be  back  again,  and  made  a  statement  of  facts  to  the 
witness,  showing  he  was  not  a  legal  voter  at  the  election.  We 
can  not  think  that,  on  any  sound  principle,  such  declarations, 
in  such  circumstances,  are  admissible  in  evidence  to  show  the 
disqualification  of  the  voter. 
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As  to  Albert  Davis  and  Hi  chard  Wallace,  they  made  state- 
ments after  the  election — Davis  in  June,  1874,  a  long  time 
after  the  commencement  of  the  suit,  and  Wallace  after  the 
commencement  of  the  suit,  as  we  understand — which  showed 
the j  were  not  legal  voters  at  the  time  of  the  election.  It 
appeared  that  they  had  left,  and  the  witness  did  not  know 
where  they  were.  Although  these  declarations  of  Davis  and 
Wallace  were  made  under  less  objectionable  circumstances  for 
their  reception  than  those  in  the  cases  of  Williams, and  Weller, 
we  are  inclined  to  hold  them  to  have  been  inadmissible. 

As  to  John  Gall  ah  er,  he  was  alien  born,  and  stated,  after  the 
election,  that  he  had  no  right  to  vote;  had  no  naturalization 
papers;  and,  before  he  voted,  he  stated  to  the  witness,  who  went 
after  him  to  get  him  to  come  and  vote,  that  he  had  no  right  to 
vote.  We  think  that  here  the  declaration  of  the  voter  was 
admissible.  It  was,  in  the  last  instance,  perhaps,  so  contem- 
poraneous with  the  voting  as  to  be  not  improperly  receivable 
as  a  part  of  the  res  gestce. 

Of  these  five  votes,  then,  for  removal,  rejected  on  the  proven 
declarations  of  the  voters,  of  their  disqualification,  we  find 
that  those  of  Williams,  Weller,  Davis  and  Wallace  were  erro- 
neously rejected,  making,  with  those  rejected  on  other  grounds 
as  above  mentioned,  nine  votes  for  removal  wrongly  rejected, 
and  which  should  have  been  counted  for  removal. 

This  review  of  the  rulings  of  the  court  in  the  admission  and 
rejection  of  individual  votes,  finds  there  to  have  been  14  erro- 
neous rulings  adverse  to  appellants,  and  17  adverse  to  appel- 
lees. To  particularize — starting  with  the  count  of  the  votes 
on  the  respective  sides,  as  made  even  by  the  re-adjustment  of 
the  vote  in  conformity  with  the  doctrine  of  the  McGowan 
case,  then,  upon  the  review  of  the  other  findings  of  the  court 
in  admitting  and  rejecting  individual  votes,  we  find  there 
should  have  been  allowed  and  counted  for  appellants  the  addi- 
tional votes  against  removal,  which  were  wrongly  rejected,  of 
F.  W.  Meyer,  David  Black,  Richard  Eyre,  Jerry  Gentry,  C. 
M.  Lane,  Charles  Wilbur,  John  O'Neal  and  Albert  Ritscher, 
eight  in  all,  from  which  there  should  be  deducted  the  seven 
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votes  against  removal,  wrongly  allowed,  of  George  W.  Crum, 
Jacob  Zohn,  John  Hess,  Albert  Rhea,  George  Baker,  Michael 
Devlin  and  Arnold  Neiderer,  giving  to  appellants  a  net 
increase  of  one  vote. 

There  should  have  been  allowed  and  counted  for  appellees 
the  nine  additional  votes  for  removal,  which  were  wrongly 
rejected,  of  George  W.  Montgomery,  Allen  C.  Robinson,  Jesse 
Rowe,  James  M.  Rodney,  Floyd  G.  Williams,  Gottlieb  Weller, 
Albert  Davis,  Richard  "Wallace  and  William  Maxwell,  from 
which  should  be  deducted  the  five  votes  for  removal,  wrongly 
allowed,  of  C.  M.  Palmer,  John  Roberts,  James  Thompson, 
W.  H.  Thompson  and  John  W.  Fuqua,  giving  to  appellees  a 
net  increase  of  four  votes,  leaving  as  the  final  result  of  the 
whole  count,  a  majority  still  in  favor  of  the  appellees  of  three 
votes.  We,  accordingly,  arrive  at  the  same  conclusion  as 
before,  that  the  decree  should  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Craig:  I  do  not  concur  with  the  majority  of 
the  court  in  the  decision  of  this  cause. 

Mr.  Justice  Dickey:  I  can  not  concur  in  the  decision  in 
this  case. 


Jesse  M.  Richards 

v. 

The  People  of  the  State  of  Illinois. 

1.  Receiver — attacking  appointment  collaterally.  Where  the  court  has 
jurisdiction  of  both  the  subject  matter  and  of  the  necessary  parties,  its  ap- 
pointment of  a  receiver  and  the  order  therefor  can  not  be  assailed  in  a  col- 
lateral proceeding,  however  erroneous  it  may  be. 

2.  Same — interfering  with  his  possession  is  a  contempt  of  court.  The 
possession  of  a  receiver  is  the  possession  of  the  court  itself,  and  any  unau- 
thorized interference  therewith,  either  by  taking  forcible  possession  of  the 
property  committed  to  his  charge,  or  by  legal  proceedings  for  that  purpose, 
without  the  sanction  of  the  court  appointing  him,  is  a  direct  and  immediate 
contempt  of  court,  and  punishable  by  attachment. 
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3.  Same — when  garnishee  proceeding  is  a  contempt.  Where  a  receiver  is 
appointed  for  a  railroad  company  with  direction  to  take  immediate  posses- 
sion of  all  its  propel^,  whether  real,  personal  or  mixed,  and  whether  in 
possession  or  in  action,  a  garnishee  proceeding,  to  reach  a  debt  or  funds  be- 
longing to  the  company,  without  leave  of  the  court  appointing  the  receiver, 
is  a  contempt  of  the  authority  and  process  of  the  court. 

4.  Same — remedy  of  creditor.  After  the  appointment  of  a  receiver  of  a 
corporation,  a  creditor  seeking  to  collect  his  debt  should  apply  to  the  court 
making  the  appointment,  for  leave  to  bring  his  action  against  the  receiver, 
or  to  come  in  and  be  examined  pro  inter  esse  eus. 

"Writ  of  Error  to  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Sweet  &  Day,  for  the  plaintiff  in  error. 

Mr.  C.  W.  Fairbanks,  for  the  People. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court: 

This  is  a  writ  of  error  to  the  circuit  court  of  DeWitt  county, 
seeking  the  reversal  of  an  order  made  by  that  court  in  a  pro- 
ceeding for  contempt  against  plaintiff  in  error,  Richards,  the 
alleged  contempt  consisting  in  his  disregard  of  an  injunction 
of  that  court,  and  interfering  with  the  possession  of  its  re- 
ceiver. The  record  discloses,  that  in  November,  1874,  the 
circuit  court  of  DeWitt  county,  in  a  case  therein  pending,  in 
which  the  Indianapolis,  Bloomington  and  Western  Railway 
Company  was  defendant i  rendered  a  decree  appointing  one 
George  B.  Wright  receiver  of  the  real  and  personal  property  and 
choses  in  action  of  tlie  company.  Subsequent  to  the  appointment 
of  such  receiver,  plaintiff  in  error,  Richards,  with  full  knowl- 
edge thereof,  and  without  leave  of  the  court,  brought  suit  and 
recovered  judgments  before  one  Hess,  a  justice  of  the  peace,  in 
Champaign  county,  against  the  railway  company,  and  upon 
such  judgments  instituted  garnishee  proceedings  before  Hess, 
against  certain  persons  having  funds  of  the  company  in  their 
possession.  These  facts  being  reported  by  the  receiver  to  the 
DeWitt  circuit  court,  that  court  issued  an  injunction  against 
Hess,  the  justice,  and  Sweet,  the  attorney  of  Richards,  enjoin- 
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ing  further  proceedings  under  the  judgments,  and  enjoining 
Sweet  from  assisting  Richards  in  their  collection. 

The  injunction  was  served  upon  Hess  and  Sweet.  It  was 
not  directed  to  Richards,  nor  served  upon  him,  but  he  was  in- 
formed of  its  tenor,  and  there  was  testimony  tending  to  show 
that  he  had  seen  and  read  the  writ. 

Richards  then  filed  transcripts  of  the  justice's  judgments 
with  the  clerk  of  the  circuit  court  of  Champaign  county,  and 
instituted  new  garnishee  proceedings  thereon  against  the  same 
debtors  of  the  company,  as  before.  An  attachment  having 
been  issued  against  him  for  contempt,  in  answer  to  the  inter- 
rogatories filed  in  such  proceeding,  he  disclaimed  any  intention 
of  interfering  with  the  receiver's  possession,  but  stated  that 
he  sought  to  take  possession,  by  due  course  of  law,  for  the  pur- 
pose of  satisfying  his  judgments,  of  any  property  of  the  com- 
pany not  yet  taken  possession  of  by  the  receiver. 

The  attorney  for  the  receiver  testified  to  a  conversation  with 
Richards  before  his  suits  were  begun,  in  which  he  stated  that 
he  should  collect  his  claim,  notwithstanding  the  receivership, 
and  that  no  court  could  prevent  him. 

The  court  required  Richards  to  state  in  writing  what  he  pro- 
posed to  do  concerning  his  suits;  to  which  he  answered,  that 
he  proposed  to  pursue  his  claims  according  to  law,  and  to  col- 
lect and  apply  thereon  all  claims  owing  to  the  receiver  but  not 
collected  by  him.  Thereupon  the  court  found  him  guilty  of 
contempt,  and  sentenced  him  to  ten  days'  imprisonment  and  a 
fine  of  two  hundred  dollars. 

Upon  Richards  filing  his  written  undertaking  to  withdraw 
the  garnishee  proceedings,  and  to  institute  no  more  without 
consent  of  the  court,  the  judgment  was  remitted  to  a  fine  of 
fifty  dollars. 

Two  grounds  of  reversal  are  urged  by  counsel  for  plaintiff 
in  error: 

1st.  That  the  appointment  of  the  receiver  was  absolutely 
void,  and  the  pretended  injunction  nothing  more  than  a  notice 
of  the  supposed  appointment  of  a  receiver. 
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2d.  That,  conceding  the  appointment  of  the  receiver  to  be 
valid,  no  contempt  was  committed. 

Upon  the  first  branch  of  the  case  it  is  sufficient  to  say,  that 
as  far  as  appears  from  the  record  before  us,  the  court  had  juris- 
diction both  of  the  subject  matter  and  of  the  parties  in  the 
proceeding  in  which  the  receiver  was  appointed.  Hence,  its 
order  appointing  the  receiver  can  not  be  assailed  in  this  col- 
lateral proceeding;  and,  however  erroneous  it  may  have  been, 
we  can  not,  in  this  action,  treat  it  as  void,  but  at  the  most, 
only  as  voidable  in  a  direct  proceeding  for  that  purpose.  And 
the  same  observations  are  applicable,  mutatis  mutandis,  to 
the  order  granting  the  injunction  against  further  proceedings 
under  the  justice's  judgments.  The  jurisdiction  of  the  court 
in  both  instances  being  established,  this  court  must  decline,  in 
a  collateral  proceeding,  to  question  the  propriety  of  its  exer- 
cise. Young  v.  Lorain,  11  111.  624;  Fitzgibbon  v.  Lake,  29 
111.  165;  Hobson  v.  Ewan,  62  111.  146. 

But,  conceding  the  appointment  of  the  receiver  to  have  been 
valid,  it  is  contended  by  counsel  for  plaintiff  in  error  that  no 
contempt  was  committed,  since  there  was  no  actual  interfer- 
ence with  the  receiver's  possession. 

In  this  view  of  the  case  we  can  not  concur.  It  is  based 
upon  the  mistaken  theory  that  property  or  credits  not  yet 
actually  reduced  to  the  receiver's  possession,  although  the  title 
thereto  has  vested  in  him  by  virtue  of  his  appointment,..may 
be  seized  or  attached  by  creditors  of  the  original  debtor,  with 
impunity,  and  that  in  so  doing  they  are  guilty  of  no  interfer- 
ence with  the  rights  of  the  receiver.  But  it  is  to  be  remem- 
bered that  the  receiver  is  the  officer  of  the  court,  and  that  his 
possession  is  the  possession  of  the  court  itself;  and  any  unau- 
thorized interference  therewith,  either  by  taking  forcible  pos- 
session of  the  property  committed  to  his  charge,  or  by  legal 
proceedings  for  that  purpose,  without  the  sanction  of  the  court 
appointing  him,  is  a  direct  and  immediate  contempt  of  court, 
and  punishable  by  attachment.  Roe  v.  Gibbon,  7  Paige,  513; 
De  Visser  v.  Blackstone,  6  Blatchf.  0.  C.  235 ;  Lane  v.  Sterile, 
3  Gif.  629;  Ship  v.  Harwood,  3  Atk.  564;  Hull  v.  Thomas, 
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3  Edw.  Ch.  236 ;  Russell  v.  East  Anglican  Railroad  Co.  3 
Mac.  and  Gr.  104;  Langford  v.  Zangford,  5  L.  J.  "N.  S.  Ch. 
60 ;  Spinning  v.  Ohio  Life  Insurance  and  Trust  Co.  2  Dis- 
ney, 368. 

And,  in  onr  view  of  the  case,  it  can  make  no  difference  in 
the  application  of  the  rule,  whether  the  property  is  actually,  or 
only  constructively,  in  the  receiver's  possession.  Here,  the 
order  appointing  the  receiver  directed  him  to  forthwith  take 
possession,  and,  if  necessary,  to  sue  for  and  recover  all  the  prop- 
erty of  the  railway  company,  whether  real,  personal  or  mixed, 
and  whether  in  possession  or  action. 

That  order  was  the  receiver's  evidence  of  title,  and  author- 
ized him  to  immediately  reduce  to  possession  the  credits  and 
choses  in  an  action  which  were  garnisheed  by  Richards.  The 
garnishee  proceedings  were  a  direct  interference  with  the  right 
of  the  receiver,  since  they  attempted  to  deprive  him  of  what 
was  his  under  the  order  of  his  appointment.  They  were, 
therefore,  an  immediate  obstacle,  interposed  by  Richards,  to 
the  enforcement  of  the  order  of  the  court,  and  as  such  were 
plainly  a  contempt  of  its  authority  and  powers. 

Counsel  for  plaintiff  in  error  rely  with  much  confidence 
upon  the  case  of  Albany  City  Bank  v.  Schermerhorn,  9 
Paige,  372,  as  sustaining  the  right  of  a  judgment  creditor  to 
levy  upon  and  sell  real  estate  in  the  receiver's  hands,  provided 
there  be  no  actual  interference  with  the  receiver,  the  sale  being 
merely  the  perfecting  of  a  lien  into  a  superior  title  to  the  land. 
But  the  cases  are  widely  different.  There,  the  real  estate  in 
the  receiver's  possession  was  subject  to  the  lien  of  a  previous 
judgment;  here,  the  judgments  sought  to  be  enforced  were 
obtained  subsequent  to  the  appointment  of  the  receiver.  And 
it  was  distinctly  held  in  Albany  City  Bank  v.  Schermerhorn, 
that  such  a  sale  was  subject  to  all  just  claims  of  the  receiver. 
And,  in  the  case  as  reported  in  10  Paige,  263,  it  was  held  that 
a  mere  formal  levy  by  the  sheriff  upon  property  constructively 
under  the  receiver's  control,  did  not  render  the  sheriff  liable 
to  attachment,  when,  immediately  upon  making  such  levy,  he 
consented   that   the  receiver   might  take   possession   of   the 
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interest  levied  upon,  and  dispose  of  the  same,  holding  the  pro- 
ceeds subject  to  the  order  of  the  court.  The  distinction  between 
the  two  cases  is  too  obvious  for  further  comment. 

It  is  not  necessary  to  inquire  whether  Richards  was  war- 
ranted in  instituting  his  suits  against  the  company,  without 
permission  of  the  court.  It  is  sufficient  to  know  that  he  was 
attempting  to  deprive  the  receiver  of  credits  to  which  he,  and 
he  only,  was  lawfully  entitled,  and  hence  was  directly  inter- 
fering with  and  impeding  the  court  in  its  administration  of 
the  estate  over  which  it  had  appointed  its  receiver. 

The  proper  course  for  Richards  would  have  been  to  apply  to 
the  court  appointing  the  receiver,  for  leave  either  to  bring  his 
action  against  that  officer,  or  to  come  in  and  be  examined  pro 
inter  esse  ens,  the  latter  being  regarded  as  the  most  convenient 
and  desirable  practice.  Brooks  v.  Greathed,  1  Jac.  and  W. 
176;  Skinner  v.  Maxwell,  68  K  C.  400;  In  re  Day,  34  "Wis. 
638.  Instead  of  this  course,  he  attempted  to  wrest  from  the 
court  and  its  officer,  assets  properly  belonging  to  them,  and 
repeatedly  avowed  his  purpose  of  continuing  so  to  do,  as  to 
any  assets  not  yet  reduced  to  possession  by  the  receiver.  A 
fine  of  fifty  dollars,  to  which  the  judgment  was  reduced,  is  but 
slight  punishment  for  so  flagrant  a  contempt  of  court. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  must  be  affirmed. 

Judgment  affirmed. 


The  Ottawa  Glass  Company 

v. 

H.  A.  McCaleb,  County  Clerk,  etc. 

1.  Taxes  and  taxation — capital  stock  of  corporation.  The  legislature 
may  rightfully  provide  for  taxing  the  capital  stock  of  corporations,  instead 
of  the  shares  in  the  hands  of  the  holders,  and  require  corporations  to  pay 
such  tax,  leaving  them  to  deduct  the  same  from  the  dividends. 
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2.  Same— franchise.  A  franchise  of  a  corporation  is  property,  and  has 
a  value  capable  of  being  estimated,  and  is,  therefore,  not  only  liable  to  be 
taxed,  but,  under  the  constitution,  is  required  to  be  in  some  appropriate 
mode. 

3.  Same — relief  against  excessive  valuation.  If  the  officers  provided  by 
law  for  assessing  property  for  taxation,  value  certain  property  as  a  franchise 
at  too  great  a  sum,  or  more,  in  proportion  to  other  property,  in  the  absence 
of  fraud,  or  want  of  power,  the  courts  can  afford  no  relief  against  the  over 
valuation. 

4.  Same — mode  of  assessing  franchise  and  capital  stock.  The  State  board, 
to  find  the  cash  value  of  the  stock  and  franchise  of  a  corporation,  took  the 
fair  cash  value  of  the  stock  subscribed  and  paid  for,  and  to  this  added  the 
fair  cash  value  of  its  indebtedness,  except  for  current  expenses,  and  from 
this  deducted  the  equalized  value  of  its  tangible  property,  and  took  the  sum 
left  as  the  fair  cash  value  of  the  capital  stock  and  franchise :  Held,  that 
there  was  nothing  illegal  or  unjust  in  the  mode  adopted,  and  it  was  not  a 
taxation  of  the  debts. 

5.  Same — injunction  in  equity.  A  court  of  equity  will  never  restrain 
the  extension  of  a  tax  on  the  tax  books,  unless  it  is  wholly  unauthorized, 
and  void  in  all  its  parts.  If  any  portion  of  the  tax  is  valid,  the  court  will 
never  interpose,  until  the  taxes  have  been  extended,  and  not  then,  until  the 
tax-payer  has  paid  or  tendered  such  taxes  as  are  legal. 

6.  The  courts  can  not  interfere  to  prevent  the  collection  of  taxes,  unless 
they  are  void,  or  levied  without  power  on  the  part  of  the  officers  executing 
the  revenue  law.  As  long  as  such  officers  are  acting  under  the  law,  in  im- 
posing and  collecting  taxes,  the  courts  will  not  interfere,  but  where  they 
transcend  their  powers,  and  act  without  warrant  of  law,  the  courts  may 
give  relief. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Mr.  Arthur  J.  Caton,  for  the  appellants. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellants  filed  their  bill  in  chancery,  to  restrain  the  ex- 
tension of  the  State  and  other  taxes  against  the  property  of 
the  company,  which  had  been  assessed  and  returned  for  the 
purpose.  The  return  made,  by  the  Auditor  of  Public  Accounts, 
was  the  amount  agreed  to  and  fixed  by  the  board  of  equaliza- 
tion. The  township  assessor  returned  the  capital  stock  as  given 
in  by  the  company  at  $32,500,  which  was  divided  into  shares 
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of  $100  each,  all  of  which  had  been  sold  and  paid  for,  and  the 
proceeds  invested  in  property  owned  by  the  company.  The 
bill  averred  that  the  shares  of  capital  stock  were  worth  no 
more  than  75  cents  on  the  par  value  of  the  same. 

The  company  also  listed  for  taxation,  $13,000  of  personal 
property,  and  $33,000  worth  of  real  estate,  making,  at  the  valua- 
tion they  placed  on  their  property,  $46,000  in  the  aggregate. 
The  county  board,  in  equalizing  the  assessment  of  the  various 
towns  of  the  county,  raised  this  valuation  to  $50,690;  but 
the  State  Board  of  Equalization  reduced  it  to  $37,257,  and  it 
was  so  returned  by  the  Auditor  to  the  county  clerk,  for  the 
extension  of  the  several  taxes  on  that  sum. 

The  bill  charges,  and  the  demurrer  admits,  that  the  State 
board  found  the  full  cash  value  of  the  capital  stock  and  fran- 
chise of  the  company  to  be  $32,500;  that  they  added  to  that 
sum  the  amount  of  the  indebtedness  owing  by  the  company, 
being  $103,500,  returned  to  the  town  collector,  making  the 
sum  of  $136,000,  and  then  in  some  manner  reduced  that 
amount  to  $98,677,  which  they  called  capital  stock,  and  from 
which  they  deducted  $37,257,  the  equalized  value  of  their  tan- 
gible property,  leaving  for  taxation  the  sum  of  $61,420,  which 
amount  was  certified  to  the  county  clerk  upon  which  to  extend 
the  several  taxes,  in  addition  to  the  tangible  property  of  the 
company. 

The  officers  of  the  company,  conceiving  the  valuation  of 
the  capital  stock  and  franchise  against  the  company  to  be 
unauthorized  and  oppressive,  filed  this  bill  to  enjoin  and  re- 
strain the  county  clerk  from  extending  the  tax  against  this 
valuation  on  the  collector's  books.  Defendants  demurred  to 
the  bill.  The  court  sustained  the  demurrer,  pro  forma,  and 
rendered  a  decree  dismissing  the  bill,  and  the  company  appeals. 

No  question  is  made  as  to  the  tangible  property  or  its  assess- 
ment; but  it  is  urged,  that  there  is  no  constitutional  warrant 
for  the  State  board  to  assess  the  capital  stock  and  franchise 
against  the  company  for  taxation;  that  the  shares  belong  to 
the  stockholders,  are  their  property,  and  they  should  pay  taxes 
on  them ;  that  to  do  so  is  to  tax  the  company  on  property  and 
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rights  which  belong  to  others,  and  which  the  company  does 
not  own.  But  it  has  been  held,  that  a  corporation  is  possessed 
of  three  kinds  of  property  subject  to  taxation:  First,  the 
capital  stock;  second,  the  corporate  property;  and,  third,  the 
franchise;  and  that  the  shares  may  be  assessed  against  their 
owners.  See  Gordon  v.  The  Appeal  Taxes,  3  Howard,  143; 
and  Porter  v.  The  Rockford,  Rock  Island  and  St.  Louis 
Railroad  Co.  76  111.  561,  and  the  authorities  there  cited. 

Our  General  Assembly  have  not  gone  the  entire  length  of 
the  doctrine  announced  in  Gordon's  case.  They,  on  the  con- 
trary, have  provided  that  where  the  tangible  property  or  capital 
stock  of  a  corporation  is  assessed  for  taxation,  the  shares 
shall  not  be  assessed  against  the  holders  thereof.  (See  clause 
4,  sec.  3,  chap.  u  Kevenue,"  R.  S.  1874,  p.  858.)  Thus  it  is 
seen  that  the  shareholders,  under  this  provision,  escape  taxation 
on  their  individual  shares,  when  the  company  lists  their  tan- 
gible property  as  capital  stock.  We  perceive  no  excess  in  the 
exercise  of  power  by  the  General  Assembly,  in  making  this 
provision.  The  company,  through  its  directors,  in  exercising 
the  franchise,  and  managing  the  business  for  the  shareholders, 
act  as  quasi  trustees;  and  their  relation  to  each  other  is  so 
close,  in  the  management  of  the  corporation,  their  business 
and  property  thus  held  and  managed,  that  no  reason  is  per- 
ceived why  the  General  Assembly,  if  they  believe  that  such  a 
mode  is  better  calculated  to  prevent  the  shares  from  escaping 
their  just  proportion  of  taxation,  may  not  require  the  taxes  to 
be  paid  by  the  corporation,  and  collected  by  them  of  the  share- 
holder, by  deducting  the  amount  from  his  dividends  or 
otherwise. 

That  a  franchise  has  a  value,  and  that  it  maybe  ascertained, 
is,  we  think,  as  clear  as  that  a  chose  in  action  has  a  value 
that  may  be  estimated.  In  estimating  its  value,  more  facts 
may  have  to  be  considered,  as  it  has  no  market  value.  But 
the  very  fact  that  it  grants  rights,  privileges  and  exemptions, 
not  enjoyed  by  individuals  generally,  makes  it  desirable  and 
gives  it  value.  The  length  of  time  the  corporation  may  exist, 
the  business  to  which  it  relates,  its  location,  and  a  variety  of 
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other  circumstances,  all,  of  course,  enter  into  the  value  of  the 
privilege,  and  should  be  considered  in  ascertaining  its  value. 
But  that  it  has  a  taxable  value,  we  entertain  no  doubt.  And  if  it 
is  property  and  has  value,  it,  under  the  constitution,  is  not 
only  liable  to  be  taxed,  but  is  required  to  be,  in  some  appro- 
priate mode. 

If  it  be  urged  that  the  constitution  requires  that  all  prop- 
erty shall  be  taxed,  according  to  its  value,  so  that  it  may  only 
be  required  to  bear  its  proportion  of  the  necessary  burthen  of 
taxation,  and  this  property  is  overvalued,  and,  therefore,  must 
pay  more  than  its  share,  then  we  can  only  say,  that  the  court 
are  utterly  powerless  to  review  and  fix  its  proportionate  value. 
The  valuation  of  property  is  conferred  upon,  and  is  solely 
intrusted  by  the  organic  law  to  another  and  different  class  of 
individuals  and  officers,  than  those  connected  with  the  judicial 
department  of  the  government.  See  The  Republic  Insurance 
Co.  v.  Pollafc,  75  111.  292.  The  constitution  has  declared 
that  the  persons  required  to  make  the  valuation  shall  be  elected 
or  appointed  for  the  purpose,  and  it  neither  gives  nor  contem- 
plates an  appeal  from  their  action,  to  the  judicial  or  to  the 
executive  department  of  the  government. 

It  is  urged  that  the  rule  adopted  by  the  board  of  equaliza- 
tion is  unjust,  illegal  and  unconstitutional.  It  provides  that 
to  ascertain  the  fair  cash  value  of  the  stock  and  franchise 
of  incorporated  companies,  the  fair  cash  value  of  the  capi- 
tal stock  be  added  to  the  fair  cash  value  of  the  debts  of 
the  company,  except  the  debt  for  current  expenses,  and  when 
so  added  together,  the  amount  shall  be  considered  as  the  fair 
cash  value  of  the  capital  stock  and  franchise,  less  the  equalized 
value  of  the  tangible  property,  which  is  to  be  deducted  from 
the  sum  thus  found  for  the  cash  value  of  the  capital  stock  and 
franchise.  This,  then,  leaves  the  balance,  when  equalized,  as 
the  taxable  value  of  the  capital  stock  and  the  franchise. 

To  determine  whether  this  is  illegal  or  unjust,  it  may  be 
well  to  consider  the  reason  of  the  rule.  Its  purpose  is  to  as- 
certain the  value  of  the  capital  stock  and  franchise,  which  are 
required  by  the  statute  to  be  assessed  and  taxed.     Now,  where 
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the  shares  of  the  capital  stock  have  any  value  as  an  article  of 
sale,  it  is  because  the  purchaser  supposes  that  the  property  of 
the  company,  tangible,  intangible  and  the  franchise,  are  suffi- 
cient, if  the  affairs  of  the. company  were  wound  up,  to  pay  all 
the  debts  owing  by  the  company,  and  to  pay,  on  a  distribution 
of  the  surplus  among  the  shareholders,  an  amount  equal  to  the 
per  cent  he  gives  for  the  shares.  If  he  gives  75  per  cent  of 
the  par  value,  it  must  be  because  he  supposes,  if  the  property 
and  franchise  of  the  company  were  sold,  that  it  would  pay  all 
the  debts,  and  leave,  for  distribution  among  the  share- 
holders, an  amount  equal  to  three-fourths  of  the  aggregate 
amount  of  the  shares  held  by  individuals. 

If,  in  this  case,  the  board  of  equalization  found  that  the  shares 
were  worth  seventy-five  cents  on  their  par  value,  they,  under 
the  rule,  found  that  the  company  must  have  had  property,  of 
all  descriptions,  with  the  franchise,  equal  to  the  entire  indebt- 
edness, and  three-fourths  of  the  aggregate  amount  of  the  shares 
issued  to  and  held  by  individuals'.  According  to  the  return, 
that  would,  in  the  aggregate,  amount  to  $127,875.  If,  from 
that,  they,  under  the  rule,  deducted  the  amount  of  the  equalized 
value  of  the  tangible  property,  say  $37,257,  it  would  leave 
$90,618  as  the  value  of  intangible  property  and  the  franchise. 
But  this  latter  sum  was  reduced  $29,198,  for,  we  suppose, 
equalization  on  values  of  personal  property,  which  leaves  the 
$61,420,  returned  by  the  board  to  the  county  clerk  for  taxa- 
tion; but  a  trifle  over  two-thirds  of  the  value  thus  found.  Now, 
we  see  nothing  illegal  or  unjust  in  this  mode  of  proceeding. 

In  the  case  of  Porter  v.  The  Rockford,  Rock  Island  and 
St.  Louis  Railroad  Co.  76  111.  561,  it  was  held  that  the  term 
capital  stock,  as  used  in  the  act  of  1872,  did  not  refer  to  or 
embrace  the  shares,  but  was  intended  to  and  embraced  the 
property  of  the  corporation  subject  to  taxation.  Hence  the 
means  that  the  company  have  to  meet  existing  indebtedness, 
should  be  taxed  precisely  as  if  held  by  an  individual.  The 
law  does  not  authorize  the  indebtedness  of  a  corporation  to  be 
deducted  from  the  taxable  value  of  their  property,  whether 
tangible  or  intangible.  Hence,  when  the  board  found  the 
36— 81st  III. 
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value  of  the  intangible  and  the  tangible  property,  and  deducted 
the  latter  from  the  amount,  and  then  equalized  the  balance, 
they  neither  taxed  the  shares  nor  did  they  tax  the  debts  owing 
by  the  company,  as  was  held  in  Porter's  case,  supra,  but  sim- 
ply taxed  the  property  held  by  the  company,  with  which  the 
debts  could  be  paid,  and  a  distribution  to  the  shareholders, 
were  the  company  to  be  dissolved  and  its  property  distributed. 

When  all  the  allegations  of  the  bill,  and  exhibits  filed 
therewith,  are  considered,  we  think  there  is  no  doubt  but  the 
board  applied  the  rule  approximately,  as  we  have  herein  sug- 
gested, and  that  there  was  no  departure  from  its  principles. 
And  the  facts  alleged  in  the  bill  repel  the  idea  that  there  w^as 
either  mistake  or  fraud  in  making  this  assessment,  or  arbitrary 
or  illegal  action  by  the  board. 

The  rule  may  not,  in  every  case,  lead  to  precisely  accurate 
results,  but  when  the  corporation  makes  a  full  return,  then  it 
must  approximate  correctness,  at  least  as  nearly  so  as  any  other 
rule  that  could  be  adopted.  All  rules  and  means  for  ascer- 
taining the  amount  and  value  of  property  for  taxation,  have  in 
their  application  but  approximated  accuracy. 

Again,  a  court  of  equity  will  never  restrain  the  extension  of 
a  tax  unless  it  is  wholly  unauthorized  and  void  in  all  its  parts. 
If  any  portion  of  the  tax  is  valid,  then  the  court  will  never 
interpose  until  the  taxes  have  been  extended  on  the  collector's 
books,  and  not  then  until  the  tax-payer  has  paid  or  tendered 
such  taxes  as  are  legal.  The  court  will  not  stay  a  tax  which 
is  legal,  because  some  portion  of  it  may  be  illegal  and  void. 
The  legal  portion  must  be  paid  without  hindrance  or  obstruc- 
tion. In  this  case  it  would  be  inequitable  to  restrain  the  por- 
tion that  is  legal,  and  admitted  to  be  legal,  until  the  portion 
in  dispute  should  be  litigated  and  determined. 

The  taxing  power  is  legislative  and  political  in  its  nature, 
and  is  not  under  the  judicial  power  of  the  State;  and  the  courts 
can  not  interfere,  unless  the  tax  is  void,  because  levied  without 
power  on  the  part  of  the  officers  executing  the  revenue  laws. 
It  devolves  upon  the  General  Assembly  to  provide  the  revenue 
and  the  means  for  its  levy  and  collection,  without  the  inter- 
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ference  of  either  of  the  other  departments.  As  long  as  officers 
are  acting  under  the  law  in  imposing  and  collecting  taxes,  the 
courts  will  not  interfere,  but  when  they  transcend  their  powers 
and  act  without  warrant  of  law,  the  courts  may  give  relief. 
Hence  the  legally  constituted  board  of  equalization  have  acted 
within  the  scope  of  their  authority,  and  if  thejT  have  reasoned 
incorrectly  and  erred  in  judgment,  we  have  no  power  to 
review  and  correct  their  action.  They  are  empowered  by  law 
to  fix  the  value  of  the  property  of  corporations  for  taxation, 
and  we  can  afford  no  relief,  even  if  the  rules  that  govern  them 
are  not  such  as  commend  themselves  to  our  notions  of  the  best 
means  of  ascertaining  such  value. 

There  appearing  no  error  in  this  record,  the  decree  of  the 
court  below  must  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  Dickey,  dissenting: 

By  the  bill  in  this  case,  it  is  alleged  that  the  corporation 
made  out  and  delivered  to  the  local  assessor  a  sworn  statement, 
in  compliance  with  the  statute,  showing  the  name  and  location 
of  the  company ;  that  the  amount  of  capital  stock  authorized 
was  $32,500,  and  that  this  was  divided  into  325  shares;  that 
the  amount  of  capital  stock  paid  up  was  $32,500;  that  the 
number  of  shares  issued  was  325 ;  that  these  shares  had  no 
market  value,  but  the  statement  did  not  show  the  actual  value 
of  the  shares.  The  statement  showed  the^  total  amount  of  in- 
debtedness to  be  $103,500,  and  that  the  total  assessed  value  of 
its  tangible  property  was  $46,000. 

This  statement  passed,  as  required  by  law,  from  the  assessor 
to  the  county  clerk,  from  the  clerk  to  the  Auditor  of  State,  and 
was  by  the  Auditor  laid  before  the  board  of  equalization. 

It  is  plain,  that  thereupon  it  became  the  duty  of  the  board 
to  "value  and  assess  the  capital  stock"  of  this  corporation  in 
the  manner  prescribed  by  the  revenue  law,  that  is  to  say,  to 
so  value  the  same  as  to  ascertain  and  determine  the  fair  cash 
value  of  such  capital  stock  over  and  above  the  assessed  value 
of  the  tangible  property  of  the  company,  (sec.  3  Rev.  Law  of 
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1872)  that  is,  the  excess  of  the  value  of  the  capital  stock  of  the 
company  over  the  assessed  value  of  its  tangible  property. 

The  bill  shows,  that,  by  equalization,  "the  assessed  value"  of 
the  tangible  property  of  this  company  was  fixed  by  the  State 
Board  of  Equalization  at  $37,257. 

The  bill  then  states  two  hypotheses,  and  says  one  or  the 
other  is  true,  and  insists  that  in  either  case,  the  company  is 
entitled  to  have  an  extension  of  tax  on  its  capital  stock  re- 
strained. 

The  first  hypothesis  is,  that  the  board  of  equalization  deter- 
mined the  value  of  this  capital  stock  to  be  $61,420,  and  assessed 
the  company  for  the  full  amount  of  this  capital  stock,  in  addi- 
tion to  the  amount  of  the  assessment  of  the  tangible  property. 
If  this  were  true,  the  assessment  was  unlawful  to  the  extent 
of  $37,257,  the  assessed  value  of  the  tangible  property,  for  the 
statute  requires  the  excess  of  the  value  of  the  capital  stock 
over  the  assessed  value  of  the  tangible  property  to  be  valued 
and  assessed,  and  not  the  entire  value  of  the  capital  stock  in 
addition  to  the  value  of  the  tangible  property.  If  the  value 
of  the  capital  stock  was  found  by  the  board  to  be  $61,420,  and 
the  assessed  value  of  the  tangible  property  was  $37,257,  plainly 
the  excess  was  only  $24,163,  and  the  complainant  was  entitled 
to  restrain  the  extension  of  the  tax  on  more  than  $24,163,  as 
tax  on  capital  stock. 

The  second  hypothesis  stated  in  the  bill  is,  that  the  State 
board  found  and  determined  the  total  value  of  the  capital  stock 
to  be  $32,500,  and  having  so  done,  the  board,  by  mistake  or 
fraud,  called  the  value  thereof  $98,677,  and  then  found  the 
excess  of  this  value  over  the  tangible  property  to  be  $61,420, 
when,  in  fact,  the  assessed  value  of  the  tangible  property  was 
$37,257,  and  the  value  of  capital  stock,  as  found  by  the  board, 
$32,500;  so  that  there  was,  in  fact,  no  excess  of  value  of  the 
capital  stock  over  that  of  the  tangible  property. 

Upon  the  first  hypothesis  the  board  had  no  power  to  assess 
a  tax  on  more  than  $24,163,  as  tax  on  the  capital  stock  of 
the  company;  and  upon  the  second  hypothesis  the  board  had 
no  power,  by  law,  to  assess  any  tax  on  the  capital  stock  of  this 
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company,  for  there  was  no  excess  over  the  assessed  value  of  its 
tangible  property,  to  be  assessed  as  such. 

This  is  not  a  case  where  a  party  complains  that  it  has  been 
assessed  too  high.  The  bill  does  not  in  any  regard  call  in 
question  the  judgment  of  the  board  as  an  assessor.  The  com- 
plaint is,  that  having  exercised  its  judgment  aright,  and  prop- 
erly ascertained  the  relative  valuations  of  the  tangible  property 
of  this  company,  and  of  its  entire  capital  stock,  and  without 
changing  that  judgment,  the  board  arbitrarily  and  in  defiance 
of  the  express  provisions  of  the  statute,  and  without  authority, 
proceeded  to  assess  a  tax  upon  property  not  subject  to  tax- 
ation at  all. 

If  the  first  hypothesis  be  true,  $61,420,  the  whole  value  of 
its  capital  stock  was  -not  subject  to  taxation,  only  a  part  of  that 
value,  $24,163,  was  subject  to  assessment. 

On  the  second  hypothesis,  no  part  of  the  value  of  the  capi- 
tal stock  was  subject  to  assessment  at  all. 

The  judgment  of  the  circuit  court,  it  seems  to  me,  should 
be  reversed  and  the  cause  remanded,  with  directions  to  allow 
the  defendant  to  withdraw  the  demurrer  and  answer  the  bill. 


Dennis  Creed 
v. 

The  People  of  the  State  of  Illinois. 

1.  Tenant  in  common — title  to  crop  raised  on  land  held  in  common.  The 
fact  that  a  child  resides  on  land  with  his  mother,  of  which  they  are  seized 
as  tenants  in  common,  does  not  amount  to  proof  that  the  child  has  any  prop- 
erty in  a  crop  of  hay  raised  thereon.  One  tenant  in  common,  merely  be- 
cause of  being  such,  has  no  property  in  the  crops  which  a  co-tenant  may 
raise  and  gather  upon  the  land  held  in  common. 

2.  Witness — competency  of  wife  of  defendant  in  a  trial  for  crime.  The 
wife  of  a  party  indicted  is  not  a  competent  witness  to  testify  in  his  behalf, 
but  as  to  any  matter  bearing  upon  the  case  of  a  co-defendant  she  may  tes- 
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tify.     Sec.  426,  of  the  Criminal  Code,  only  removes  the  disqualification  of 
witnesses  growing  out  of  interest  or  infamy. 

3.  Alibi — proof  required  to  show.  Where  stacks  in  two  different  yards, 
situated  some  distance  apart,  are  burned,  some  time  intervening,  if  the  de- 
fendants charged  with  the  burning  set  up  an  alibi,  it  is  not  erroneous  for  the 
court  to  instruct  the  jury  that  the  evidence  must  cover  the  whole  of  the 
time  of  the  setting  of  the  fires,  if  they  believe,  from  the  evidence,  the  stacks 
were  set  on  fire,  so  as  to  render  it  impossible  or  very  improbable  that  the 
defendants,  or  any  of  them,  could  have  committed  the  act. 

4.  Witness — credibility  of  party  in  criminal  case.  On  the  trial  of  an 
indictment,  the  defendants  asked  the  following  instruction:  "The  jury 
have  no  right  to  disregard  the  testimony  of  the  defendants,  or  either  of  them, 
through  mere  caprice,  or  merely  because  they  are  defendants.  The  law 
makes  them  competent  witnesses,  and  the  jury  are  bound  to  consider  their 
evidence,  and  are  the  sole  judges  of  their  credibiinvy."  The  court  modified 
it  by  adding:  "  Yet  the  jury  are  under  no  legal  obligation  to  believe  them, 
if,  from  all  the  facts  proved  in  the  case,  they  think  their  testimony  not  reli- 
able :M    Held,  no  error  in  the  modification. 

5.  Instruction — that  defendant  not  bound  to  show  who  did  the  act  com- 
plained of.  On  the  trial  of  parties  for  burning  stacks  of  hay,  it  is  not  error 
to  refuse  an  instruction  that  it  is  not  for  the  defendants  to  prove  or  show 
who  burned  the  hay,  where  the  prosecution  makes  no  pretense  that  they 
must  make  such  proof. 

6.  Criminal  law — punishment  of  defendant  under  eighteen  years  of  age. 
Where  the  defendant  is  under  eighteen  years  of  age  at  the  time  of  commit- 
ting a  crime,  other  than  murder,  manslaughter,  rape,  robbery,  burglary  or 
arson,  it  is  error  to  sentence  him  to  the  penitentiary.  In  such  case  the  jury 
have  nothing  to  do  with  fixing  the  punishment,  which  is  a  matter  for  the 
court  to  fix,  by  imprisonment  in  the  county  jail. 

7.  Same — arson.  Burning  of  a  stack  of  hay  is  not  arson,  either  at  com- 
mon law  or  under  the  statute. 

"Writ  of  Error  to  the  Circuit  Court  of  Ogle  county. 

Messrs.  O'Brien,  Barge  &  Dixon,  for  the  plaintiff  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  against  Dennis  Creed,  James  Creed, 
Yictor  Bovey  and  Peter  Bovey,  for  willfully  and  maliciously 
burning  eight  stacks  of  hay,  the  personal  property  of  Alcina 
Dana  and  Samuel  Young.  Upon  trial  had,  the  jury  found 
Peter  Bovey,  Yictor  Bovey  and  James  Creed  not  guilty,  and 
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Dennis  Creed  guilty,  and  fixed  the  term  of  his  imprisonment 
at  one  year.  The  court  sentenced  him  to  imprisonment  in  the 
penitentiary  for  the  term  of  one  year. 

It  is  objected  that  there  was  a  variance  between  the  proof 
and  the  averment  of  the  indictment  as  to  the  ownership  of  the 
property. 

The  indictment  describes  the  hay  as  the  personal  property 
of  Alcina  Dana  and  Samuel  Young.  They  both  testified  that 
the  hay  belonged  to  them.  There  was  proof  that  the  hay  was 
grown  on  the  farm  on  which  Horace  Dana  resided  at  the  time 
of  his  death;  that  Alcina  Dana  was  his  widow,  residing  on  the 
farm;  that  Samuel  Young,  under  contract  with  Mrs.  Dana, 
cut  and  put  up  the  hay  in  stacks  on  the  shares,  he  to  have  a 
half  interest  in  it;  that  it  had  not  been  divided. 

The  supposed  point  of  variance  is,  that  Horace  Dana,  the 
child  of  Horace  Dana,  senior,  was  a  part  owner  of  the  property. 
Without  stopping  to  inquire  whether  that,  if  it  were  a  fact, 
would  constitute  a  variance,  we  find  no  proof  of  such  part 
ownership.  All  that  is  pretended  in  that  regard  is  in  what 
appears  from  the  exhibition  in  evidence  of  the  will  of  Horace 
Dana,  senior,  whereby  he  devised  the  land  on  which  the  hay 
was  grown,  one-third  to  his  wife,  Alcina  Dana,  and  two-thirds 
to  his  child,  Horace  Dana,  and  that  the  child  lived  on  the  land 
with  his  mother.  This  would  be  evidence  of  a  tenancy  in  com- 
mon of  the  land,  but  would  not  amount  to  proof  that  the  child 
had  any  property  in  the  hay.  One  tenant  in  common  merely 
because  of  being  such,  has  no  property  in  crops  which  a  co- 
tenant  may  raise  and  gather  upon  the  land  held  in  common. 

It  is  further  objected  that  the  court  below  erred  in  refusing 
to  allow  Mrs.  Delia  Creed  to  testify  as  a  witness  on  the  part 
of  the  defendants. 

She  was  the  wife  of  James  Creed,  one  of  the  defendants.  It 
is  insisted  that,  notwithstanding  her  common  law  disability  to 
testify  in  behalf  of  her  husband,  she  is  made  competent  to  so 
testify  by  the  426th  section  of  the  Criminal  Code,  p.  410,  Rev. 
Stat.  1874,  which  is  as  follows:  "No  person  shall  be  disquali- 
fied as  a  witness  in  any  criminal  case  or  proceeding,  by  reason 
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of  his  interest  in  the  event  of  the  same,  as  a  party  or  otherwise, 
or  by  reason  of  his  having  been  convicted  of  any  crime;  but 
such  interest  or  conviction  may  be  shown  for  the  purpose  of 
affecting  his  credibility." 

This  provision  only  removes  the  disqualification  of  witnesses 
by  reason  of  interest  or  conviction  of  crime.  The  exclusion 
of  husband  and  wife  from  being  witnesses  for  or  against  each 
other,  is  not  solely  on  the  ground  of  interest.  "  This  exclusion 
is  founded  partly  on  the  identity  of  their  legal  rights  and  in- 
terests, and  partly  on  principles  of  public  policy,  which  lie  at 
the  basis  of  civil  society."  1  Greenlf.  Ev.  §  334;  Roscoe's 
Crim.  Ev.  147  (5th  Am.  ed.)  Under  a  similar  statute  re- 
moving the  incompetency  of  witnesses  by  reason  of  interest, 
in  civil  cases,  this  court  held  that  the  statute  did  not  reach  a 
disqualification  based  upon  reasons  of  public  poliey,  and  so  did 
not  remove  the  incompetency  as  to  husband  and  wife.  Mit- 
chinson  v.  Cross,  58  111.  366. 

So  far  as  might,  in  any  way,  affect  her  husband,  James 
Creed,  we  think  Mrs.  Creed  was  not  a  competent  witness.  As 
to  any  other  matter  bearing  exclusively  upon  Dennis  Creed, 
we  think  she  might  have  properly  been  received  to  testify. 

But  what  few  facts  there  were  of  this  character  offered  to  be 
proved  by  the  witness,  were  fully  testified  to  by  three  other 
witnesses,  Katy,  Nora,  and  James  Creed,  and  as  that  testimony 
was  without  contradiction,  and  there  was  nothing,  so  far  as  we 
see,  inconsistent  with  it  in  the  evidence  on  the  part  of  the  pro- 
secution, we  can  not  think  that  any  injury  could  have  resulted 
to  appellant  by  the  rejection  of  this  offered  evidence,  which 
related  exclusively  to  himself.  Hence,  we  find  no  material 
error  in  this  regard. 

The  giving  of  the  third  and  fourth  instructions,  for  the  peo- 
ple, is  assigned  for  error.     They  are  as  follows: 

"  That  in  this  case,  what  in  the  law  is  known  as  an  alibi, 
that  is,  that  the  defendants,  and  each  of  them,  were  at  another 
place  at  the  time  of  the  burning  of  the  stacks,  so  far  as  the 
same  is  relied  on  by  the  defendants,  to  render  the  proof  of  an 


1876.]  Ceeed  v.  The  People.  569 

Opinion  of  the  Court. 

alibi  satisfactory  to  the  jury,  the  evidence  must  cover  the 
whole  of  the  time  of  the  setting  of  said  fires,  if  the  jury  believe, 
from  the  evidence,  said  stacks  were  set  on  fire,  so  as  to  render 
it  impossible  or  very  improbable  that  the  defendants,  or  any 
of  them,  could  have  committed  the  act. 

"Evidence  of  good  character  is,  in  law,  to  be  considered  by 
the  jury,  in  all  doubtful  cases,  of  great  weight.  Yet,  if  the 
proof  of  guilt  is  direct  and  clear,  it  is  entitled  to  little  consid- 
eration." 

We  perceive  no  substantial  error  in  the  instructions.  It  is 
supposed  that  the  third  one,  in  some  way,  involves  the  ques- 
tion of  reasonable  doubt,  and  that  it  is  defective  in  that  it 
excludes  the  idea  of  reasonable  doubt.  But  the  instruction  is 
not  directed  to  the  measure  of  proof  required  in  order  to  find 
the  defendants  guilty,  or  to  find  an  alibi,  but  its  purpose  is, 
rather,  to  define  what  will  amount  to  an  alibi,  that  the  proof 
in  regard  to  it  should  cover  the  whole  of  the  time  of  the  set- 
ting of  the  fires,  so  as  to  render  it  impossible  or  very  improb- 
able that  the  defendants,  or  any  of  them,  could  have  committed 
the  act,  the  evidence  showing  that  the  eight  stacks  of  hay  were 
in  two  stack  yards,  about  a  mile  apart,  four  stacks  in  each  yard, 
and  that  there  was  some  space  of  time  between  the  firing  of 
the  stacks  in  the  two  yards. 

It  is  insisted  the  court  erred  in  modifying  defendants'  thir- 
teenth instruction,  which  was  as  follows — the  modification  by 
the  court  being  the  addition  of  that  portion  which  is  in  italics: 

"  The  jury  have  no  right  to  disregard  the  testimony  of  the 
defendants,  or  either  of  them,  through  mere  caprice,  or  merely 
because  they  are  defendants.  The  law  makes  them  competent 
witnesses,  and  the  jury  are  bound  to  consider  their  evidence, 
and  are  the  sole  judges  of  their  credibility.  JTet  the  jury  are 
under  no  legal  obligation  to  believe  them,  if,  from  all  the 
facts  proved  in  the  case,  they  think  their  testimony  not  reli- 
able^ 

We  see  no  reasonable  ground  of  objection  to  the  modifica- 
tion of  the  instruction  which  was  made  by  the  court. 
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It  is  urged  that  there  was  error  in  refusing  this  instruction, 
asked  by  the  defendants: 

"21.  The  court  instructs  the  jury,  that  it  is  not  for  the 
defendants  to  prove  or  show  who  burned  the  hay  described  in 
the  indictment;  on  the  contrary,  it  is  incumbent  upon  the 
people  to  establish,  bej^ond  a  reasonable  doubt,  by  the  evidence 
in  this  case,  that  it  was  the  defendants  who  burned  it  or  caused 
it  to  be  burned.  And  if  the  people  have  failed  to  establish 
their  guilt,  beyond  such  reasonable  doubt,  then  the  jury  must 
find  the  defendants  not  guilty." 

All  of  this  instruction,  except  the  first  clause  of  it,  was  em- 
braced in  several  previous  instructions  which  had  already  been 
given  to  the  jury. 

As  to  the  first  clause  of  the  instruction,  that  it  was  not  for 
the  defendants  to  prove  or  show  who  burned  the  hay,  it  does 
not  appear  there  was  any  pretense  on  the  part  of  the  prosecu- 
tion that  it  was  for  the  defendants  to  so  show  or  prove,  and  we 
can  not  suppose  the  jury  to  have  been  so  wanting  in  ordinary 
intelligence,  that  such  an  instruction  to  them  could  have  been, 
in  any  way,  important.  We  find  no  material  error  in  the  re- 
fusal of  the  instruction. 

It  is  further  objected,  that  the  evidence  was  not  sufficient  to 
authorize  a  conviction. 

Upon  an  examination  of  the  testimony,  we  find  there  to  be 
sufficient  to  support  the  finding  of  the  jury,  and  we  perceive 
no  sufficient  reason  for  disturbing  the  verdict,  in  this  respect. 

It  appears,  from  the  evidence,  that  appellant  was  under 
eighteen  years  of  age  at  the  time  the  offense  was  committed. 
If  so,  he  should  have  been  sentenced  to  the  common  jail,  and 
not  to  the  penitentiary.  Monoughan  v.  The  People,  24  111. 
341. 

The  449th  section  of  the  Criminal  Code  declares,  that  "  per- 
sons under  the  age  of  eighteen  years  shall  not  be  punished  by 
imprisonment  in  the  penitentiary  for  any  offense,  except  mur- 
der, manslaughter,  rape,  robbery,  burglary  or  arson;  in  all 
other  cases  where  a  penitentiary  punishment  is  or  shall  be 
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provided,  such  person,  under  the  age  of  eighteen  years  and 
over  the  age  of  sixteen  years,  shall  be  punished  by  confinement 
in  the  county  jail,  for  a  term  not  exceeding  eighteen  months, 
at  the  discretion  of  the  court."     Kev.  Stat.  1874,  p.  413. 

Burning  a  stack  of  hay  was  not  arson,  at  the  common  law, 
nor  does  the  statute  declare  it  to  be  arson,  although  it  makes 
it  a  penitentiary  offense. 

The  verdict  of  the  jury  was  improper  in  fixing  the  punish- 
ment at  all,  and  was  surplusage  in  this  respect,  the  defendant 
being  under  eighteen  years  of  age  at  the  time  of  the  commis- 
sion of  the  offense.  It  was  the  duty  of  the  court  to  fix  the 
punishment,  which,  in  such  case,  is  imprisonment  in  the  county 
jail,  not  exceeding  eighteen  months,  in  the  discretion  of  the 
court.  The  judgment  of  the  court  was  erroneous  in  sentencing 
the  defendant  to  imprisonment  in  the  penitentiary. 

The  judgment  must  be  reversed,  and  the  cause  is  remanded, 
with  directions  to  the  court  below  to  fix  the  punishment  of 
the  defendant  by  confinement  in  the  county  jail. 

Judgment  reversed. 


Adele  Williams 

v. 

Daniel  P.  Khodes  et  al. 

1.  Judicial  sale — sale  en  masse.  Unless  a  sale  of  real  estate  en  masse, 
which  is  capable  of  division,  is  shown  to  have  worked  an  injury  by  pro- 
ducing less  than  if  sold  in  parcels,  the  sale  will  not  be  set  aside,  and  the 
objection,  at  most,  is  such  as  can  only  be  availed  of  in  apt  time. 

2.  Executor's  sale — to  pay  debts.  An  executor's  sale  of  real  estate, 
under  a  decree  of  court,  to  pay  debts  of  his  testator,  can  not  be  impeached 
or  set  aside  because  sold  to  pay  debts  not  presented  and  allowed,  if  he  is 
notified  of  their  existence  and  they  are  bona  fide;  nor  does  it  matter  whether 
they  were  secured  or  not. 

3.  Purchaser — one  participating  in  profits  of  Ms  own  sale.  A  trustee 
or  executor  who  becomes  a  purchaser  at  his  own  sale,  by  an  agreement 
with  the  purchaser  to  share  in  the  future  profits  or  losses,  is  guilty  of  a 
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constructive  fraud,  and  can  obtain  only  a  voidable  title ;  yet,  if  he  acts  in 
good  faith  to  make  the  property  realize  all  that  he  can,  and  more  is  paid 
for  the  property  than  any  one  else  is  willing  to  pay,  the  cestui  que  trust,  or 
devisee,  is  not  injured  in  fact.  If  the  property  produces  all  that  it  is  worth, 
arid  nothing  is  done  to  prevent  competition  in  bidding,  the  fact  that  the 
executor  is  to  share  in  the  profits  expected  from  holding  the  property  for 
future  speculation,  will  not  be  fraud  in  fact. 

4.  Same — ratification  of  sale  in  ignorance  of  fact,  not  binding.  If  a 
devisee  executes  a  conveyance  of  his  interest  in  property  sold  by  an  execu- 
tor, to  the  purchaser,  in  ignorance  of  the  fact  that  the  executor  was  interested 
in  the  purchase,  it  will  not  have  the  effect  to  ratify  the  sale  or  estop  him 
from  exercising  his  election  to  have  the  sale  avoided  upon  discovering  the 
real  facts. 

5.  Administration — erroneous  credits  in  account  as  evidence  of  fraud. 
An  account  of  an  executor,  made  out  by  his  attorney  in  his  absence  and 
without  his  knowledge,  in  which  he  is  credited  with  one  or  two  items  not 
in  fact  paid,  is  not  sufficient  to  show  actual  fraud ;  and  one  who  has  received 
more  money  from  such  executor  than  entitled  to  by  law,  is  not  in  a  position 
to  complain  of  the  account  for  such  errors. 

6.  Laches — in  seeking  to  set  aside  sale.  A  party  can  not  be  charged 
with  laches  in  asserting  his  right  to  have  an  executor's  sale  of  land  set  aside 
on  the  ground  of  merely  constructive  fraud,  where  there  is  no  actual  fraud, 
until  after  knowledge  of  the  facts  or  of  circumstances  sufficient  to  put  him 
on  inquiry  which  would  have  led  to  such  knowledge. 

7.  Same — ignorance  of  law  as  an  excuse  for  delay.  As  a  general  rule,  a 
court  of  equity  will  not  relieve  a  party  on  account  of  ignorance  of  the  law, 
where  the  facts  are  known.  There  may  be  exceptions  to  this,  as,  in  cases 
of  imposition,  undue  influence,  misplaced  confidence,  surprise,  etc. 

8.  Same — delay,  to  defeat  bill  to  avoid  sale.  A  bill  filed,  wanting  a  little 
over  a  month  of  five  years  after  knowledge  of  the  facts,  to  set  aside  an 
executor's  sale  of  real  estate  to  pay  debts,  on  the  ground  that  the  executor 
was  interested  with  the  purchaser  in  the  future  profits  expected  to  be  real- 
ized, where  no  fraud  in  fact,  imposition  or  undue  influence  was  shown,  was 
held  such  an  unreasonable  delay  and  ladies  as  to  defeat  the  relief  sought, 
especially  where  the  property  bought  was  of  a  highly  speculative  character. 

9.  Same — when  need  not  be  pleaded.  Where  the  bill  attempts  to  excuse 
the  delay  in  bringing  suit,  the  defendant  may  avail  himself  of  the  defense 
of  laches  without  setting  up  the  same  in  his  answer. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

This  was  a  bill  in  equity,  by  Adele  Williams,  against  Daniel 
P.  Rhodes,  Thomas  Dobbins,  Richard  Gregg,  Robert  Williams, 
Robert  M.  and  Stephen  A.  Douglas,  to  set  aside  a  sale  of  cer- 
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tain  real  estate  made  by  Rhodes,  as  executor  of  the  last  will 
of  the  late  Stephen  A.  Douglas.  The  cause  was  heard  upon 
bill,  answers  of  the  several  defendants,-  replication  thereto  and 
proofs.  The  court  below  dismissed  the  bill,  and  the  complain- 
ant appealed. 

Messrs.  McDaid,  Wilson  &  Picher,  Mr.  M.  W.  Fuller, 
and  Mr.  Mat.  H.  Carpenter,  for  the  appellant. 

Messrs.  McCagg  &  Culver,  for  the  appellees ;  Mr.  John  JS". 
Jewett,  for  appellee  Gregg;  Messrs.  Harding,  McCoy  & 
Pratt,  and  Mr.  Charles  H.  Morse,  for  appellee  Dobbins. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

On  the  26th  day  of  September,  1864,  Rhodes,  as  executor 
of  the  last  will  and  testament  of  Stephen  A.  Douglas,  deceased, 
sold,  at  public  auction,  certain  real  estate  to  Dobbins.  The 
sale  was  authorized  by  decree  of  the  circuit  court  of  Cook 
county,  and  no  question  arises  as  to  the  regularity,  in  form,  of 
the  sale.  On  the  6th  day  of  January,  1865,  the  complainant, 
who  was  the  widow  of  Douglas,  and  devisee  under  his  will  of 
one-half  of  his  property,  as  well  as  guardian  of  his  children, 
conveyed,  by  deed  of  quitclaim,  to  Dobbins,  all  her  interest  in 
the  property  purchased  by  him  at  the  executor's  sale. 

Complainant  claims  that  the  purchase  by  Dobbins  was,  in 
fact,  not  for  himself  alone,  but  for  himself,  Rhodes  and  Gregg 
— each  being  interested  therein  to  the  extent  of  one-third;  that 
she  was  ignorant  of  this  fact  when  she  executed  her  deed  of 
quitclaim  to  Dobbins,  and  only  learned  it  recently  before  filing 
her  bill.  She  asks  that  Dobbins,  Rhodes  and  Gregg  be  decreed 
to  be  trustees,  holding  one-half  of  the  property  so  purchased, 
as  trustees,  for  her  use;  that  they  account  for  the  profits  of 
such  as  has  been  sold,  and  that  they  convey  to  her  the  legal 
title  in  the  undivided  one-half  of  the  residue.     .    ' 

The  decree  in  favor  of  Robert  M.  and  Stephen  A.  Douglas 
(the  co-devisees  of  the  complainant),  under  their  cross-bill,  is 
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not  before  us,  and  the  conclusion  we  have  arrived  at  in  nowise 
affects  «the  merits  of  that  decree. 

The  charge  is  made  that  Rhodes  has  been  guilty  of  both 
actual  and  constructive  fraud,  and  the  questions  thus  raised 
will  be  first  considered. 

In  support  of  the  charge  of  actual  fraud,  it  is  claimed 
Rhodes  sold  certain  portions  of  the  property  en  masse,  instead 
of  by  lots,  into  which  it  had  been  previously  sub-divided;  that 
he  sold  the  property  at  a  ruinous  sacrifice;  that  he  sold  unin- 
cumbered property,  when  there  was  no  necessity  that  it  should 
be  sold,  to  raise  money  to  pay  debts;  that  he  and  Dobbins 
induced  complainant  to  execute  a  quitclaim  deed,  without  dis- 
closing what  interest  she  then  had  in  the  property  that  would 
pass  by  the  deed,  by  false  representations,  etc.,  and  finally, 
that  he  has  rendered  false  accounts  of  his  administration  of 
the  estate. 

We  are  not  satisfied,  from  the  evidence,  that  complainant 
has  suffered  any  injury  from  the  sale  of  the  property  en  masse, 
since  it  does  not  appear  that  it  would  have  sold  for  any  more, 
in  the  aggregate,  had  it  been  offered  in  separate  lots.  The 
objection,  at  most,  is  such  as  can  only  be  availed  of  in  apt 
time  by  having  the  sale  set  aside,  and  is  considered  as  waived 
by  unreasonable  delay.  It  might,  indeed,  be  a  circumstance, 
in  connection  with  others,  proper  to  be  considered  as  tending 
to  show  a  fraudulent  design  to  waste  the  estate,  but  we  do 
not,  in  the  present  instance,  regard  it  as  of  controling  signifi- 
cance in  that  respect. 

The  most  valuable  of  the  property  was  known  as  "Oaken- 
wald  and  University  subdivisions."  It  had  been  mortgaged 
by  Douglas,  in  his  lifetime,  to  James  R.  Smith,  of  Connecti- 
cut. He  foreclosed  his  mortgage  subsequent  to  the  death  of 
Douglas,  and,  at  a  master's  sale  on  the  21st  day  of  November, 

1863,  purchased  the  property;  so  there  were  two  months,  lack- 
ing five  days  only,  after  the  executor's  sale,  within  which  the 
purchaser  could  redeem.  The  amount  actually  paid,  in  re- 
deeming from  the  sale  to  Smith,  on  the  21st  day  of  November, 

1864,  was  $92,664,  which,  we  assume,  it  was  necessary  should 
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be  paid  to  effect  a  redemption.  The  property  was,  also,  other- 
wise incumbered  by  a  tax  sale,  and  by  a  claim  asserted  in 
favor  of  one  Mrs.  Russell,  and  which  has  since  been  the  sub- 
ject of  litigation — so  far,  however,  resulting  against  the  validity 
of  the  claim. 

Dobbins' bid  on  the  "Oakenwald"  property  was  $13,000, 
and  on  the  "University"  property,  two  hundred  and  some 
odd  dollars,  and  by  his  agreement  with  Rhodes,  made  prior  to 
the  sale,  he  was  compelled  to,  and  did,  pay  an  additional  sum 
sufficient  to  make  the  amount  paid  by  him  for  the  property 
$25,000,  in  addition  to  the  amount  necessary  to  redeem  from 
Smith. 

So  far  as  we  have  discovered,  but  two  witnesses  express  the 
opinion  that  the  sum  paid  by  Dobbins  was  not  a  reasonable 
estimate  for  the  value  of  the  property,  at  the  time,  encum- 
bered as  it  was.  These  are  ~N.  P.  Iglehart  and  James  R. 
Smith. 

Iglehart  had  been,  previously,  at  his  own  request,  appointed 
agent  for  complainant,  in  regard  to  the  property.  What  was 
the  precise  extent  of  the  authority  conferred  upon  him  in  that 
behalf,  does  not  appear,  nor  is  it  important  here.  At  the 
instance  of  Rhodes,  he  prepared  maps  of  the  property,  and 
made  estimates  of  value,  to  induce  persons  to  purchase.  The 
estimates  made  by  him  aggregated  $300,000,  and,  in  his  evi- 
dence, he  says,  in  his  opinion,  they  were  reasonable.  They 
are.  however,  subject  to  the  very  important  qualification  that 
the  lots  were  to  be  "judiciously  sold,  within  five  years."  To 
test  the  wisdom  of  his  estimates,  and  they  were  based  on  that 
hypothesis,  it  was  essential  that  money  should  be  raised  to 
relieve  the  property  of  the  liens  upon  it;  and  he  says,  "I  did 
not  think  it  worth  much  if  liens  could  not  be  raised — thought 
it  likely  it  would  be  swept  off  by  the  liens."  And  in  a  letter 
written  by  him  to  Rhodes,  under  date  of  October  24,  1863,  he 
uses  this  language:  "Now,  my  idea  is,  for  you  to  get  an 
order  of  sale  at  once,  and  sell  all  the  right  there  is  in  all  the 
pieces  of  property.  They  would  not  bring  much,  but  in 
Woods'  case  and  James  B.  Smith,  etc.,  /  would  give  a  few 
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dollars  for  them  to  hold  just  for  the  lenefit  of  widow  and 
children." 

The  order  was  obtained  as  suggested,  the  property  sold,  and 
Mr.  Iglehart  was  at  the  sale,  and  purchased  some  property, 
but  he  did  not,  whatever  the  actuating  motive  may  have  been, 
deem  it  advisable  to  exceed  Dobbins'  bid  for  this  property. 
The  objection  to  his  estimates  is  thus  manifest — they  rest  upon 
an  impracticable  basis.  If  the  estate  had  been  possessed  of  the 
money  necessary  to  relieve  the  property  from  the  liens,  which 
could  have  been  devoted  to  that  purpose,  there  would  have  been 
no  necessity  nor  excuse  for  the  sale  by  the  executor.  The  fact 
that  there  was  no  money  with  which  to  redeem  from  the 
incumbrances,  rendered  the  sale  at  once  necessary — and  it  had 
to  be  sold  with  reference  to  existing  incumbrances,  and  the 
condition  of  the  market  as  it  then  was,  and  not  disincum- 
bered,  and  when,  in  the  next  five  years,  there  should  be  the 
best  market  for  such  property. 

Smith  thinks  the  amount  Dobbins  bid  was  greatly  less  than  the 
value  of  the  property;  but  there  are  some  circumstances  which 
materially  weaken  the  effect  of  his  judgment.  He  was  not  a 
resident  of  Chicago,  and  was  only  advised  of  the  value  of 
property  by  inquiries  that  he  made  of  others.  The  evidence 
shows  the  sale  was  extensively  advertised,  and  strong  personal 
appeals  had  been  made  to  capitalists  dealing  in  such  property, 
and  those  who  had  been  personal  friends  of  Douglas,  to  be 
present  and  bid  at  the  sale.  If  his  judgment  is  accurate,  it 
would  seem  that  there  ought  to  have  been  found  some  one  who 
would  have  exceeded  Dobbins'  bid.  He  professed  to  have 
been  a  friend  of  Douglas  in  his  lifetime,  and  to  have  been 
anxious  to  benefit  his  wife  and  children,  and  he  thinks  this 
may  have  had  influence  with  him  (he  thinking  Dobbins'  bid- 
ding was  for  their  benefit),  in  preventing  his  bidding  what  he 
otherwise  would.  This  is  hardly  consistent  with  the  fact  tes- 
tified to  by  Rhodes,  and  not  contradicted,  that  Rhodes  offered 
him  $5000,  to  extend  the  time  for  the  payment  of  the  money 
secured  by  his  mortgage  for  two  years,  which  he  declined,  but 
proceeded   to  foreclose  at  a  period  when,  as  shown  by  the 
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evidence,  it  was  exceedingly  difficult,  if  not  impossible,  to 
effect  advantageous  sales  of  such  property;  or  with  the  fact, 
testified  to  by  himself,  that  he  did,  for  some  time,  bid  on  the 
property  beyond  the  amount  of  his  claim;  nor  with  the  fact, 
testified  to  by  Meeker,  that  he  (Smith)  wanted  Rhodes  to  stop 
the  sale  and  agree  upon  a  price, — offering  $5000  beyond  the 
amount  due  him  on  his  mortgage. 

David  A.  Gage,  a  witness  for  complainant,  resident  in  and 
familiar  with  the  prices  of  real  estate  at  that  time  in  Chicago, 
says  he  had  been  applied  to  to  take  an  interest  in  Dobbins'  pur- 
chase, and  he  uses  this  language  in  regard  to  it  as  a  speculation : 
"  It  was  a  thing  in  the  future ;  if  a  man  had  money  to  invest, 
and  faith  in  Chicago,  I  thought  it  might  be  a  big  thing,  but  I 
did  not  think  there  was  a  great  amount  of  money  in  it  imme- 
diately. Real  estate  was  dull  at  the  time;  it  was  hard  to  get 
money — to  make  a  sale  prior  to  that  time."  And,  again,  he 
says:  "The  same  amount  of  money  invested  in  Chicago,  any- 
where, at  these  prices,  wTould  have  realized  as  much  as  in  this. 
I  don't  believe  you  could  find  many  parties  to  give  more  for  it 
at  that  time." 

Farwell,  likewise  a  witness  for  complainant,  says  he  was  also 
applied  to,  to  take  an  interest  in  Dobbins'  purchase,  and  he 
declined,  because  he  regarded  it,  as  he  phrases  it,  "  a  long 
winded  speculation." 

John  Forsythe,  a  capitalist  and  speculator,  was  at  the  sale, 
and  bought  some  of  the  property  that  was  sold.  Pie  says  he 
knew  something  of  nearly  all  of  the  lands,  at  the  time  of  the 
sale.  He  was  prepared  to  bid  on  the  property,  and  bought  as 
much  as  he  thought  he  could  make  any  money  out  of.  He 
didn't  want  to  buy  anything  in  the  "  Oakenwald  "  or  "  Univer- 
sity "  subdivisions,  because  of  their  large  incumbrances. 

Dobbins,  it  appears,  also  purchased,  at  the  sale,  several  tracts 
of  land  at  or  near  Calumet,  which  were  unincumbered  by  mort- 
gage; for  one  of  which,  the  wTest  half  of  north-west  quarter, 
section  31,  township  38,  range  15,  he  paid  only  $115. 

Mr.  Anthony  testifies  that,  in  his  opinion,  the  land  was  worth 
from  $35  to  $40  per  acre.  This,  however,  is  mere  opinion, 
37— 81st  III. 
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fixed  upon  no  possible  data,  and,  doubtless,  based  upon  impres- 
sions subsequently  received,  quite  as  much  as  upon  his  recol- 
lection of  things  as  they  were  at  the  time  of  the  sale.  He 
admits  the  whole  country  there  was  then  for  sale — speaks  of 
no  sales  occurring  at  or  near  that  time,  and  says  lands  there 
were  offered  very  low. 

The  land  is  described  by  Meeker  and  Chandler  as  swampy, 
marshy  land — generally,  before  recent  improvements  by  which 
it  has  been  drained,  covered  with  water;  and  Forsyth e  thinks 
all  the  Calumet  lands  sold  for  their  current  value  at  the  time. 
There  were,  according  to  Meeker's  recollection,  from  forty  to 
fifty  persons  at  the  sale.  Some  of  the  outside  lands  were  bought 
by  persons  living  in  the  vicinity,  and  others  were  bought  by 
Forsythe  and  Meeker.  It  is  manifest,  no  one  at  the  sale  re- 
garded the  price  paid  by  Dobbins  as  affording  a  prospect  for  a 
large  speculation. 

The  evidence  is  entirely  satisfactory  that  the  sale  was  suffi- 
ciently advertised,  and  that  Rhodes  used  unusual  efforts  to 
induce  persons  to  attend  and  bid;  and  we  are  unable  to  dis- 
cover any  evidence  tending  to  show  that  he,  in  any  instance, 
did  anything  to  prevent  competition,  or  to  induce  property  to 
be  struck  off  for  less  than  it  would  have  otherwise  brought. 

The  objection  that  more  lands  were  sold  than  was  necessary 
for  the  payment  of  debts,  has  no  foundation.  Debts  are  shown 
to  have  existed,  payment  of  which  had  been  solicited  from  the 
executor,  to  many  thousand  dollars  in  amount  beyond  the 
entire  sum  realized  at  the  sale.  That  they  had  not  been  for- 
mally probated  in  the  county  court,  was  not  important.  It 
was  sufficient  the  executor  had  been  notified  of  the  existence 
of  the  claims,  and  demanded  to  pay  them;  and,  whether  they 
were  secured  or  not,  being  bona  fide  indebtedness  due  from 
the  estate,  the  obligation  rested  upon  him  to  raise  funds,  so 
far  as  this  could  be  done  from  the  estate,  to  meet  them. 

That  the  estate  was  regarded  as  hopelessly  insolvent,  until 
long  after  the  sale,  and  none  of  the  complainant's  friends  were 
able  to  assist  her  in  saving  any  of  the  property  for  herself,  is 
admitted  by  her,  in  her  evidence. 
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Gage  says,  the  last  time  Douglas  was  out,  after  his  return 
home,  immediately  preceding  his  death,  he  told  him  he  was 
poor,  and  spoke  of  his  design,  in  the  future,  to  labor  to  get 
some  property  for  his  family.  On  his  dying  bed,  and  in  the 
presence  of  the  complainant,  Douglas,  as  Rhodes  says,  in- 
formed him  he  was  bankrupt.  His  residence  at  Washington, 
to  which  complainant,  after  his  death,  returned  and  made  her 
permanent  home,  was  mortgaged,  and  the  mortgagee  was  press- 
ing for  payment.  There  were  no  funds  even  for  the  payment 
of  the  current  expenses  of  the  complainant,  much  less  to  re- 
deem from  this  mortgage.  Complainant  was,  and  naturally  so, 
very  anxious  that  this  incumbrance  on  her  homestead  should 
be  relieved,  and  she  communicated  knowledge  of  this  anxiety 
to  Rhodes.  The  amount  finally  paid  in  redeeming  from  that 
incumbrance  was  $10,500.  To  raise  this  sum,  Rhodes  made 
application  to  friends  of  the  complainant,  and  those  who  had 
been  friends  of  Douglas,  for  a  loan,  but  in  this  he  was  unsuc- 
cessful. As  a  last  resort,  he  endeavored  to  interest  parties  to 
purchase  the  equity  of  redemption,  under  the  Smith  mortgage, 
in  the  "  Oakenwald  and  University  subdivisions"  property, 
and  pay  $25,000.  There  is  evidence  that  he  applied  to  a  num- 
ber of  persons  whose  capital  was  sufficient  to  enable  them  to 
make  the  purchase,  who  declined.  It  does  not  appear  that  in  any 
other  way,  than  by  the  arrangement  effected  with  Dobbins, 
was  it  feasible  to  raise  the  $25,000,  or  even  the  amount  neces- 
sary to  redeem  the  homestead  in  Washington;  and,  whatever 
ulterior  damages  Rhodes  may  have  expected  to  reap  from 
the  purchase,  we  concur  with  the  court  below  in  believing 
that  he  was  acting  in  good  faith,  to  enable  the  estate  to 
realize  all  the  advantages  that  could  be  attained  by  a  sale  at 
that  time.  It  was  a  most  unfortunate  time  to  make  a  sale,  as 
subsequent  events  had  proved;  but  it  could  not  be  postponed 
beyond  the  21st  of  November  of  that  year,  between  which  and 
the  date  of  the  sale  there  was  no  reason  to  anticipate  there 
would  be,  nor  does  there  appear  to  have  been,  in  fact,  any  mate- 
rial appreciation  in  the  value  of  the  property.  It  involves  no 
necessary  inconsistency  to  say  that  Rhodes  may  have  labored 
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in  good  faith,  to  make  the  property  realize  the  largest  possible 
amount  at  the  sale,  and  still  felt  there  was  a  profitable  specu- 
lation in  it,  at  that  price,  in  the  future;  and,  although  repug- 
nant to  a  well  established  principle  of  equity  jurisprudence,  it 
is  not  sufficient  evidence  of  moral  fraud,  or  fraud  in  fact,  that 
he  should  have  been  willing,  after  enabling  the  estate,  in  good 
faith,  to  realize  all  that  was  practicable  by  the  sale,  to  share  in 
the  profits  anticipated  to  result  from  holding  the  property  for 
future  speculation. 

A  trustee  who  becomes  a  purchaser  at  his  own  sale  is  guilty 
of  a  constructive  fraud,  and  can  obtain  only  a  voidable  title; 
and  yet,  if  he  acts  in  good  faith,  and  pays  more  for  the  prop- 
erty than  anybody  else  is  willing  to  pay,  the  cestui  que  trust 
is  not  injured,  in  fact,  and  he  is  guilty  of  no  actual  fraud. 

The  complainant  testifies  she  executed  the  quitclaim  deed  to 
Dobbins,  at  Washington;  that  Rhodes  and  Dobbins  were  pres- 
ent; that  "Mr.  Dobbins  called  and  said,  'here  is  $25,000  that 
we  present  to  you — that  is  the  sum  we  want  to  present  to 
you.'"  She  further  says:  "I  got  $25,000;  Mr.  Dobbins  and 
Mr.  Rhodes  were  anxious  to  make  me  a  present.  They  did 
not  pay  me  for  anything.  If  any  thing  should  be  made,  they 
gave  me  that;  Mr.  Rhodes  gave  it  to  me,  for  his  friend  Dob- 
bins, about  the  time  the  deed  was  signed.  I  think,  perhaps, 
it  was  the  same  day.  Rhodes  said  tome,  'I  have  promised 
to  secure  my  friend  Dobbins  against  future  claims;  there  is 
nothing  in  it;  it  is  nothing  more  than  to  secure  Dobbins  from 
trouble.'  Jackson  read  the  deed  to  me.  They  were  all  there 
at  the  same  time.  The  deed  was  made  while  all  three  were 
there." 

This,  uncontradicted,  would  strongly  tend  to  show  a  fraud- 
ulent design  by  Rhodes  and  Dobbins,  but  it  is  contradicted. 
Rhodes  says  she  promised,  before  the  sale,  to  make  a  deed  to 
the  purchaser,  whoever  he  might  be;  but  he  denies  that  he  was 
present  when  the  deed  was  made,  or  that  lie  had  any  partici- 
pation in  the  making  of  it.  Dobbins  denies  that  he  was  pres- 
ent when  it  was  made,  that  he  had  requested  it,  or  knew  any  thing 
about  it  before  it  was  handed  to  him.     Both  he  and  Rhodes 
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deny  that  the  $25,000  was  paid  to  her  by  Dobbins,  but  say,  on 
the  contrary,  it  was  paid  by  Dobbins  to  Rhodes,  and  Rhodes 
says  he  used  $10,500  of  it  in  redeeming  her  homestead,  in 
Washington,  from  the  lien  on  it,  and  paid  the  residue  to  her, 
or  for  her  use,  in  a  manner  for  which  he  sufficiently  accounts. 

The  deed  itself  shows  it  was  not  acknowledged  in  Washing- 
ton, but  in  Chicago. 

Robert  R.  Rhodes,  a  son  of  Daniel  P.  Rhodes,  testifies  he 
was  present  when  complainant  signed  and  acknowledged  the 
deed,  and  he  attested  it  as  a  witness,  and  that  it  occurred  at 
the  Tremont  House,  in  Chicago.  He  further  says,  Dobbins 
and  his  father  were  not  present  when  the  deed  was  signed. 

If,  at  the  time  the  deed  was  executed,  complainant  was  igno- 
rant of  the  fact  that  Rhodes  was  interested  in  Dobbins'  pur- 
chase, as  we  think  the  evidence  shows  she  was,  it  could  not 
have  the  effect  to  ratify  the  sale  or  estop  her  from  exercising 
her  election  to  have  it  avoided  when  she  subsequently  learned 
of  Rhodes'  interest;  but  the  evidence  is  clearlv  insufficient  to 
sustain  the  charge  of  actual  fraud  in  obtaining  the  execution 
of  the  deed. 

There  is  evidence  that  the  executor,  in  the  account  rendered 
by  him  to  the  county  court,  took  credit  for  one  or  more  items 
which  he  had  not  in  fact  paid.  But  this,  we  think,  is  fairly 
accounted  for  by  the  evidence  that  the  account  was  made  out 
by  his  attorney,  in  his  absence,  and  without  his  knowledge. 
However  incorrect  that  account  may  be,  the  evidence  shows 
the  complainant  has  been  paid,  by  the  executor,  considerably 
more  than  she  had  any  legal  right  to  claim  from  him,  and  she, 
therefore,  does  not  occupy  a  position  to  enable  her  to  complain 
of  his  accounts. 

From  the  preceding  remarks,  it  results  that,  in  our  opinion, 
there  is  an  insufficiency  of  proof  to  sustain  the  charge  of  actual 
fraud  against  Rhodes,  on  any  of  the  grounds  urged;  and  what 
shall  be  hereafter  said,  will,  therefore,  be  upon  the  assumption 
that  the  case  is  relieved  of  that  element. 

We  incline  to  the  belief  that  the  evidence  warrants  the  con- 
clusion that  Rhodes  was  interested,  secretly,  in  Dobbins'  pur- 
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chase,  at  the  time  it  was  made,  and  that  it  was,  therefore, 
competent  for  the  devisees  under  the  will  of  Douglas  to  have 
the  sale  set  aside,  or  to  hold  the  purchasers  as  trustees  for. 
their  use,,  provided  the  right  has  not  been  lost  by  laches. 

Assuming,  then,  that  Dobbins'  purchase  was  constructively 
fraudulent,  and  the  title  thereby  obtained  voidable,  has  com- 
plainant been  guilty  of  such  laches  as  should  preclude  her 
from  recovering? 

She  can  not  be  charged  with  laches  in  the  assertion  of  her 
rights,  unless  it  appears  she  had  knowledge  of  what  they  were, 
or,  at  least,  of  circumstances  sufficient  to  put  her  on  inquiry, 
which  would  have  led  to  such  knowledge. 

It  is  not  pretended  that  she  was  informed,  when  the  sale  was 
made,  that  Rhodes  was  interested  with  Dobbins  in  his  pur- 
chase. She  had  notice  then  that  Rhodes  had  guaranteed  that 
Dobbins  should  lose  nothing  by  his  purchase,  but  nothing 
more. 

But,  on  the  1st  of  October,  1865,  Rhodes  wrote  from  Cleve- 
land, Ohio,  to  complainant,  in  regard  to  some  solicitation  for 
money  she  would  seem  to  have  previously  made  to  him,  in 
explanation  of  why  he  could  not  let  her  have  the  desired 
money,  as  follows:  " I  would  let  you  have  the  funds  to  pay 
him,  if  I  had  it,  but  just  at  this  time  I  am  poor  for  money, 
for  this  reason:  My  friend  Dobbins  paid  all  the  money  for  the 
property  purchased  from  the  estate.  He  did  not  expect  to 
want  it  again  until  some  of  the  property  would  sell,  but,  on 
account  of  some  troubles  in  the  title  to  the  property,  has  not 
sold,  and  I  paid  him  up  my  part,  amounting  to  forty-seven 
thousand,  and  that  makes  me  a  pauper  just  at  this  time,  as  you 
see." 

Again,  in  a  letter  written  by  Rhodes  to  the  complainant, 
dated  "  Paris,  October  8,  1867,"  in  explaining  matters  con- 
nected with  the  administration  of  the  estate,  and  after  com- 
plaining of  the  amount  of  the  bill  of  the  attorneys,  he  says: 
"But  as  my  personal  bond  was  given  to  Messrs.  Dobbins  & 
Gregg,  as  to  the  title  to  the  Cottage  Grove  property,  and  they 
have  made  money  out  of  it,  this  charge  is  made.     Not  a  man 
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in  Chicago  could  have  done  what  Dobbins  done  at  the  time,  for 
want  of  money.  Dobbins  would  do  nothing  without  my  personal 
guarantee  as  to  title,  and  agreeing  to  share  in  the  losses  or 
profits  in  the  results  with  him." 

Complainant  was  married  to  General  Williams  January  23, 
1866,  and  he  says  that  Rhodes,  in  conversations  between  them 
in  regard  to  his  administration  of  the  estate,  had  between  the 
15th  and  23d  days  of  January,  1866,  told  him  that,  "after 
repeated  efforts  to  induce  persons  to  take  hold  of  that  thing," 
(meaning  the  Cottage  Grove  and  University  additions  prop- 
erty,) "he  met  Dobbins  at  Chicago,  and  he  mentioned  the  sub- 
ject to  him;  that  Dobbins,  having  money  available,  after  much 
solicitation,  determined  to  gratify  Rhodes  by  going  into  the 
purchase,  but  that  Dobbins  was  unwilling  to  take  it  in  hand 
unless  Rhodes  was  willing  to  participate  personally  in  the 
transaction,  and  that,  in  order  to  induce  Dobbins  to  go  into  the 
matter,  he,  Rhodes,  consented  to  take  one-third  of  the  risk,  1 
mean  one- third  of  whatever  came  from  it,  he  to  put  in  one- 
third  of  the  purchase  money,  and  take  one-third  of  what  came 
of  it,  whether  loss  or  gain." 

The  letter  of  October  1, 1865,  seems  to  be  a  distinct  and  full 
statement,  which  any  person  of  ordinary  intelligence  could 
hardly  fail  to  understand,  that  Rhodes  was  interested  in  Dob- 
bins' purchase  to  the  extent  of  the  $47,000  which  he  paid  on 
account  of  the  purchase.  Surely  no  one  could  be  so  obtuse  as 
to  suppose,  when  he  said  he  had  paid  $47,000  for  his  part 
in  the  purchase,  that  he  had  no  interest  in  it.  The  language 
effectually  excludes  the  hypothesis  that  the  $47,000  were 
advanced  as  a  loan  or  paid  as  a  gratuity,  for  it  is  expressly 
"  for  my  part."  The  mode  of  the  statement,  it  is  true,  is  inci- 
dental, rather  than  direct;  still,  it  is  clear  and  full,  in  explana- 
tion of  a  preceding  subject;  and  it  is  impossible,  in  our 
opinion,  that  a  person  reading  it  would  not  as  readily  have 
comprehended  it  as  if  it  had  been  the  sole  subject  of  the  let- 
ter. It  would  seem,  moreover,  to  imply  previous  knowledge 
of  his  interest  by  the  complainant. 
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The  information  communicated  some  three  months  after- 
wards to  Gen.  Williams,  was  direct.  From  the  circumstances 
under  which  it  was  given,  it  is  evident  that  there  was  no  design 
to  conceal  his  interest,  or  how  it  was  acquired,  from  the  com- 
plainant. 

The  letter  written  from  Paris  on  the  8th  of  October,  1867, 
is  again  a  full  and  complete  statement  of  his  interest  and  how 
it  was  acquired,  and  from  other  portions  of  that  letter  it  is 
evident  information  had  been  communicated  to  complainant 
from  other  parties,  notifying  her  of  his  interest,  and  question- 
ing his  fidelity  to  his  trust.  He  says,  "The  estate  saved  a  good 
deal  by  Dobbins  taking  hold  of  the  matter,  and  all  these  *  *  * 
and  other  ducks,  could  have  done,  was  simply  to  rob,  as  all 
knew,  at  the  time  of  the  death  of  the  judge,  his  estate  was 
hopelessly  bankrupt,  and  no  one  knew  it  better  than  the  judge 
himself.  ISTow,  I  want  all  these  matters  settled.  If  I  have 
not  done  my  duty  in  the  matter,  I  want  to  be  made  to  do  it, 
and  at  an  early  day,  too." 

There  is  abundance  of  evidence  that  complainant,  after  being 
possessed  of  the  information  thus  communicated  in  regard  to 
Rhodes'  interest  in  the  Dobbins  purchase,  expressed  herself 
as  entirely  satisfied  with  his  conduct  in  the  administration  of 
the  estate.  Among  other  things,  she  writes  him  on  the  23d 
of  April,  1866,  addressing  him  as — 

"Dear  Cousin  Dan:  You  must  have  thought  me  very 
strange  not  to  send  you  the  receipt  long  before  this,  but  I  sent 
off  your  letter  and  forgot  the  receipt  until  this  morning.  Please 
forgive  my  forge tfuln ess.  I  have  to  thank  you  so  much,  dear 
cousin  Dan,  for  all  your  care  and  trouble  for  us,  and  I  hope,  so 
much,  you  will  continue  to  take  interest  in  our  affairs.  Robert 
says  that  you  have  paid  a  little  over  $500  over  the  $25,000  you 
had  for  us,  for  which  I  thank  you  very  much,  cousin  Dan,  and 
I  hope  you  will  not  lose  anything  by  your  goodness  to  us. 

"Dear  cousin  Dan,  please  write  me  whether  if  there  will  be 
anything  more  coming  to  us  from  the  Wood  mortgage,  or  any- 
thing  else   now   unproductive.     Will  you  not  take  the   suit 
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against  Iglehart  in  Land  for  me,  as  lie  has  not  answered  my 
letter  vet,  and  I  fear  he  does  not  mean  to  do  so." 

There  is  no  doubt  but  that  the  $25,000  here  alluded  to  is 
the  $25,000  paid  by  Dobbins  on  his  purchase,  since  there  is  no 
pretense  that  Rhodes  ever  received  that  amount  of  money  for 
the  estate  from  any  other  source.  Out  of  this,  her  homestead 
at  Washington,  which  she  subsequently  sold  for  $30,000,  had 
been  relieved  of  the  lien  of  $10,500  pressing  upon  it;  and  if 
we  shall  accept  as  a  fact,  what  the  evidence  pretty  fully  proves, 
that  the  estate,  when  Douglas  died,  was  bankrupt,  and  but  for 
exertions  outside  of  the  duties  of  an  executor,  and,  perhaps,  to 
some  extent,  unwarranted  by  the  letter  of  the  law,  it  would 
have  been  all  consumed  by  his, creditors,  it  is  but  reasonable 
she  should  have  felt  the  gratitude  she  expressed;  nor  is  it  mar- 
velous that  she  should  have  been  satisfied  with  his  having1  an 
interest  in  whatever  of  speculation  there  was  in  Dobbins'  pur- 
chase, of  which  she  had  been  informed  by  the  letter,  written  on 
the  1st  of  the  preceding  October.  It  had  benefited  instead  of 
injured  her,  and  why  not  he,  as  well  as  a  stranger,  reap  profit 
from  it? 

In  answer  to  the  letter  written  from  Paris  on  the  8th  of  Oc- 
tober, 1867,  the  complainant's  husband,  professing  to  speak 
for  her,  as  well  as  himself,  says: 

"  *  *  "*  ■  *  I  think  that  Jackson  agrees  with  me,  but,  of 
course,  cousin  Dan,  you  know  best.  You  have  had  a  weary 
and  vexatious  time  with  these  matters,  but  I  know  well  that 
no  man  has  ever  been  truer  to  his  trust;  and,  surely,  cousin 
Dan,  no  father  could  have  been  kinder  to  his  own  children 
than  you  have  been  to  Addie  [complainant]  and  the  boys. 
They  feel  it,  and  appreciate  it  as  I  do.  We  all  wish  to  put 
upon  record  our  appreciation  of  the  good  judgment,  upright- 
ness, care  and  affection  with  which  you  discharged  the  trouble- 
some and  disagreeable  duties  Mr.  Douglas  imposed  upon  you." 

This  was  written  on  the  4th  of  November,  1867,  only  about 
two  months  less  than  two  years  after  he  says  Rhodes  informed 
him  that  "in  order  to  induce  Dobbins  to  go  into  the  matter, 
he  (Rhodes)  consented  *  *  to  put  in  one-third  of  the  purchase 
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money,  and  take  one-third  of  what  came  of  it,  whether  loss  or 
gain." 

We  have  discovered  no  evidence  of  a  fact  materially  affect- 
ing Rhodes'  connection  with  the  purchase,  which  was  not  then 
fully  known  to  the  complainant  and  her  husband.  But  it  is 
argued,  although  the  facts  were  known,  the  application  of  the 
law  to  those  facts  was  not  known,  and  complainant  can  not  be 
held  guilty  of  laches  unless  it  appears  she  was  first  informed  of 
the  law,  as  well  as  the  facts,  affecting  her  rights ;  and  authorities 
are  referred  to  in  support  of  the  position. 

It  has  been  held  by  this  court,  in  general  terms,  that  a  court 
of  equity  will  not  relieve  on  account  of  ignorance  of  .the  law, 
where  the  facts  are  known.  Goltra  et  al.  v.  Sanasack  et  al. 
53  111.  456;  Wood  v.  Price,  46  111.  439.  To  this  there  may 
be  exceptions,  which  we  should  recognize  in  cases  of  imposi- 
tion, undue  influence,  misplaced  confidence,  surprise,  etc. 

Judge  Story,  in  his  work  on  Equity  Jurisprudence,  vol.  1, 
§  137,  after  reviewing  the  authorities  bearing  on  the  question, 
says:  "We  have  thus  gone  over  the  principal  cases,  which  are 
supposed  to  contain  contradictions  of  or  exceptions  to  the  gen- 
eral rule,  that  ignorance  of  the  law,  with  full  knowledge  of  the 
facts,  furnishes  no  ground  to  rescind  agreements  or  to  set  aside 
solemn  acts  of  the  parties.  Without  undertaking  to  assert 
that  there  are  none  of  these  cases  which  are  inconsistent  with 
the  rule,  it  may  be  affirmed  that  the  real  exceptions  to  it  are 
very  few,  and  generally  stand  upon  some  very  urgent  pressure 
of  circumstances.  The  rule  prevails  in  England  in  all  cases  of 
compromise  of  doubtful,  and,  perhaps,  in  all  cases  of  doubted 
rights,  and  especially  in  all  cases  of  family  arrangements.  It 
is  relaxed  in  cases  where  there  is  a  total  ignorance  of  title, 
founded  in  the  mistake  of  a  plain  and  settled  principle  of  law, 
and  in  cases  of  imposition,  misrepresentation  and  undue  influ- 
ence, misplaced  confidence  and  surprise.  In  America,  the 
general  rule  has  been  recognized,  as  founded  in  sound  wisdom 
and  policy,  and  fit  to  be  upheld  with  a  steady  confidence. 
And,  hitherto,  the  exceptions  to  it  (if  any)  will  be  found  not 
to  rest  upon  the  mere  foundation  of  a  naked  mistake  of  law, 
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however  plain  and  settled  the  principle  may  be,  nor  upon  mere 
ignorance  of  title,  founded  upon  such  mistake." 

And  these  views  are,  substantially,  adopted  in  the  opinion 
of  Washing-ton,  J.,  in  Hunt  v.  Bousmaniere 's  administrates, 
1  Peters,  1,  and  by  Chancellor  Kent,  in  Storrs  and  Brooks 
v.  Barker,  6  Johns.  Ch.  166. 

The  complainant's  testimony  is  full  to  the  point  of  her  igno- 
rance, under  the  law,  of  her  rights,  and  of  her  helplessness  and 
dependency  on  Rhodes,  and  of  her  entire  faith  in  the  correctness 
of  all  he  did  and  said  in  regard  to  matters  connected  with  the 
estate.  That  she  had  a  right  to  expect  good  faith  in  all  he 
did,  and  that  he  would  exert  himself  to  realize  as  much  as  was 
reasonably  practicable  from  the  estate,  is  conceded.  He  was 
the  cousin  of  Douglas,  and  they  were  intimate  friends,  and,  in 
her  presence,  he  had  promised  Douglas  to  take  care  of  her  and 
his  children. 

But  we  are  not  satisfied,  from  the  evidence,  that  the  com- 
plainant was  so  entirely  ignorant  and  helpless  as  to  be  incapa- 
ble of  any  legal  act  in  regard  to  her  rights,  or  to  absolve  her 
from  that  degree  of  care  and  attention  to  them  which  the  law 
exacts  from  all  persons  capable  of  acting  for  themselves.  She 
was  neither  a  minor  nor  laboring  under  any  mental  infirmity 
which  disqualified  her  to  act  for  herself.  She  was  of  mature 
years,  and  her  high  social  position  warrants  the  supposition 
that  she  possessed  more  than  ordinary  talents  and  culture. 
We  must,  therefore,  infer,  when  she  received  the  letter  of 
Rhodes  explaining  that  he  had  an  interest  in  Dobbins'  pur- 
chase, she  comprehended  what  was  meant.  He  was  living  at 
Cleveland,  Ohio,  and  she  at  Washington  City,  and  his  presence, 
therefore,  could  not  have  been  an  impediment  to  full,  free  and 
mature  reflection  as  to  the  effect  the  information  had  upon 
her  rights,  or  have  operated  to  induce  her  to  aequiesce  in 
rather  than  repudiate  the  sale.  She  was  certainly  not  misled 
as  to  her  legal  rights,  after  this  knowledge  was  received,  by 
any  representations  made  by  Rhodes  in  that  respect,  for  it  is 
not  pretended  he  ever  gave  her  any  opinion  on  the  subject. 
It  does  not  appear  that  she  was  without  other  friends  with 
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whom  she  could  and  did  counsel  in  regard  to  her  business 
affairs;  that  she  was  unable  to  obtain  legal  counsel;  or  that 
she  was  coerced  by  any  other  circumstances  creating  a  moral 
duress,  which  paralyzed,  in  the  slightest  degree,  the  freedom 
of  her  will,  or  blinded  her  eyes  to  a  knowledge  of  her  rights, 
in  regard  to  this  matter.  On  the  contrary,  the  remoteness  of 
her  residence  from  that  of  Rhodes,  would  seem  to  have  ren- 
dered it  absolutely  necessary  that  she  should,  in  her  business 
affairs,  have  relied  much,  either  on  her  own  judgment,  or 
on  the  counsel  of  some  friend,  other  than  Rhodes,  who  was 
conveniently  accessible.  Besides  this,  there  is  an  entire  ab- 
sence of  evidence  that,  in  any  matter  in  which  she  relied  on 
the  counsel  or  advice  of  Rhodes,  he  wilfully  deceived  or  misled 
her. 

"We  do  not  think  the  evidence  sufficient  to  relieve  the  com- 
plainant from  the  presumption  of  law  that  she  had  knowl- 
edge of  her  legal  rights,  as  affected  by  the  facts  of  which  she 
was  informed. 

The  bill  was  filed  August  20,  1870,  and  it  is  argued  that 
this  does  not  show  such  a  delay  as  a  court  of  equity  will  re- 
gard as  unreasonable  in  bringing  the  suit.  It  lacks  about  a 
month  and  one-third  of  being  five  years  from  the  time  the 
information  was  first  communicated  to  her  by  Rhodes,  that  he 
was  a  party  in  interest  in  the  purchase  made  by  Dobbins,  and 
is,  therefore,  less  than  the  period  of  limitation  fixed  by  the 
statute  to  an  action  at  law  upon  an  open  account. 

But  the  period  of  limitation  in  such  actions,  or,  indeed,  in 
any  other  class  of  actions,  is  not,  necessarily,  to  control.  Nu- 
merous cases  have  been  decided  by  this  court,  where  delay  for 
a  much  less  period  than  that  fixed  by  the  Statute  of  Limita- 
tions has  been  held  to  preclude  the  right  of  the  party  to  bring 
the  suit.  In  such  cases,  it  is  said,  courts  of  equity  act  upon 
their  own  inherent  doctrine  of  discouraging,  for  the  peace  of 
society,  the  prosecution  of  the  suit;  and  no  general  rule  can  be 
laid  down  for  the  guide  of  the  court  in  every  case.  "A  delay 
which  might  have  been  of  no  consequence  in  an  ordinary  case, 
may  be  amply  sufficient  to  bar  the  title  of  relief,  where  the  prop- 
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erty  is  of  a  speculative  character,  or  is  subject  to  contingencies, 
or  where  the  rights  or  liabilities  of  others  have,  in  the  mean- 
time, been  varied.  If  the  property  is  of  a  speculative  or  pre- 
carious nature,  it  is  the  duty  of  the  party  complaining  of  the 
fraud  to  put  forward  his  complaint  at  the  earliest  possible 
time.  He  can  not  be  allowed  to  remain  passive,  prepared  to 
affirm  the  transaction  if  the  concern  should  prosper,  or  to 
repudiate  it  if  that  should  prove  to  his  advantage."  Kerr  on 
Fraud  and  Mistake  (Bump's  Ed.),  p.  306-7. 

The  evidence  shows,  very  conclusively,  that  the  property 
bought  by  Dobbins  was  of  a  highly  speculative  character, 
liable  to  appreciate  greatly  in  value,  or  to  be  depreciated,  by 
the  contingencies  to  which  such  property  is  subject.  Com- 
plainant could  not  retain  the  benefits  she  derived  from  the 
sale,  and,  at  the  same  time,  repudiate  it.  In  1865,  it  does 
not  appear  that  the  property  had  a  positive  and  fixed  value 
far,  if  any,  above  the  price  for  which  it  had  been  sold;  and  its 
value  in  the  future,  of  necessity,  rested  upon  conjecture.  Sup- 
pose that  complainant  had  repudiated  the  sale,  and  the  prop- 
erty had  depreciated  below  the  purchase  price,  this  would, 
necessarily,  have  entailed  loss.  It  surely  is  not  equitable  that 
she,  having  the  right  to  elect  to  either  ratify  or  avoid  the  sale, 
shall  be  allowed  to  use  the  money  obtained  by  it  in  other  spec- 
ulations, avail  of  the  profits  thereof,  and,  at  the  same  time, 
hold  the  purchasers  at  the  sale  trustees  for  her,  and  also  avail  of 
all  the  profits  made  by  them.  Yet  this  would  seem  to  be,  prac- 
tically, the  position,  here,  of  the  complainant.  There  is  every 
reason  to  believe,  from  the  evidence,  that  but  for  money  the 
complainant  derived  in  consequence  of  the  arrangement,  now 
objected  to,  between  Ehodes  and  Dobbins,  she  would  have 
been  unable  to  have  relieved  her  Washington  property  from 
the  lien  then  hanging  over  it,  and  for  which  property  she 
has  since  received,  by  sale,  $30,000;  and,  by  her  delay  in 
disaffirming  the  sale,  the  purchasers  have  lost  opportunities  of 
making  other  investments  that  could  have  been  made,  equally 
advantageous  to  themselves,  as  the  investment  in  this  property 
is  proven  to  have  been — the  evidence  being  clear  that  at  the 
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time,  and  for  some  time  after  Dobbins  purchased,  there  were 
abundant  opportunities  for  investments  in  other  real  estate,  in 
and  about  Chicago,  as  inviting,  and  which  have  since  proved  as 
profitable  as  this  purchase  of  the  Douglas  property. 

Under  all  the  circumstances,  we  think  complainant's  delay 
to  make  her  election  unreasonable.  Her  laches  is  such  as 
renders  it  inequitable  that  she  should  now  have  the  decree  she 
prays. 

The  objection  that  the  specific  defense  of  laches  is  not  inter- 
posed by  the  answer,  is  obviated  by  the  attempt  made  by  the 
allegations  of  the  bill  to  excuse  complainant's  delay  in  bring- 
ing her  suit.     Hall  et  al.  v.  Fullerton,  69  111.  448. 

The  decree  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Dickey:  As  to  the  supposed  laches  of  appel- 
lant, it  seems  to  me  that  the  question  is  not  raised  by  the 
pleadings.  Appellees  do  not  set  that  up  as  a  defense,  and 
appellant,  under  the  pleadings,  was  not  called  upon  to  explain 
or  excuse  the  supposed  delay,  nor  to  rebut  the  inferences  which 
(were  that  question  in  issue)  may  seem  to  arise  from  the  proofs, 
and,  strictly,  she  has  had  no  opportunity  to  do  so.  The  issue 
was,  whether  Rhodes,  in  fact,  was  a  co-purchaser  at  his  own  sale. 
The  case  of  Hall  et  al.  v.  Fullerton,  to  my  mind,  is  not  in 
point.  The  proofs  are  with  complainant  on  that  question,  and 
it  seems  to  me  she  is,  on  this  record,  entitled  to  the  relief 
sought. 


The  Litchfield  Coal  Company 

v. 

Maey  A.  Taylor. 

1.  Party  at  law — widow  to  recover  under  miners'  act  An  action  to  re- 
cover damages  for  the  death  of  a  miner,  caused  by  neglect  to  observe  the 
provisions  of  the  statute  relating  to  miners,  is  properly  brought  by  the 
widow  of  the  deceased.  The  action  is  given  to  the  widow  and  not  to  the 
personal  representative. 
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2.  Statute — construed  as  to  repealing  special  law.  The  statute  of  1874 
entitled  "Injuries"  does  not  repeal  the  14th  section  of  the  act  relating  to 
miners.  The  former  act  is  general,  while  the  latter  is  special  and  must 
control  as  to  all  cases  specially  enumerated  therein,  and  the  first,  being  gen- 
eral, will  embrace  all  other  cases. 

3.  Amendment — as  to  parties  plaintiff.  Under  the  Practice  Act  the 
court  has  ample  power  to  allow  amendments  to  be  made  as  to  the  character 
in  which  the  plaintiff  sues,  and  this  is  no  ground  for  a  continuance  unless 
the  defendant  shows  by  affidavit  that  he  is  surprised. 

4.  Pleading  and  evidence — variance.  Where  a  declaration  alleged 
that  the  defendant  was  hoisting  coal  out  of  a  shaft  in  its  mine  at  the  time 
the  deceased  was  ascending,  and  he  was  killed  in  consequence  of  that  ille- 
gal act,  and  the  proof  showed  that  he  had  just  got  upon  the  cage  to  be 
raised  when  he  was  killed  by  the  fall  of  coal,  it  was  held,  there  was  no  ma- 
terial variance,  as  the  danger  was  as  great  as  if  the  cage  was  in  fact  ascend- 
ing at  the  time. 

5.  Where  a  count  averred  that  the  defendant  used  in  its  mine  uncovered 
cages  to  hoist  out  and  lower  into  the  mine  persons  employed  to  work  therein, 
and  that  deceased  had  gone  upon  an  uncovered  cage  to  be  hoisted  out  of  the 
mine,  and  while  upon  it  was  struck  by  a  lump  of  coal  falling  down  the 
shaft,  and  killed  by  reason  of  there  being  no  such  cover  on  the  cage,  and 
the  proof  showed  that  immediately  after  the  accident  he  was  found  lying 
on  his  back  off  the  cage,  with  his  feet  about  six  inches  from  it,  it  was  held, 
there  was  not  necessarily  a  variance,  and  that  even  if  he  was  killed  while 
in  the  act  of  getting  off  the  cage,  this  would  constitute  no  variance. 

6.  Negligence — when  action  defeated  by  contributory  negligence:  Where 
an  action  is  brought  to  recover  for  an  injury  resulting  from  the  negligence 
of  another,  which  was  not  wanton  or  willful,  it  is  an  essential  element  to  a 
recovery  that  the  plaintiff  or  person  injured  must  have  exercised  ordinary 
care  to  avert  the  injury,  but  where  the  injury  has  been  willfully  inflicted  an 
action  may  be  maintained,  although  the  plaintiff  or  party  injured  may  not 
have  been  free  from  negligence. 

7.  Where  a  party  is  killed,  on  attempting  to  ascend  from  a  coal  mine,  by 
the  fall  of  a  lump  of  coal,  and  it  appears  that  the  defendant  willfully  used 
uncovered  cages  for  the  ascent  and  descent  of  persons  working  in  the  mine, 
in  violation  of  the  statute,  which  caused  the  death,  a  recovery  may  be  had 
by  his  widow,  notwithstanding  the  deceased  may  not  have  been  free  from 
fgfult  and  negligence  on  his  part. 

Appeal  from  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  Horatio  M.  Vandeveer,  Judge,  presiding. 

Messrs.  Rice  &  Miller,  and  Mr.  E.  Southworth,  for  the 
appellant. 

Mr.  R.  M.  Williams,  and  Mr.  E.  Lane,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  Mary  A.  Taylor,  widow  of 
James  Taylor,  deceased,  against  the  Litchfield  Coal  Company, 
to  recover  damages  for  an  injury  received  by  the  deceased, 
resulting  in  his  death,  alleged  to  have  been  caused  by  the  will- 
ful conduct  of  the  defendant  in  usin^  uncovered  ca^es  for  the 
purpose  of  conveying  the  miners  into  and  out  of  the  mine, 
and  in  hoisting  coal  from  the  mine  at  the  same  time  the  miners 
were  being  hoisted  from  the  mine,  in  violation  of  the  provi- 
sions of  chapter  93,  entitled  "  Miners,"  Revised  Statutes  of 
1874,  p.  704. 

A  trial  of  the  cause  before  a  jury  resulted  in  a  verdict  in 
favor  of  the  plaintiff  for  $1500.  The  court  overruled  a  motion 
for  a  new  trial  and  rendered  judgment  upon  the  verdict,  to 
reverse  which  the  defendant  has  taken  this  appeal.  In  the 
commencement  of  the  action  appellee  sued  as  administratrix  of 
the  estate  of  James  Taylor,  deceased.  Subsequently,  on  motion, 
the  court  allowed  the  summons  and  declaration  to  be  amended  so 
that  the  action  might  proceed  in  the  name  of  appellee  as  widow 
of  the  deceased.  This  amendment  is  assigned  as  error.  We  are 
satisfied  the  widow  was  the  proper  person  to  bring  the  action. 
The  14th  section  of  the  act  expressly  authorizes  her  to  bring 
the  suit.  Chapter  70,  entitled  "Injuries,"  R.  L.  1874,  p.  582, 
which  authorizes  an  action  in  the  name  of  the  personal  repre- 
sentatives, did  not  repeal  the  14th  section  of  the  act  entitled 
"  Miners."  The  former  act  is  general,  while  the  act  in  relation 
to  miners  may  be  regarded  as  special,  and  the  latter  must  con- 
trol as  to  all  cases  specially  enumerated  in  the  act  itself,  while 
the  other  act,  being  general,  would  embrace  all  other  cases. 
Town  of  Ottawa  v.  Town  of  LaSalle,  12  111.  339. 

In  regard  to  the  extent  of  the  amendment,  there  can  be  no 
doubt  but  the  court  had  ample  power  under  the  liberal  pro- 
visions of  section  24  of  the  Practice  Act.  Teutonia  Life  In- 
surance Co.  v.  Mueller,  77  111.  22.  Nor  was  the  amendment 
ground  for  a  continuance  unless  application  had  been  made  in 
the  manner  provided  by  section  26  of  the  Practice  Act,  sup- 


1876.]  Litchfield  Coal  Co.  v.  Taylor.  593 

Opinion  of  the  Court. 

ported  by  affidavit.  That  was  not,  however,  done,  and  the 
decision  of  the  court  overruling  the  motion  for  a  continuance 
was  proper. 

In  the  first  count  of  the  declaration  it  was  averred  that  appel- 
lant hoisted  coal  from  its  mine  at  the  time  Taylor  was  ascend- 
ing, and  the  deceased  was  killed  in  consequence  of  that  illegal 
act  of  the  company. 

The  court  was  requested  by  appellant  to  instruct  the  jury 
that  there  was  no  evidence  before  them  upon  the  first  count  of 
the  declaration.  This  was  refused,  and,  at  the  request  of  appel- 
lee, the  following  was  given : 

"The  court  instructs  the  jury,  for  the  plaintiff,  that  the 
defendant  could  not  lawfully  hoist  any  coal  out  of  its  mine 
while  persons  are  ascending  out  of  or  descending  into  its  said 
mine,  and  if  the  jury  believe  from  the  evidence  that  James 
Taylor  was  an  employee  of  defendant  in  said  mine,  and  that 
the  defendant  willfully  undertook  to  hoist  said  Taylor  out  of 
its  mine  while  it  was  hoisting  coal  out  of  said  mine,  and  that 
thereby  the  said  James  Taylor  was  killed,  the  jury  will  find 
the  defendant  guilty  on  the  first  count  of  the  declaration,  if 
they  find  from  the  evidence  that  the  plaintiff  is  the  widow  of 
said  deceased." 

The  appellant  claims  that  the  record  contains  no  evidence 
upon  which  the  instruction  can  be  predicated.  We  do  not  so 
understand  the  testimony.  The  evidence  introduced  tends  to 
prove  that  the  box  of  coal  appellant  was  hoisting  from  the 
mine  when  the  accident  occurred  was  not  entirely  up  when 
the  person  in  charge  of  the  cage  permitted  the  miners  in  the 
mine  to  go  upon  the  cage  for  the  purpose  of  being  hoisted. 
James  Reeves,  in  his  evidence,  says,  "The  men  did  not  have 
hold  of  the  box  when  the  coal  rolled  off.  As  the  top  of  the  coal 
came  through  the  'catches'  the  coal  was  raked  off."  When 
this  occurred  the  miners  were  upon  the  cage.  They  supposed 
the  signal  had  been  given  for  them  to  go  upon  it,  and  the  per- 
son in  charge  of  the  cage  must  have  so  understood  it  himself, 
or  he  would  not  have  allowed  them  to  go  upon  it.  It  is  true, 
38— 81  st  III. 
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the  cage  had  not  commenced  to  go  up  when  the  accident  oc- 
curred, but  it  was  in  the  act  of  starting,  and  the  danger  proved 
to  be  as  great  as  if  it  had  been  advancing  at  the  time. 

We  are  satisfied  the  facts  proved  were  sufficient  to  justify 
the  submission  of  the  question  presented  by  the  instruction  to 
the  jury. 

In  the  second  count  of  the  declaration  it  is  in  substance 
averred  that  appellant  willfully  used  in  its  mine  uncovered 
cages  to  hoist  out  and  lower  into  the  mine  the  persons  employed 
to  work  therein,  and  that  the  deceased  had  gone  upon  an  un- 
covered cage  of  the  company  for  the  purpose  of  being  hoisted 
out  of  the  mine,  and  that  while  upon  the  cage  for  the  pur- 
pose of  being  hoisted  a  lump  of  coal  fell  down  the  shaft, 
striking  the  deceased  upon  the  head,  which  resulted  in  his 
death,  by  reason  of  the  cover  being,  at  the  time,  off  the 
cage.  It  is  urged  by  appellant  that  the  proof  does  not  corres- 
pond with  the  averments  of  the  declaration,  and  hence  it  was 
error  to  give  appellee's  third  instruction,  which  was  predicated 
upon  the  evidence  introduced  under  the  second  count.  "We 
have  examined  the  proof  with  care,  and  fail  to  find  any  sub- 
stantial variance  between  the  evidence  introduced  and  the  dec- 
laration. 

But  it. is  said  Taylor  was  not  on  the  cage  when  struck.  The 
proof  is,  however,  clear  and  explicit  that  the  deceased  went 
upon  the  cage,  and  was  on  it  with  the  other  miners  when 
the  alarm  was  given  that  the  coal  that  produced  his  death  was 
descending  the  shaft.  It  is  true,  in  the  confusion  and  alarm 
among  the  miners,  no  one  saw  the  deceased  at  the  moment  he 
was  struck  or  when  he  fell,  but  he  was  found  immediately  after 
he  received  the  fatal  blow,  lying  on  his  back  with  his  feet  some 
six  inches  off  the  cage.  The  position  in  which  he  was  found  was 
not  inconsistent  with  the  theory  that  he  was  on  the  cage  when 
struck,  but  even  if  he  was  in  the  act  of  getting  off  the  cage 
when  he  received  the  blow,  such  fact  would  not  constitute  a 
variance  between  the  averment  in  the  declaration  and  the  evi- 
dence. 
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The  next  ground  of  error  relied  upon  "by  appellant  is  the 
giving  by  the  court  of  appellee's  instruction  No.  5,  as  follows: 

"That  if  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant willfully  used  an  uncovered  cage  in  its  mine,  for  hoist- 
ing purposes,  and  that  James  Taylor  was  on  such  uncovered 
cage  to  be  hoisted  out  of  such  mine,  and  because  of  such  cage 
being  uncovered  the  said  James  Taylor  received  injuries,  from 
which  injuries  he  died,  the  jury  will  find  the  defendant  guilty, 
provided  they  shall  further  believe  that  the  plaintiff  was  the 
wife,  and  now  is  the  widow,  of  said  deceased." 

The  objection  taken  to  the  instruction  is,  that  it  excludes 
from  the  consideration  of  the  jury  the  negligence  of  the  de- 
ceased, which  may  have  contributed  to  the  injury. 

The  sixth  section  of  the  act  required  appellant  to  provide  a 
safe  means  of  hoisting  and  lowering  persons  at  the  mines,  with 
a  sufficient  cover  over  head  on  every  box  or  carriage  used  for 
hoisting  purposes,  for  the  protection  of  persons  hoisted  or  low-, 
ered  into  the  mines.  The  14th  section  declares:  "For  any 
injury  to  person  or  property  occasioned  by  any  willful  viola- 
tions of  this  act  or  willful  failure  to  comply  with  any  of  its 
provisions,  a  right  of  action  shall  accrue  to  the  party  injured 
for  any  direct  damages  sustained  thereby." 

Where  an  action  is  brought  to  recover  for  an  injury  result- 
ing from  the  negligence  of  another,  which  was  not  wanton  or 
willful,  it  is  an  essential  element  to  a  recovery  that  the  plaintiff 
or  party  injured  must  have  exercised  ordinary  care  to  avoid 
the  injury,  but,  as  we  understand  the  authorities,  where  the 
injury  has  been  willfully  inflicted  an  action  may  be  maintained, 
although  the  plaintiff  or  party  injured  may  not  have  been  free 
from  negligence. 

Iu  Tonawanda  Railroad  Co.  v.  Munger,  5  Denio,  255,  it 
is  said:  "A  horse  straying  into  a  field  falls  into  a  pit  left  open 
and  unguarded ;  the  owner  of  the  animal  can  not  complain,  for, 
as  to  all  trespassers,  the  owner  of  the  field  had  a  right  to  leave 
the  pit  as  he  pleased,  and  they  can  not  impute  negligence  to 
him.     But  injuries  inflicted    by  design  are  not   thus   to  be 
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excused.  A  wrong-doer  is  not  necessarily  an  outlaw,  but  may 
justly  complain  of  wanton  and  malicious  mischief.  Negli- 
gence, however,  even  when  gross,  is  but  an  omission  of  duty. 
It  is  not  designed  and  intentional  mischief,  although  it  may 
be  cogent  evidence  of  such  an  act.  Of  the  latter  a  trespasser 
may  complain,  although  he  can  not  be  allowed  to  do  so  in 
regard  to  the  former."  See,  also,  Shearman  &  Redfield  on 
Negligence,  sec.  37;  Sanford  v.  Eighth  Avenue  Railroad 
Co.  23  K  Y.  343. 

In  Illinois  Central  Railroad  Co.  v.  Godfrey,  71  111.  500, 
it  was  held  by  this  court,  notwithstanding  the  plaintiff  was 
unlawfully  upon  the  defendant's  right  of  way,  or  not  in  the 
exercise  of  a  legal  right,  and  that  his  own  lack  of  ordinary 
care  exposed  him  to  the  risk  of  injury,  yet  the  defendant  might 
not,  with  impunity,  wantonly  or  willfully  injure  him. 

In  the  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Lee,  68  111.  576,  it  was  said,  the  cases  all  go  to  the  length  of 
holding,  where  a  party  has  been  injured  for  the  want  of  ordi- 
nary care,  no  action  will  lie,  unless  the  injury  is  willfully  in- 
flicted by  the  defendant. 

In  the  case  under  consideration  it  was  the  willful  conduct  of 
the  coal  company  of  which  the  plaintiff  complained,  and  while 
the  deceased  may  not  have  been  entirely  free  from  fault,  yet, 
if  the  jury  found,  from  the  evidence,  that  the  willful  conduct 
of  appellant  resulted  in  the  injury,  the  verdict  would  be  jus- 
tified. If  we  are  correct  in  this  view  of  the  subject,  the  in- 
struction may  be  regarded,  in  substance,  correct.  But  even 
if  the  instruction  was  faulty,  as  claimed  by  appellant,  when 
the  other  instructions  are  considered  it  is  unreasonable  to  be- 
lieve that  the  jury  was  misled.  The  other  instructions  given 
for  appellee  require  the  jury  to  find  that  deceased  was  in  the 
exercise  of  due  care:  and  in  the  third  instruction  given  for 
appellant  the  jury  were  directed,  that  if  they  believed,  from 
the  evidence,  the  said  Taylor  did  not  exercise  due  care,  and 
that  his  death  would  not  have  happened  but  for  his  own  neg- 
ligence, they  should  find  for  the  defendant.  Nor  does  the 
evidence  justify  the  theory  that  the  misconduct  of  the  deceased 
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materially  contributed  to  the  injury.  His  unguarded  state- 
ments, made  to  strangers  to  the  company,  that  he  preferred  to 
be  hoisted  in  an  uncovered  cage,  formed  no  sufficient  excuse 
for  appellant  to  knowingly  violate  the  plain  requirement  of 
the  statute.  It  is  said,  the  deceased  went  upon  the  cage  before 
the  proper  signal  was  given;  but  he  had  nothing  to  do  with 
the  signals.  The  cage  was  in  charge  of  a  person  to  whom  the 
signal  was  given  for  the  miners  to  enter  the  cage,  and  it  is  not 
reasonable  to  believe  that  he  would  have  permitted  the  miners 
to  enter  the  cage  until  after  the  proper  signal  was  received; 
the  fact  is,  the  deceased,  in  company  with  the  other  miners,  sup- 
posed the  signal  had  been  given,  and  entered  the  cage,  without 
objection  or  remonstrance  from  the  person  who  had  charge  of 
it.  If  there  was  fault  anywhere,  it  was  with  the  man  in 
charge  of  the  cage,  and  not  on  the  part  of  the  deceased. 

So  far  as  appears  from  the  record,  a  fair  trial  was  had,  and 
we  perceive  no  reason  for  disturbing  the  judgment,  and  it 
will  be  affirmed. 

Judgment  affirmed. 


Charles  H.  Murray 

v. 

The  Board  of  Supervisors  of  Clay  County 

School  law — compensation  to  county  superintendent  for  holding  teachers' 
institute.  Under  the  statute  in  force  July  1,  1872,  a  county  superintendent 
of  public  schools  had  no  lawful  authority  to  hold  a  teachers'  institute,  and 
thereby  charge  his  county  for  such  services,  unless  the  institute  had  been 
provided  for  by  the  county  board,  which  had  complete  control  of  the  sub- 
ject. 

Appeal  from  the  Circuit  Court  of  Richland  county;  the 
Hon.  James  C  Allen,  Judge,  presiding. 

Mr.  Buftjs  Cope,  for  the  appellant. 

Messrs.  Chesley  &  Hagle,  for  the  appellee. 
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Per  Curiam:  Appellant  was  superintendent  of  schools  in 
and  for  Clay  county,  so  chosen  in  1869.  In  the  summer  of 
1872,  after  the  1st  of  July,  he  held  a  teachers'  institute  in  that 
county,  through  a  period  of  six  weeks,  and  devoted  his  services 
to  that  service  twenty-nine  days.  He  was  directed  by  the  State 
Superintendent  of  Schools  to  hold  such  institute,  and  he  him- 
self considered  it  advisable  and  necessary  to  do  so.  In  former 
years  he  had,  as  such  officer,  held  such  institute,  and  the  county 
board  had  paid  him  for  such  previous  services.  There  was, 
however,  no  order  of  the  county  board  authorizing,  requesting 
or  directing  him  to  do  so,  or  in  any  way  providing  for  the 
holding  of  such  teachers'  institute.  He  presented  an  account 
to  the  board,  charging  the  county  for  such  services,  and  pay- 
ment was  refused.  He  brought  his  suit  against  the  county, 
claiming  $145,  and,  on  trial,  the  jury  brought  in  a  verdict  in 
his  favor  for  the  sum  of  $25.  By  the  law  then  in  force,  he 
was  entitled  to  $5  per  day  for  all  days  actually  devoted  to 
official  duties.  Not  satisfied  with  this  verdict,  the  plaintiff 
moved  for  a  new  trial,  which  was  denied,  and  judgment  was 
rendered  upon  the  verdict.  The  plaintiff  below  appeals  to  this 
court. 

Had  he  been  entitled  to  recover  at  all,  it  is  plain  that  he  was 
entitled  to  a  verdict  for  $145.  A  majority  of  this  court  are, 
however,  of  opinion  that,  under  the  statute  in  force  at  the 
time  of  the  services,  the  plaintiff  had  no  lawful  authority  to 
hold  a  teachers'  institute,  and  thereby  charge  the  county  for 
such  services,  unless  the  holding  of  such  teachers'  institute 
had  been  provided  for  by  the  county  board.  The  county  board, 
in  the  opinion  of  the  majority  of  the  court,  had  complete  con- 
trol of  this  subject,  and  the  superintendent  could  not  act  for 
the  county  in  this  regard,  without  the  sanction  of  the  county 
board. 

The  plaintiff,  on  this  view  of  the  case,  was  not  injured  in 
his  rights  by  the  refusal  of  the  circuit  court  to  grant  him  a 
new  trial. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 


1876.]  Kibs  v.  The  People.  599 

Syllabus. 

Mr.  Justice  Dickey:  I  can  not  concur  in  this  opinion.  My 
opinion  is,  that,  under  a  true  construction  of  the  statute,  the 
plaintiff  was,  by  law,  to  exercise  his  judgment  on  the  subject 
of  teachers'  institutes,  under  the  direction  of  the  State  Super- 
intendent of  Schools,  and  that  the  county  board  had  power  to 
decide  whether  the  county  would  appropriate  money  to  aid  in 
the  establishment  and  maintenance  of  such  institutions,  but 
had  no  power  or  authority  to  otherwise  control  the  superin- 
tendent of  schools  in  that  regard.  In  my  opinion,  the  plain- 
tiff was,  on  the  proofs,  entitled  to  recover  $145,  and  it  was 
error  to  refuse  a  new  trial. 


John  G.  Kibs 


The  People  of  the  State  of  Illinois 

1.  Indictment — embezzlement.  Where  a  statute  makes  embezzlement 
larceny  the  indictment  must  set  out  the  acts  of  embezzlement,  and  then  aver 
that  so  the  defendant  committed  larceny.  The  defendant's  fiduciary  char- 
acter,  which  is  the  distinguishing  feature  between  embezzlement  and  lar- 
ceny, must  be  specially  averred. 

2.  Same — larceny.  Under  an  indictment  simply  charging  larceny,  the 
defendant  can  not  be  convicted  of  embezzling  or  fraudulently  converting  the 
money  of  another,  which  was  never  in  the  owner's  possession,  as,  when  the 
defendant  sold  a  lot  for  another,  and  instead  of  putting  the  money  at  inter- 
est, on  good  security,  as  directed,  lost  the  same  at  gaming. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county;  the 
Hon.  Hiram  H.  Cody,  Judge,  presiding. 

This  was  an  indictment  against  John  G.  Kibs,  for  larceny, 
as  at  common  law.  The  defendant  was  convicted,  and  sen- 
tenced to  the  penitentiary  for  two  years. 

Mr.  J.  F.  Farnsworth,  and  Mr.  B.  F.  Parks,  for  the  plain- 
tiff in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court: 

It  is  not  claimed  by  the  State  that  the  defendant  is  otherwise 
guilty  than  under  the  74th  section  of  the  Criminal  Code,  en- 
titled "Embezzlement,"  which  is  as  follows:  "Whoever  embez- 
zles or  fraudulently  converts  to  his  own  use,  or  secretes,  with 
intent  to  embezzle  or  fraudulently  convert  to  his  own  use, 
money,  goods  or  property  delivered  to  him,  which  may  be  the 
subject  of  larceny,  or  any  part  thereof,  shall  be  deemed  guilty 
of  larceny." 

The  indictment  is  for  larceny,  simply,  as  at  common  law. 

The  uniform  construction  of  similar  acts,  both  in  this  coun- 
try and  in  England,  is,  "that  the  indictment  must  set  out  the 
acts  of  embezzlement,  and  then  aver  that  so  the  defendant 
committed  the  larceny."  2  Bishop's  Criminal  Procedure, 
§281;  2  Wharton's  Criminal  Law,  (7th  ed.)  §  1940;  1 
Chitty's  Criminal  Law,  (ed.  of  1841)  281,  282,  283;  3  Water- 
man's Archbold  on  Practice,  Pleading  and  Evidence  in 
Criminal  Cases,  p.  446,  1,  2,  3,  4,  5,  6,  and  notes. 

The  defendant's  fiduciary  character,  which  is  the  distinguish- 
ing feature  between  embezzlement  and  larceny,  must  be  spe- 
cially averred.  Com.  v.  Simpson,  9  Mete.  13 ;  People  v.  Cohen, 
8  Cal.  42;  Com.  v.  Smart,  6  Gray,  15;  Com.  v.  Wyman,  8 
Mete.  247 ;  Com.  v.  Merrifield,  4  id.  468 ;  People  v.  Tyron, 
4  Michigan,  665;  People  Y.Allen,  5Denio,  76;  Bex  v.  John- 
son, 3  M.  and  S.  539;  Bex  v.  Creighton,  Puss,  and  Py.  62. 
And  this  rule,  instead  of  being  changed,  is  expressly  recog- 
nized by  §  82  of  the  Criminal  Code  (P.  L.  1874,  p.  364,)  which 
provides  that,  in  indictments  in  cases  under  the  statute  rela- 
ting to  embezzlements,  "it  shall  be  sufficient  to  allege  generally 
in  the  indictment  an  embezzlement,  fraudulent  conversion,  or 
taking  with  such  intent,  of  funds  of  such  person,  bank,  incor- 
porated company,"  etc.,  "to  a  certain  value  or  amount,  with- 
out specifying  any  particulars  of  such  embezzlement." 

We  are  referred,  however,  by  the  Attorney  General,  to 
Welsh  v.  The  People,  17  111.  339,  and  Stinson  et  al.  v.  The 
People,  43  id.  397,  as  settling  the  law  in  this  State,  that  evi- 
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dence  of  an  embezzlement  will  authorize  a  conviction  for 
larceny. 

This  is  a  misapprehension  as  to  the  effect  of  what  was  deci- 
ded in  those  cases. 

The  convictions  there  were  for  larcenies,  as  at  common  law, 
and  no  question  was  raised  or  discussed  under  the  statute  rela- 
ting to  embezzlements,  and  it  was  held,  in  both  cases,  the 
evidence  authorized  the  jury  in  finding  that  the  defendant,  in 
obtaining  possession  of  the  property,  in  the  first  instance,  did 
so  with  a  felonious  intent.  The  distinction  between  larceny  and 
obtaining  goods  under  false  pretenses  was  the  turning  point 
in  each  case,  and  it  was  thus  pointed  out  in  Stinsorts  case: 
"  If  the  owner  of  goods  alleged  to  have  been  stolen,  parts  with 
both  the  possession  and  the  title  to  the  goods,  to  the  alleged 
thief,  then  neither  the  taking  nor  the  conversion  is  felonious. 
It  can  but  amount  to  a  fraud;  it  is  obtaining  goods  under  false 
pretenses.  If,  however,  the  owner  parts  with  the  possession 
voluntarily,  but  does  not  part  with  the  title,  expecting  and  in- 
tending the  same  thing  shall  be  returned  to  him,  or  that  it 
shall  be  disposed  of  on  his  account,  or  in  a  particular  way,  as 
directed  or  agreed  upon,  for  his  benefit,  then  the  goods  may 
be  feloniously  converted  by  the  bailee,  so  as  to  relate  back 
and  make  the  taking  and  conversion  a  larceny,  if  the  goods 
were  obtained  with  that  intent." 

But  the  section  of  the  Criminal  Code  quoted,  relates  to  a 
class  of  cases  which  were  not  larceny  at  common  law.  It  is 
said  by  eminent  writers  on  criminal  law,  that  the  statutes  in 
relation  to  embezzlement  awere  passed  solely  and  exclusively 
to  provide  for  cases  which  larceny  at  common  law  did  not 
include.  Hence  nothing  that  wTas  larceny  at  common  law  is 
larceny  under  the  embezzlement  statutes;  and  nothing  that  is 
larceny  under  the  embezzlement  statutes  is  larceny  at  common 
law."     2  Wharton's  Criminal  Law  (Tth  ed.)  1905. 

Here,  the  defendant  sold  a  town  or  city  lot  for  the  prosecu- 
tor, and  under  his  instructions,  previously  given,  it  was  de- 
fendant's duty  to  loan  the  money  at  interest,  on  good  security, 
for   the  prosecutor;  but,   instead   of  complying   with   these 
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instructions,  he  lost  the  money  at  gaming.  The  prosecutor 
never  had  the  money  in  his  possession  at  any  time,  and,  there- 
fore, at  common  law  the  offense  could  not  have  been  larceny.  2 
Wharton's  Criminal  Law,  (7th  ed.)  §§  1830,  a  (p)  1846,  b.  (g.) 
The  evidence  not  being  sufficient  to  sustain  the  conviction 
for  larceny,  the  judgment  must  be  reversed. 

Judgment  reversed. 


Eobert  Frost,  Exr.  etc. 


Saluder  Howard  et  al. 

Practice  in  Supreme  Court — wlien  a  party  may  have  Ms  own  decree 
reversed.  Where,  on  bill  to  foreclose  a  mortgage,  there  is  no  service  on  part 
of  the  defendants,  and  no  guardian  ad  litem  is  appointed  for  such  as  are 
shown  to  be  minors,  the  complainant  may  have  a  decree  of  foreclosure 
against  all  the  defendants,  in  his  favor,  reversed. 

Writ  of  Error  to  the  Circuit  Court  of  Scott  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  H.  Case,  for  the  plaintiff  in  error. 

Per  Curiam:  This  was  a  bill  for  the  foreclosure  of  a  mort- 
gage executed  by  Blackstone  "W.  Howard,  deceased,  filed 
against  his  widow  and  heirs.  A  decree  of  foreclosure  passed, 
and  the  plaintiff  brings  the  record  here,  by  writ  of  error,  to 
reverse  the  decree  in  his  own  favor. 

Three  of  the  persons  named  in  the  bill  as  heirs  of  Black- 
stone  W.  Howard,  and  to  whom  summons  was  issued  to 
answer  the  bill,  were  not  served  with  the  summons,  or  other- 
wise brought  into  court. 

The  bill  also  alleged  that  four  of  the  defendants,  embracing 
three  who  were  served,  were  infants,  and  asked  that  a  guardian 
ad  litem  be  appointed  for  them.  The  record  does  not  show 
the  appointment  of  any  guardian  ad  litem  for  them. 
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There  appears  to  be  error  in  the  record  in  the  respects  named, 
and  we  think  appellant  entitled  to  have  the  decree  reversed  on 
account  thereof,  although  the  decree  is  in  his  own  favor.  It  is 
an  ineffectual  decree,  with  respect  to  a  portion  of  the  mort- 
gaged interest  in  the  land. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Decree  reversed. 


John  Steinmetz  et  ah 

v. 

Anna  Baebaka  Lang  et  al. 

1.  Deed  op  trust — evidence  as  to  discharge.  The  production  of  a  trust 
deed  and  note  secured  by  it,  by  the  payee  or  his  representative,  is  prima 
facie  evidence  that  the  debt  still  subsists,  and  proof  of  payment  or  discharge 
devolves  on  the  party  seeking  to  avoid  the  same. 

2.  A  statement  on  the  back  of  a  note  secured  by  deed  of  trust,  that  a 
release  of  the  trust  deed  was  made  and  delivered  by  order  of  the  holder, 
which  is  canceled,  where  no  release  is  shown,  and  the  note  and  deed  are  found 
among  the  papers  of  the  deceased  payee,  is  not  sufficient  to  show  payment, 
or  a  release  of  the  deed  of  trust. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  John  Steinmetz  and  John  D. 
Zernitz,  executors  of  the  last  will  and  testament  of  Peter  H. 
Fischer,  deceased,  against  Anna  Barbara  Lang  and  Charles 
Lang,  administrators  of  the  estate  of  Michael  Lang,  deceased, 
and  others,  to  foreclose  a  deed  of  trust. 

Messrs.  M.  Marx  &  Son,  for  the  appellants. 

Mr.  Omar  Bttshnell,  and  Messrs.  Eldridge  &  Tourtel- 
lotte,  for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  June  12,  1874,  to  foreclose 
a  trust  deed,  dated  November  3,  1864,  executed  by  Anna  Bar- 
bara Lang,  one  of  the  appellees,  and  Michael  Lang,  deceased,  and 
given  to  secure  the  payment  of  the  following  promissory  note: 

"  Chicago,  November  3,  1864. 
Two  years  after  date,  I  promise  to  pay  to  the  order  of  Peter 
H.  Fischer  two  hundred  and  fifty  dollars,  value  received,  with 
interest  at  ten  per  cent  per  annum. 

$250.  Michael  Lang." 

On  the  back  of  the  note  appears  the  following  indorsement, 
erased  by  crossing  out  the  words  with  a  pen: 

"  Release  of  trust  deed  by  which  this  note  is  secured,  made 
and  delivered  by  order  of  holder. 

P.  H.  Fischee, 
January  10,  1871.  L.  J.  J.  Nissen." 

The  court  below,  on  hearing,  dismissed  the  bill,  and  the 
complainants  appealed. 

There  is  no  controversy  as  to  the  execution  or  validity  of  the 
note  or  trust  deed.  The  only  question  made  is  as  to  the  effect 
of  the  canceled  indorsement  which  appears  upon  the  back  of 
the  note.' 

Lang  and  Fischer,  the  maker  and  payee  of  the  note,  departed 
this  life  before  the  commencement  of  the  suit,  the  former,  in 
November,  1871,  and  the  latter,  in  April,  1874.  On  the  first 
day  of  June,  1872,  Fischer,  the  payee,  presented  the  note  in 
the  county  court  of  Cook  county,  as  a  claim  against  the  estate 
of  Lang,  and  it  was  allowed  by  the  court  in  the  sum  of  $437.30. 

John  Steinmetz,  one  of  the  executors  of  Fischer,  testifies 
that,  some  two  or  three  years  before,  during  the  lifetime  of 
Fischer,  he  saw  the  note  in  the  hands  of  Fischer,  and  that  the 
indorsement  and  the  erasure  of  it  were  then  upon  the  note, 
just  as  they  appear  now. 

Mr.  L.  J.  J.  Nissen  testified  that  he  was  a  practicing  lawyer 
in  the  city  of  Chicago,  having  been  engaged  in  the  practice 
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there  since  1859;  that  he  had  occasionally  done  business  for 
Fischer;  that  the  indorsement  upon  the  back  of  the  note  was 
in  his  handwriting,  although  he  had  no  recollection  when  or 
why  it  was  placed  there;  that  the  erasure  marks  on  the  cross- 
ing out  of  the  indorsement  he  believed  to  be  his  own  erasure 
or  writing;  that  he  had  examined  and  was  satisfied  the  erasure 
was  made  by  him ;  he  had  no  distinct  recollection  either  of 
the  writing  or  of  the  crossing  it  out.  The  witness  stated  that 
he  was  acquainted  with  Ferdinand  Juergens,  the  trustee  named 
in  the  trust  deed;  that  one  Miller,  a  justice  of  the  peace,  in 
the  course  of  his  business,  drew  several  trust  deeds  of  this 
character,  amounting,  probably,  to  hundreds,  in  which  he  had 
appointed  this  man  Juergens  a  trustee;  that  Juergens  was 
quite  an  illiterate  man,  and  came  to  witness  and  made  an 
arrangement  with  him,  that,  whenever  application  was  made 
at  Miller's  office  for  a  release  of  any  of  these  trust  deeds,  he 
would  send  the  parties  to  witness;  that  he  should  examine  into 
the  matter  whether  they  were  entitled  to  a  release,  and  if  so, 
witness  should  draw  up  the  releases,  and  Juergens  would  then 
execute  them,  but  that  he  would  not  execute  any  releases  until 
witness  had  passed  upon  them,  whether  it  was  proper  for  him 
to  execute  them  or  not;  that,  under  this  arrangement,  he 
passed  upon  several,  and  drew  up  releases,  and,  on  sending 
them  to  Juergens,  he  would  execute  them  without  any  further 
question;  that,  in  these  cases,  it  was  his  practice  to  make  an 
indorsement  as  well  upon  the  note  as  upon  the  trust  deed 
itself,  to  the  effect  that  a  release  had  been  made  out  and  de- 
livered, if  such  was  the  case.  The  witness  stated  he  had  no 
recollection  of  a  release  having  been  executed  and  delivered 
releasing  the  trust  deed,  but  a  release  might  have  been  exe- 
cuted and,  for  some  reason,  not  delivered,  and  he  was  morally 
certain  was  not  delivered,  else  he  would  have  been  apt  to  have 
made  a  similar  indorsement  on  the  trust  deed.  There  is  no 
such  indorsement  upon  it.  This,  with  the  trust  deed  and  note, 
is  substantially  all  the  testimony. 

The  production  of  the  trust  deed  and  note  by  complainants 
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is  prima  facie  evidence  that  the  debt  still  exists,  and  proof 
of  payment  or  discharge  devolves  on  the  defendants. 

All  the  proof  in  that  direction  consists  in  this  statement  on 
the  back  of  the  note,  that  a  release  of  the  trust  deed  was  made 
and  delivered  by  order  of  the  holder.  But  that  statement  is 
canceled,  and,  under  the  circumstances  in  which  it  was  made, 
the  cancellation  would  seem  to  be  of  equal  weight,  as  evidence, 
with  the  statement,  and  to  nullify  its  eifect. 

Mr.  Nissen  made  the  indorsement,  and  he  is  satisfied  that 
the  erasure  of  it  was  made  by  himself.  He  knew  whether  the 
erasure  ought  to  be  made.  Being  a  disinterested  party,  having 
the  note  in  his  hands,  as  an  attorney,  for  collection,  he  can  not 
be  supposed  to  have  been  actuated  by  any  motive  of  personal 
interest  to  make  a  wrongful  erasure,  but  to  have  made  the  can- 
cellation in  the  course  of  professional  duty,  because  it  ought  to 
be  made  as  a  correct  business  transaction. 

The  release  of  the  trust  deed  would  not  have  been  made  in 
the  ordinary  course,  unless  the  note  was  paid,  or  at  least  equiv- 
alent security  given.  But  the  note  was  not  paid.  Had  it 
been,  Mr.  Nissen,  as  an  attorney,  understanding  the  correct 
mode  of  doing  business,  would,  naturally,  have  given  up  the 
note  to  Lang,  the  maker,  and  not  have  delivered  it  to  Fischer; 
and  the  latter  would  not  have  had  it  in  his  hands,  enforcing  it 
and  having  it  allowed  as  a  valid  claim  against  Lang's  estate; 
nor  would  the  executors  of  Fischer,  these  complainants,  now 
have  the  note  in  their  hands.  The  statement  on  the  back  of 
the  note,  that  a  release  of  the  trust  deed  had  been  made  and 
delivered,  may  be  regarded  as  not  true,  as,  had  one  been  deliv- 
ered, the  defendants  would  have  the  release  to  produce  and 
show  in  evidence. 

It  is  against  all  experience,  that  there  should  be  a  release  of 
a  trust  deed  made  and  delivered,  and  there  be  no  evidence 
whatever  of  it,  except  a  statement  of  such  fact  on  the  back  of 
the  note  in  the  hands  of  the  payee. 

The  statement  on  the  back  of  the  note,  that  a  release  of  the 
trust  deed  had  been  made  and  delivered,  was  evidently  a  false 
statement,  as  shown  by  the  circumstances,  and  the  erasure  of  it 
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was  properly  made,  as  being  untrue.  It  is  a  reasonable  expla- 
nation afforded  by  the  proof,  that  Fischer  left  the  note  with 
his  attorney,  Mr.  Nissen,  for  collection;  that  the  latter  had 
seen  Lang,  and  he  had  probably  agreed  to  pay,  and,  in  antici- 
pation of  the  payment,  Mr.  Nissen  made  the  indorsement,  and 
Lang  failing  to  pay  the  note,  Mr.  Nissen  made  the  erasure  and 
returned  the  note  to  Fischer,  the  payee.  But  whatever  the 
explanation,  the  record  does  not  furnish  satisfactory  proof  that 
the  note  has  been  paid,  or  the  trust  deed  released. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 

Mr.  Chief  Justice  Scott,  dissenting. 


Isaac  N.  Moeris 

v. 

Eobert  Tillson  et  al. 

1.  Chancery — -party  must  recover  on  case  made  in  pleadings.  A  party  in 
equity  can  not  recover  on  a  case,  not  only  different  from  that  made  by  the 
pleadings,  but  absolutely  inconsistent  with  it. 

2.  Agency — by  ratification.  A  subsequent  ratification  in  matters  of 
agency  is  equivalent  to  an  original  authority. 

3.  Same — act  of  agent  can  not  be  ratified  in  part.  A  ratification  of  an 
agreement  concluded  by  an  agent  can  not,  in  the  absence  of  the  express 
consent  of  the  opposite  part}7-,  be  limited  to  a  part  of  the  agreement. 
The  acceptance  of  a  part,  with  full  knowledge  of  the  whole,  is  constructively 
an  acceptance  of  the  whole. 

4.  Chattel  mortgage — can  not  be  extended  to  embrace  new  matters.  A 
chattel  mortgage,  given  to  secure  certain  indebtedness  therein  expresed,  can 
not  be  so  extended  as  to  become  a  lien  for  the  amount  of  an  award  for  other 
and  different  indebtedness. 

5.  Same — rights  of  mortgagee  as  to  expenses,  etc.  "Where  a  mortgagee  is 
compelled  to  replevy  mortgaged  chattels  after  default,  he  will  be  entitled  to 
be  reimbursed  for  all  necessary  expenditures  made  to  acquire  possession, 
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and,  if  the  mortgage  so  provides,  a  reasonable  compensation  for  bis  own  time 
while  necessarily  engaged  in  the  matter. 

6.  Parol  evidence — to  explain  consideration.  The  general  rule  is,  that 
the  recital  of  payment  of  the  consideration  in  a  deed  for  the  conveyance 
of  land  may  be  contradicted,  provided  it  is  not  sought,  by  the  evidence 
offered  for  that  purpose,  to  impair  the  effect  of  the  deed  as  a  conveyance. 

7.  Same — to  show  consideration  of  lease.  Parol  evidence  is  admissible 
to  show  that  a  part  of  the  consideration  of  a  lease  was  for  rent  past  due,  as 
it  can  not  affect  or  impair  the  lease  in  any  way,  or  vary  its  legal  effect. 

8.  Same — on  claim  of  failure  of  consideration.  Where  a  chattel  mortgage 
is  given  to  secure  the  payments  specified  in  a  lease  of  property,  and  on  de- 
fault of  a  payment,  possession  is  taken  of  the  mortgaged  chattels  before  the 
term  is  ended,  and  it  is  claimed  by  the  lessee,  who  is  the  mortgagor,  that 
the  consideration  has  failed  in  part,  the  mortgagee  may  show,  by  parol  evi- 
dence, that  a  part  of  the  money  provided  to  be  paid  in  the  lease,  was  for 
rent  due  on  a  prior  lease,  as  showing  the  consideration  has  not  failed,  and 
this  as  against  a  subsequent  purchaser  of  the  chattels  with  notice  of  the 
facts. 

9.  Fraudulent  conveyance— preference  of  creditor.  The  law  allows  a 
debtor  in  good  faith  to  prefer  a  particular  creditor;  and  a  sale  to  a  creditor, 
even  while  the  goods  are  in  the  possession  of  an  officer  replevying  them 
under  a  chattel  mortgage,  when  the  creditor  is  seeking  to  secure  his  debt 
in  good  faith,  is  good,  after  satisfying  the  prior  lien  thereon. 

10.  Liquidated  damages — not  favored  in  equity.  A  court  of  equity  will 
rarely,  if  ever,  enforce  a  forfeiture,  but  usually  content  itself  with  compen- 
sating the  party  for  what  he  has  lost.  A  claim  for  liquidated  damages  will 
be  refused,  where  the  breach  of  the  contract  is  the  non-payment  of  mone}7", 
but  interest  will  be  awarded. 

11.  Landlord  and  tenant — right  of  tenant  to  be  credited  for  repairs. 
If  a  tenant  makes  repairs  or  improvements  on  the  demised  premises  in  ex- 
cess of  the  sum  agreed  on  by  the  landlord,  he  can  not  be  allowed  credit  for 
such  excess  as  against  the  rent,  though  made  under  the  direction  of  an 
agent,  when  the  agent  had  no  authority  to  consent  to  the  same,  unless  the 
landlord  afterwards  ratifies  the  agent's  act  or  approves  of  the  same. 

12.  Same — damages  for  not  making  improvement  by  landlord.  Where  a 
landlord  agrees  to  complete  an  addition  to  hotel  property  rented  by  him, 
but  no  time  is  fixed,  and  the  tenant  is  to  pay  for  the  principal  part  of  the 
cost,  the  latter  can  not  be  allowed  damages  as  against  the  rent  claimed, 
when  it  appears  he  did  not  pay  his  part  for  the  work  already  done. 

13.  Same — what  is  an  eviction  by  landlord.  The  taking  possession  of 
hotel  furniture  by  the  landlord,  under  a  chattel  mortgage  given  by  the  ten- 
ant to  secure  the  payment  of  rent  due  and  to  become  due,  upon  default  of 
its  condition,  is  not  an  eviction  of  the  tenant  by  the  landlord  so  as  to  ter- 
minate the  tenancy  and  stop  the  rent;  neither  will  any  delay  in  executing 
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the  writ  of  replevin  for  the  goods,  sanctioned  by  the  lessee,  or  by  the  officer 
without  authority  from  the  landlord. 

14.  Acts  of  a  landlord  in  interference  with  the  tenant's  possession,  to 
constitute  an  eviction,  must  clearly  indicate  an  intention  on  the  part  of  the 
landlord  that  the  tenant  shall  no  longer  continue  to  hold  the  premises. 

Appeal  from  the  Circuit  Court  of  Adams  county;  the 
Hon.  Joseph  Sibley,  Judge,  presiding. 

Mr.  O.  H.  Browning,  and  Mr.  Isaac  "&.  Morris,  for  the 
appellant. 

Messrs.  Skinner  &  Marsh,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Bill  was  filed  in  the  court  below,  by  Robert  Tillson,  against 
Isaac  1ST.  Morris,  Edgar  R.  Morris,  Maitland  Boone  and  others, 
to  enjoin  certain  actions  of  replevin,  and  to  redeem  from  a 
chattel  mortgage  executed  by  Boone,  on  the  furniture,  etc.,  in 
the  Quincy  House,  in  the  city  of  Quincy,  to  Isaac  N.  Morris, 
bearing  date  December  30,  1869. 

Isaac  N.  and  Edgar  R.  Morris  filed  their  joint  and  several 
answer  to  the  bill;  and  Isaac  K.  Morris  also  filed  his  cross-bill, 
praying  that  Boone  be  required  to  account,  etc.,  to  which 
answer  was  also  filed. 

The  decree  of  the  court  below  being  unsatisfactory  to  Isaac 
K.  Morris,  the  record  comes  before  us  on  his  appeal. 

The  record  is  exceedingly  voluminous,  and  the  facts  some- 
what complicated,  but,  it  is  believed,  the  following  statement 
will  be  sufficient  for  the  purposes  of  the  questions  we  deem  it 
necessary  to  discuss. 

By  three  separate  leases,  all  bearing  date  November  1, 1867, 
Isaac  ET.  Morris  leased  to  Maitland  Boone  and  Benjamin  A.  Wat- 
son certain  rooms  in  the  building  known  as  the  Quincy  House, 
for  hotel  purposes,  billiard  room,  etc.,  for  the  term  of  five  years 
then  next  ensuing.  The  aggregate  amount  of  rent  to  be  paid 
by  Boone  and  Watson  on  the  leases  was  $6000  per  annum, 
payable  in  monthly  installments;  and  they  were,  also,  within 
39— 81st  III. 
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one  year,  to  make  improvements  and  repairs  to  the  amount 
of  $5000,  to  consist,  in  part,  of  a  brick  building  of  the  same 
height  as  the  Quincy  House,  and  a  veranda  along  the  entire 
north  front  of  the  house. 

Boone  and  Watson  had  been  in  possession  some  time  before 
the  date  of  the  lease,  and  they  continued  in  possession  after 
its  execution,  running  a  hotel,  etc.,  as  partners,  until  in  1868, 
when  Watson  sold  out  to  Boone  and  retired  from  the  business, 
with  the  consent  of  Morris,  Boone  assuming  to  pay  Morris  all 
rent  in  arrear  and  ten  per  cent  interest  thereon. 

After  this,  a  short  time,  Boone  and  Morris,  by  agreement, 
modified  the  leases  so  that  Morris  was,  as  soon  as  practicable, 
to  lay  a  new  and  sufficient  pavement  along  the  whole  north 
front  of  the  premises;  reset  the  stone  steps  in  front  of  the 
house,  and  paint  the  outside  of  the  house  in  a  proper  manner; 
and  Boone  was  to  erect  the  addition  specified  in  the  lease,  at 
such  time  during  his  term  as  he  might  elect;  and,  whenever 
he  should  erect  the  building,  Morris  should  be  responsible  for, 
and  pay,  the  sum  of  $1500  towards  the  expenses  thereof,  and 
Boone  was  permitted  to  occupy  a  certain  described  room  free 
of  rent.  Morris  agreed  to  not  rent  the  cellar  or  basement 
under  the  north-west  corner  of  the  house,  for  saloon  purposes; 
and  Boone  agreed  to  release  Morris  from  all  claims  for  damages 
sustained  by  Watson  and  Boone,  by  reason  of  the  excavation 
of  a  cellar  under  the  north-west  part  of  the  building. 

In  October,  1868,  Morris,  at  the  request,  as  he  says,  of  Boone, 
entered  into  a  contract  with  one  Roux  for  the  erection  of 
the  additional  building,  who  completed  the  work  sometime 
afterwards.  This,  as  shown  by  a  separate  undertaking  of 
Boone,  of  date  October  4,  1868,  was  to  cost  $4020,  and,  pay- 
ment having  been  made  by  Morris,  Boone  obligated  himself  to 
give  Morris  his  notes  therefor,  less  $1500,  which  Morris  was  to 
pay,  himself. 

Morris  constituted  Nehemiah  Bushnell  his  attorney  in  fact, 
in  November,  1869,  empowering  him  to  collect  the  rent  due 
him  from  Boone,  and  on  the  30th  of  that  month  left  Quincy 
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for  Washington  City,  and  did  not  return  until  September, 
1870. 

On  the  29th  day  of  December,  1869,  Bushnell,  as  attorney 
in  fact  for  Morris,  issued  a  distress  warrant  on  each  of  the  three 
leases  for  sums  amounting,  in  the  whole,  to  $5999.38,  for  rent 
then  claimed  to  be  due  and  unpaid,  and  delivered  them  to  his 
bailiff,  who,  on  the  same  day,  levied  on  the  furniture  and 
other  personal  property  in  the  Quincy  House  belonging  to 
Boone. 

This  led  to  negotiations  between  Bushnell,  acting  as  attorney 
in  fact  for  Morris,  and  Edgar  B.  Morris,  also  acting  as  attorney 
for  Morris,  and  Boone,  which  were  protracted  for  several  days, 
but  finally,  'jn  the  31st  of  December,  resulted  in  a  settlement. 
Tillson  was  present  during  a  part  of  the  negotiations,  and,  to 
some  extent,  participated  therein.  A  new  lease,  bearing  date 
December  30,  1869,  excluding  some  of  the  property  embraced 
in  the  old  leases  and  including  other  property  not  embraced, 
therein,  for  the  term  of  three  years  from  the  first  day  of  Jan- 
uary, 1870,  was  executed  by  Bushnell  and  Edgar  R.  Morris, 
for  and  on  behalf  of  Isaac  "N.  Morris,  and  delivered  to 
Boone.  Boone  was  to  pay  $6093  in  one  year,  $6000  in 
two  years,  and  $6000  in  three  years,  to  be  paid  in  monthly 
installments  at  the  Merchants'  and  Farmers'  National  Bank, 
in  the  city  of  Quincy,  payment  of  which  was  to  be  secured 
by  chattel  mortgage,  giving  Morris  a  first  lien  on  all  the 
property  of  Boone. 

On  the  8th  of  October,  1867,  Boone  and  Watson  had  exe- 
cuted a  chattel  mortgage  on  all  their  personal  property  to  Till- 
son and  William  W.  Watson,  to  secure  the  payment  of  $10,000 
to  the  Eirst  National  Bank  of  Quincy,  for  which  the  mort- 
gagees were  the  sureties  of  the  mortgagors.  This  mortgage 
had  expired,  by  its  own  limitation,  when  the  distress  warrants 
were  issued;  and  judgment  had  been  obtained  by  the  bank  for 
the  amount  of  the  indebtedness  against  all  the  parties  to  the 
mortgrao-e. 

Boone  had  executed  and  delivered  a  chattel  mortgage  to 
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Bushnell  for  Isaac  1ST.  Morris,  pursuant  to  the  negotiation 
before  mentioned,  and  when  Bushnell  went  to  the  recorder's 
office  to  have  it  placed  on  record,  he  found  that  there  had 
also  been  filed  for  record,  a  short  time  previously,  another 
chattel  mortgage,  on  the  same  property,  from  Boone  to  Tillson 
and  William  A.  Watson,  to  secure  them  against  the  judgment  in 
favor  of  the  bank.  Bushnell  thereupon  refused  to  consummate 
the  negotiations  with  Boone  until  this  mortgage  was  released. 
Tillson  was  sent  for  and  executed  an  instrument  in  writing, 
releasing  the  mortgage,  in  favor  of  Morris,  and  the  mortgage 
to  Morris  was  then  placed  on  record.  The  old  leases  were  can- 
celed, and  Bushnell  and  Edgar  B.  Morris,  in  the  name  of  I. 
K.  Morris,  executed  and  delivered  to  Boone  a  receipt  for  all 
rents,  etc.,  due  to  that  date,  and  the  property  levied  upon  was 
released. 

There  is  a  dispute  between  the  parties  whether,  in  this  set- 
tlement, the  amounts  agreed  to  be  paid  by  Boone,  namely, 
$6093  in  one  year,  $6000  in  two  years,  and  $6000  in  three 
years,  were  solely  in  consideration  of  rent  thereafter  to  accrue, 
or  whether  they  included,  also,  rent  past  due,  payment  of 
which  was  thus  postponed.  Boone  claims  they  were  solely  for 
rent  to  accrue.  Morris  claims  that,  in  the  negotiations,  it  was 
agreed  there  was  then  due  him  $5000  on  account  of  rent;  that 
he  had  paid  out,  in  erecting  the  additional  building,  the  sum 
of  $1093,  which  Boone  was,  by  virtue  of  their  agreement  of 
the  4th  of  October,  1868,  to  repay  him,  and  that  the  sum 
agreed  upon  for  the  rent  to  accrue  was  $4000  per  annum,  and 
that  the  back  rent,  $5000,  and  the  amount  due  by  the  contract 
of  October  8,  1868,  $1093,  were  added  to  the  total  rent  for 
three  years,*  $12,000,  making  the  total  $18,093,  and  its  payment 
was  distributed  as  before  stated. 

Morris  denies  that  Bushnell  and  Edgar  B.  Morris  had  any 
authority  to  make  the  new  lease,  or  release  Boone  from  the 
payment  of  any  indebtedness  which  he  then  owed.  Boone 
claims  that,  even  conceding  the  want  of  authority  in  Bushnell 
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and  Edgar  R.  Morris,  Isaac  K".  Morris  subsequently  ratified 
all  they  agreed  to. 

Sometime  about  the  last  of  January,  or  the  first  of  Febru- 
ary, 1870,  Boone  sold  a  one-half  interest  in  the  furniture,  etc., 
of  the  Quincy  House,  to  George  IN".  Blossom,  for  $9500,  of 
which  he  paid  $2000,  only;  and.  in  the  following  December, 
Blossom  sold  his  interest,  estimated  then  at  $4000,  to  Robert 
Tillson,  who  also  guaranteed  him  against  harm  on  account  of 
the  debts  contracted  by  the  firm  of  Boone  &  Blossom.  Morris 
never  consented  that  Blossom  should  have  an  interest  in  the 
leases;  he,  however,  remained  in  the  hotel,  during  the  period  of 
his  ownership  of  the  interest  in  the  furniture,  as  partner  of 
Boone,  and,  afterwards,  as  agent  for  Boone,  until  Morris  re- 
plevied the  property  from  Boone. 

After  Morn's  returned  from  Washington,  and  sometime  in 
September,  1870,  he  and  Boone>  entered  into  an  agreement  to 
arbitrate  certain  matters  of  account,  for  rent  and  other  things, 
which  Morris  claimed  were  not  included  in  the  negotiations 
between  Bushnell  and  Boone,  in  December,  1869.  Boone,  sub- 
sequently, and  before  an  award  was  made,  gave  notice  that  he 
withdrew  his  consent  to  the  agreement.  The  arbitrators,  never- 
theless, proceeded  and  made  an  award  in  favor  of  Morris,  to 
which  we  shall  again  refer. 

On  the  3d  of  January,  1871,  Boone  being,  as  Morris  claimed, 
in  default  in  the  payment  of  rent,  Morris  brought  replevin  for 
the  property  described  in  the  chattel  mortgage  to  him  from 
Boone,  dated  December  30,  1869. 

Morris  sold,  on  the  26th  of  January,  1871,  to  Edgar  R. 
Morris,  as  it  is  claimed,  at  private  sale,  for  $10,000,  on  time, 
and  took  his  individual  notes  to  secure  the  payment. 

When  the  writ  was  levied,  Boone  was  absent  at  Washington. 
It  was  then  agreed  between  Morris,  by  his  attorneys,  Tillson 
acting  for  himself  and  Boone,  and  the  attorneys  of  the  Na- 
tional Bank  having  the  before  mentioned  judgment  against 
Boone,  Tillson  and  the  Watsons,  that  proceedings  on  the  writ 
should  be  delayed  until  the  10th  of  that  month,  without  preju- 
dice to  Morris  or  the  sheriff.     On  the  9th  of  the  month,  Boone, 


614  Morris  v.  Tillson  et  al.  [Jan.  T. 

Opinion  of  the  Court. 

having  returned  to  Quincy,  it  is  claimed,  sold  the  property  to 
Tillson.  On  the  28th  of  the  same  month,  Tillson  replevied 
the  property  from  Morris  and  the  sheriff,  and,  on  the  same  day, 
Edgar  B,.  Morris  replevied  from  him,  and  the  bill  in  this  case 
was  filed  some  time  subsequently. 

Earl  was,  by  consent  of  parties,  appointed  receiver,  and,  on 
the  5th  of  May,  1871,  sold  all  the  property,  except  the  liquors, 
cigars  and  hotel  stores,  which,  by  like  consent,  were  delivered 
to  Tillson,  to  Isaac  N.  Morris  for  $10,000. 

In  order  to  fix  the  limit  of  our  inquiries,  it  is  necessary 
to  ascertain,  at  the  outset,  whether  it  is  competent  for  Isaac 
"N.  Morris  to  go  behind  the  settlement  consummated  between 
Bushnell  and  Edgar  B.  Morris  (assuming  to  act  for  him)  and 
Boone,  on  the  31st  of  December,  1869. 

In  our  opinion,  he  is,  for  the  purpose  of  the  present  contro- 
versy, concluded  by  that  settlement.  In  his  answer  to  the  bill 
filed  by  Tillson,  he  alleges:  "Although  the  new  lease,  made 
by  Bushnell  in  Morris'  name,  was  without  ?authority  from 
Morris,  he,  nevertheless,  about  the  1st  of  February,  1870, 
recognized,  adopted  and  ratified  said  new  lease  and  the  chattel 
mortgage  from  Boone  to  him,  and  they  were  also  recognized 
and  acted  upon  by  Boone  and  Tillson."  And,  in  his  cross- 
bill, in  allusion  to  this  settlement,  he  says:  "Morris  was  in 
Washington,  and,  when  informed  of  this  new  arrangement, 
notified  Boone  that  it  was  unauthorized,  and  that  he  would  not 
abide  by  it,  but  hold  him  under  the  old  leases.  Boone,  how- 
ever, as  long  as  he  remained  in  possession,  claimed  under  the  new 
lease,  but,  soon  after  this,  Morris,  by  the  compulsory  condition 
of  affairs,  was  constrained,  and  did  accept  the  situation,  and 
notified  Boone  that  he  ratified  the  new  arrangement." 

The  lien  which  he  seeks  to  enforce  against  the  property,  is 
by  virtue  of  the  chattel  mortgage  executed  on  that  settlement; 
and  there  is,  moreover,  no  controversy,  but  that,  subsequent  to 
the  settlement,  he  resumed  the  control  of  the  property  which 
was  included  in  the  old  leases  but  was  omitted  from  the  new 
lease,  and  permitted  Boone  to  exercise  control  of  the  property 
embraced  in  the  new  lease  and  which  was  not  in  the  old  leases, 
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and  that  he  also  accepted  rent  and  gave  credit  for  it  on  the 
new  lease. 

It  could  hardly  be  seriously  pretended  that  it  is  competent 
for  a  party  to  recover  on  a  case,  not  only  different  from  that 
made  by  the  pleadings,  but  absolutely  inconsistent  with  it. 
And  the  principle  that  a  subsequent  ratification,  in  matters  of 
agency  like  those  here  under  consideration,  is  equivalent  to 
an  original  authority,  is  so  familiar  that  there  can  be  no  ques- 
tion save  whether  the  facts  bring  the  case  within  the  principle. 
So,  too,  we  apprehend,  there  can  be  no  necessity  to  refer  to 
authorities  to  support  so  evident  a  proposition  as  that  a  ratifica- 
tion of  an  agreement  concluded  by  an  agent  can  not,  in  the 
absence  of  the  express  consent  of  the  opposite  party,  be  limi- 
ted to  a  part  of  the  agreement.  It  is  a  unit,  and  must  either 
be  ratified  or  rejected  as  a  whole;  and  the  acceptance  of  a  part, 
wTith  full  knowledge,  is,  constructively,  an  acceptance  of  the 
whole. 

All  matters  in  dispute  between  Isaac  W.  Morris  and  Boone, 
therefore,  whether  relating  to  the  rent  claimed  to  be  due  for 
the  Quincy  House,  and  mutual  claims  for  damages  growing 
out  of  the  same,  or  to  the  private  accounts  of  the  parties,  will 
be  regarded  as  settled ;  and  the  rights  of  the  parties,  so  far 
as  the  subject  of  present  inquiry,  will  be  regarded  as  fixed 
by  the  settlement  concluded  on   the  31st  of  December,  1869. 

The  attempted  arbitration  between  Morris  and  Boone,  which 
occurred  in  September  and  October,  1870,  related  to  matters 
transpiring  prior  to  the  settlement  of  the  31st  of  December, 
1869,  and  can  not,  therefore,  be  considered.  The  chattel 
mortgage  under  which  Morris  claims,  could  not,  on  any  prin- 
ciple we  are  aware  of,  be  so  extended  as  to  become  a  lien  for 
the  amount  of  an  award  for  indebtedness  other  and  different 
than  that  described  in  and  professed  to  be  secured  by  the 
mortgage. 

The  next  and  most  difficult  question  we  have  to  determine 
is,  whether  it  is  competent  to  receive  parol  evidence  to  show 
that  the  consideration  named  in  the  lease  of  date  December 
30, 1869,  to  secure  the  payment  of  which  the  chattel  mortgage 
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was  given,  was,  in  part,  for  rent  past  due ;  or  are  the  lease  and 
mortgage  conclusive  that  it  was  for  rent  to  accrue? 

The  general  rule  is,  that  the  recital  of  payment  of  the  con- 
sideration, in  a  deed  for  the  conveyance  of  land,  may  be  con- 
tradicted, provided  it  is  not  sought,  by  the  evidence  offered  for 
that  purpose,  to  impair  the  effect  of  the  deed  as  a  conveyance. 
Illinois  Central  Insurance  Go.  v.  Wolf,  37  111.  355. 

As  was  said  in  McCrea  v.  Purmont,  16  Wend.  473:  "A 
party  is  estopped  by  his  deed.  He  is  not  to  be  permitted  to 
contradict  it.  So  far  as  the  deed  is  intended  to  pass  a  right, 
or  to  be  exclusive  evidence  of  a  contract,  it  concludes  the  par- 
ties to  it.  But  the  principle  goes  no  farther.  A  deed  is  not 
conclusive  of  everything  which  it  may  contain,  *  *  *  the 
acknowledgment  that  the  consideration  had  been  received  is 
not  conclusive  of  the  fact.  This  is  out  a  fact.  *  *  *  It 
[the  acknowledgment  in  the  deed]  does  not  necessarily  and 
undeniably  prove  the  fact.  It  creates  no  right;  it  extin- 
guishes none." 

It  is  impossible  to  say  that  the  lease  is  in  anywise  impaired, 
by  proving  that  a  part  of  the  consideration  was  for  rent  past 
due.  What  are  its  material  parts,  as  a  contract?  The  letting, 
the  length  of  the  term,  the  conditions,  the  amount  to  be  paid, 
and  when  paid.  The  evidence  offered  has  no  bearing  upon 
either  of  these.  It  is  not  sought  to  change  the  length  of  the 
term,  the  description  of  the  property  let,  the  conditions,  nor  the 
time  or  amount  of  payment.  Whether  for  rent  past  due.  or 
rent  to  accrue,  the  amounts  and  the  times  fixed  for  payment 
are  precisely  the  same,  and  will  so  remain;  the  only  result 
being  that,  in  the  one  contingency,  Morris  is  entitled,  upon 
proper  showing,  to  recover  a  part  of  the  amount,  and  in  the 
other  he  is  not. 

We  are  of  opinion  the  evidence  is  admissible,  under  the  rule 
referred  to.  But  we  are  also  of  opinion,  the  evidence  is  admis- 
sible  on  another  ground. 

Morris  claims  through  the  chattel  mortgage  which  is  given 
to  secure  the  payments  specified  in  the  lease.  Boone  and 
Tillson  reply  that  he  can  not  recover  those  amounts,  because 
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the  condition  upon  which  thej  were  payable  has  not  been  per- 
formed; in  other  words,  that  there  is  a  failure  in  the  consider- 
ation for  which  the  promise  of  payment  'was  made.  This 
presents  an  issue  which  Morris  may  controvert,  by  showing 
that  there  was  not,  in  fact,  a  failure  of  consideration;  and  it 
is  admissible  for  the  parties  to  give  in  evidence,  notwithstand- 
ing the  writing,  what  the  actual  consideration  was.  G.  W. 
Ins.  Co.  v.  Bees,  29  111.  272;  Mann  v.  Smyser  et  al.  76  id. 
365;  Gage  v.  Lewis,  68  id.  604. 

We  regard  the  evidence  as  clearly  preponderating  that 
$5000  of  back  rent,  and  $1093,  which  Boone  was  also  liable  to 
pay  to  Morris,  in  consequence  of  advances  made  by  him  to 
Roux,  under  the  contract  between  Boone  and  Morris  of  Octo- 
ber 8,  1868,  were  included  in  the  sums  provided  to  be  paid  by 
the  lease  of  date  December  30,  1869.  Boone  denies  that  such 
was  the  fact,  but  his  evidence,  even  considered  by  itself,  is  not 
entirely  satisfactory.  He  admits  that  Bushnell  was  claiming, 
and  that  there  was,  in  fact,  a  large  amount  of  rent  due,  and 
he  fails  to  show  how  it  was  all  paid.  The  property  in  the  new 
lease,  he  conceded  to  be  of  less  rental  value  than  that  in  the 
old  leases,  and  yet,  he  says,  he  agreed  to  pay  precisely  the  same 
amount  of  rent  for  it.  Why  did  he  agree  to  this?  He  is  com- 
pelled, by  indirection,  to  admit  that  the  amount  claimed  on 
the  old  leases  was  the  cause.  He  consented  to  it  in  consider- 
ation that  he  should  be  released  from  liability  on  the  old  leases 
— that  is  to  say,  whatever  amount  in  the  new  lease  is  beyond 
what  he  estimated  the  rental  value  of  the  property,  he  agreed 
to  pay  in  consideration  of  his  liability  on  the  old  leases;  that 
much  was  in  satisfaction  of  the  amount  due  on  them.  But  if 
he  is  right,  why  is  the  first  payment  under  the  new  lease  for 
$6093,  and  not  for  $6000  even,  the  annual  rent,  as  he  says,  of 
the  property? 

He  is  directly  contradicted  by  Edgar  R.  Morris,  who  was 
present  and  participated  in  the  settlement,  by  Isaac  "N.  Mor- 
ris, and  by  McFall.  Edgar  R.  Morris  says  the  annual  rental 
value  agreed  upon  was  $4000,  making  for  the  three  years  the 
lease  was  to  run  $12,000;  and  to  this  was  added  $5000  of  back 
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rent  agreed  to  be  due,  and  the  $1093  due  under  the  agreement 
of  October  8,  1868,  making  in  all  $18,093,  and  that  for  the 
accommodation  of  Boone  its  payment  was  extended  and  dis- 
tributed so  as  to  be  payable,  $6093  in  one  year,  $6000  in  two 
years,  and  $6000  in  three  years.  Isaac  1ST.  Morris  says  that, 
in  conversation  with  Boone,  he  admitted  to  him  that  this  is 
the  way  the  amounts  were  arrived  at  and  placed  in  the  new 
lease. 

McFall  was  one  of  the  arbitrators  in  the  attempted  arbitra- 
tion between  Boone  and  Morris,  and  he  says:  "The  subject 
of  back  rent  carried  into  the  new  lease  was  canvassed  on  every 
occasion.  It  was  our  understanding  that  $5000  of  back  rent 
had  been  provided  for  by  the  new  lease,  and  we  had  nothing 
to  do  with  that.  That  was  the  general  understanding.  I 
received  it  from  the  parties  concerned — Morris  and  Boone." 

A  memorandum  was  also  introduced  in  evidence,  in  Boone's 
handwriting,  proved  to  have  been  made  by  him  at  the  time  of 
the  settlement,  in  which  he  had  figured  up  the  amount  $18,000, 
from  the  same  data,  said,  by  Edgar  R.  Morris,  to  have  been 
used  in  making  the  settlement;  and  there  was,  also,  in  evi- 
dence a  like  memorandum  in  the  handwriting  of  Mr.  Bush- 
nell,  who  is  since  deceased,  proved  likewise  to  have  been  made 
at  the  time  of  the  settlement. 

It  is  equitable  that  Morris  should  be  allowed  the  $6093,  thus 
carried  into  the  new  lease,  the  fact  that  it  was  for  indebtedness 
past  due,  making  it  no  less  a  part  of  the  amount  secured  by 
the  mortgage  than  if  it  had  been  for  rent  to  accrue. 

It  is  true,  if  Tillson  may  be  regarded  as  a  purchaser  in  good 
faith,  without  notice  of  the  equity  of  Morris,  he  is  entitled  to 
rely  upon  the  presumption  arising  from  the  face  of  the  lease 
and  the  mortgage,  that  the  amounts  are  to  be  paid  only  for 
rent  to  accrue;  but,  with  no  design  to  reflect,  in  the  slightest, 
upon  his  integrity,  we  are  constrained  to  hold  that  he  does  not 
occupy  the  position  of  a  purchaser  in  good  faith,  without  no- 
tice of  Morris'  equity.  That  he  knew  there  were  back  rents 
due  from  Boone  to  Morris  at  the  time  of  the  settlement  con- 
summated between  Bushnell,  Edgar  Morris  and  Boone,  on  the 
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31st  day  of  December,  1869,  is  admitted  by  his  release  of  his 
chattel  mortgage,  executed  on  that  day,  in  which  he  recited: 

"Which  said  lease  (referring  to  the  lease  then  executed)  the 
said  Morris  declines  to  deliver  to  said  Boone  till  said  first 
named  mortgage  is  released;  and  till  such  release  is  executed, 
also  declines  to  waive  his  prior  claim  on  said  mortgaged  prop- 
erty for  rents  due  and  unpaid  on  prior  and  existing  leases, 
made  of  certain  parts  of  said  Quincy  House  property  by  the 
said  Morris  to  the  said  Maitland  Boone  and  Benjamin  A. 
Watson,  and  which  said  property  the  said  Morris  has  caused 
to  be  distrained,  and  now  holds  for  such  back  rent." 

If  the  rents  were,  as  he  acknowledges,  then  due,  how  were 
they  paid?  He  must  have  known  all  about  the  transaction. 
Boone  was  his  son-in-law;  there  was  great  intimacy  and  entire 
confidence  between  them;  they  had  been  in  partnership  before, 
the  business  of  which,  at  that  time,  was  not  yet  finally  settled, 
and  both  say  that  Tillson  was  fully  advised  of  everything 
Boone  did  in  this  matter. 

The  fact  that  Tillson  understood  the  back  rent  was  finally 
settled,  in  his  conversation  with  Bushnell,  and  that  Blossom 
so  understood  Bushnell  to  say,  we  regard,  under  all  the  circum- 
stances, as  having  but  little  weight  to  show  that  Tillson  must 
have  understood  the  lease  only  covered  the  future  rent  for  the 
property. 

In  one  sense  the  back  rent  was  settled,  and  all  that  Boone  was 
to  be  liable  for  was  shown  by  the  lease.  That  is,  the  back  rent, 
by  the  agreement,  had  ceased  to  be  an  indebtedness  past  due, 
and  it  had  become  a  debt,  payable  in  the  future,  in  connection 
with  rent  to  become  due.  Had  Boone  gone  on  and  faithfully 
kept  his  covenants,  so  as  to  have  avoided  a  breach  of  the  con- 
dition of  his  mortgage,  it  would  have  been  of  no  consequence 
between  the  parties,  or  to  others,  that  the  back  rent  had  been 
added  to  and  consolidated  with  the  amount  of  future  rent,  to 
be  paid  in  the  amounts  and  at  the  times  specified  in  the  new 
lease.  It  was  not  then  contemplated  that  Boone  would  not 
keep  his  covenants;  and  parties,  in  speaking  of  the  settlement, 
would  not,  ordinarily,  find  it  necessary  to  specify  other  than 
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in  general,  and,  perhaps,  not  very  precise  terms,  the  result  of 
the  transaction. 

"We  can  not,  in  view  of  other  evidence  in  the  record,  to  some 
of  which  we  have  heretofore  referred,  be  persuaded  that  Mr. 
Bushnell  did  not  understand  the  back  rent  was  carried  forward 
into  the  new  lease;  and  we  must,  therefore,  suppose  that  in 
his  reference  to  the  settlement,  he  spoke  of  it  with  reference 
to  its  effect  in  the  event,  which  was  most  likely  assumed,  that 
it  should  be  fully  carried  out  by  all  the  parties.  But  Tillson 
ought  to  have  known,  for  the  means  of  information  were  before 
him,  that  the  back  rent  was  an  element  in  the  new  lease,  and 
went  to  swell  the  amount  to  be  paid. 

When  Tillson  purchased,  the  property  was  in  Morris'  pos- 
session, and  he  should  have  gone  to  him  for  information  as  to 
the  extent  of  his  claim. 

There  is  no  controversy  in  the  evidence  that  when  the  writ 
of  replevin  in  favor  of  Morris  was  first  levied  on  the  property, 
proceedings  under  the  writ  were  delayed  until  the  return  of 
Boone  from  "Washington,  at  Tillson's  request,  acting  for  him- 
self and  for  Boone,  and  upon  his  guaranty  that  neither  Morris 
nor  the  officers  should  be  in  any  manner  prejudiced  by  this 
delay.  Morris  says,  in  two  conversations  subsequently  had 
with  Tillson,  he  admitted  the  property  belonged  to  Morris, 
and  begged  that  he  would  be  lenient  to  Boone,  in  consequence 
of  Boone's  family.  He  does  not  show  by  any  evidence  that  he 
ever  notified  Morris  of  his  having  bought,  or  of  his  intention 
to  buy  the  property  from  Boone.  When  he  did  buy,  as  before 
observed,  the  property  had  been  taken  by  Morris  on  his  writ, 
and  this,  after  the  recognitions  testified  to  by  Morris  of  his 
ownership  of  the  property. 

We  are  not,  however,  prepared  to  hold  that  the  purchase  by 
Tillson  was  fraudulent  as  against  creditors,  so  as  to  entirely 
avoid  it.  The  proof  is  clear  that  Boone  was,  and  had  been  for 
a  long  time,  largely  indebted  to  him.  At  one  time,  as  has 
been  incidentally  stated,  he  had,  in  connection  with  William 
Watson,  a  chattel  mortgage  on  the  property  to  secure  them  as 
sureties  on  a  claim  for  $10,000.     This,  afterwards,  passed  into 
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judgment,  the  payment  of  which  was  again  attempted  to  be 
secured  by  the  chattel  mortgage  which  Tillson  released  on  the 
31st  of  December,  1869.  Before  the  purchase,  Tillson  had 
paid  that  judgment,  and  Boone  had  no  other  means  than  this 
property  of  remunerating  him. 

There  is  no  evidence  of  bad  faith,  other  than  what  is  to  be 
implied  from  a  purchase  made  when  the  property  was  in  the 
adverse  possession  of  the  officers  under  Morris'  writ.  The  law 
allowed  Boone,  in  good  faith,  to  prefer  Tillson  to  other  creditors, 
and  the  preference  was  a  most  natural  one.  We  think  the 
sale  good,  to  the  extent  of  Boone's  equitable  interest  in  the 
property,  after  satisfying  the  amount  secured  to  Morris  by  his 
mortgage. 

In  stating  an  account  between  the  parties,  Morris  is  entitled 
to  the  $6093,  carried  into  the  new  lease,  and  the  amount  of 
rent  at  the  rate  of  $4000  per  annum  due  from  the  1st  day  of 
January,  1870,  until  the  expiration  of  Boone's  tenancy.  He 
is  also  entitled  to  reimbursement  for  all  necessary  expendi- 
tures made  in  regaining  possession  of  the  property,  under  the 
terms  of  the  mortgage,  and  to  reasonable  compensation  for  his 
own  time  while  so  necessarily  engaged. 

Claim  is  made  by  Morris  for  $1500,  liquidated  damages. 
This  is  not  admissible,  according  to  principles  of  equity.  A 
court  of  equity  will  rarely,  if  ever,  enforce  a  forfeiture,  but 
usually  contents  itself  with  compensating  a  party  for  what 
he  has  lost.  This,  in  the  present  instance,  will  be  done  by 
giving  him  legal  interest  on  the  $6093  from  the  first  of  Jan- 
nary,  1870,  and  legal  interest  on  the  amount  due  for  rent 
which  accrued  after  the  1st  of  January,  1870,  from  the  time  it 
was  due. 

Boone  is  entitled  to  be  credited  with  all  payments  he  has 
made  on  the  lease  since  January  1,  1870.  By  the  terms  of  the 
settlement  concluded  on  the  31st  of  December,  1869,  he  was 
entitled  to  make  repairs,  etc.,  on  the  Quincy  House,  subject  to 
the  direction  of  Edgar  R.  Morris,  to  the  amount  of  $1500. 
He  is  entitled  to  be  credited  also  with  the  amount  of  repairs 
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so  made.  He  claims,  however,  to  have  made  repairs  in  excess 
of  the  $1500. 

If  such  repairs  were  made,  either  by  the  request  or  with  the 
subsequent  approval  of  Isaac  ~N.  Morris,  he  is  entitled  to  be 
credited  with  the  amount.  But  if  repairs  were  made  in  excess 
of  that  amount,  whether  with  or  without  the  authority  of 
Edgar  ~R.  Morris,  which  were  neither  requested  by  Isaac  !N". 
Morris,  nor  subsequently  approved  of  by  him,  he  is  entitled  to 
no  credit  on  account  of  them.  The  authority  of  Edgar  R. 
Morris  is  limited  to  $1500  by  the  agreement,  and  beyond  that 
it  gives  him  no  authority  whatever  to  bind  Isaac  ST.  Morris. 

Claim  is  made  for  damages  in  not  completing  the  addition 
to  the  house  within  a  stipulated  time.  So  far  as  the  present 
record  is  concerned,  this  claim  is  without  merit,  and  should  be 
disallowed.  It  does  not  appear  that  Morris  ever  covenanted 
to  complete  the  addition  within  any  stipulated  time.  He  con- 
tracted for  the  building,  and  its  erection  was  under  the  direc- 
tion of  Boone,  who  was  likewise  to  make  repayment  of  the 
greater  part  of  the  money  after  "it  was  advanced  by  Morris,  for 
that  purpose,  which  he  does  not  appear  to  have  done. 

There  is  controversy  as  to  when  Boone's  tenancy  terminated. 
Boone  and  Tillson  claim  that  he  was  evicted  when  the  writ  of 
replevin  in  favor  of  Morris  was  served;  while  Morris  denies 
that  there  was  an  eviction,  and  claims  that  the  tenancy  did  not 
terminate  until  the  4th  of  May,  1871,  when  he  gave  notice  of 
his  election  to  treat  it  as  terminated. 

It  does  not  seem  to  be  seriously  controverted,  and  we  shall, 
therefore,  assume  such  to  be  the  fact,  that  Morris  was  fully 
authorized,  under  the  terms  of  his  mortgage,  to  proceed,  as  he 
did,  by  his  writ  of  replevin,  to  possess  himself  of  the  property. 
The  service  of  the  writ  did  not,  of  itself,  operate  as  an  eviction, 
for  Boone  had  himself  authorized  the  proceeding,  and  notwith- 
standing the  loss  of  this  property,  he  might  still  have  enjoyed 
the  use  of  the  premises.  Nor  do  we  think  any  delay  in  the 
officers  in  executing  the  writ,  unauthorized  by  Morris,  how- 
ever liable  it  might  render  them,  could  be  held  to  be  an  evic- 
tion by  Morris.     So,  also,  if  any  delay  in  moving  the  property, 
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or  any  other  act  which  might  otherwise  be  held  to  be  an  evic- 
tion, was  sanctioned  by  Boone,  it  could  not  be  regarded  as  an 
eviction. 

The  rule  laid  down  in  Hayner  et  al.  v.  Smith  and  wife,  63 
111.  430,  and  followed  in  Lynch  v.  Baldwin,  69  111.  210,  and 
Walker  et  al.  v.  Tucker,  70  id.  528,  is,  that  acts  by  the  land- 
lord, in  interference  with  the  tenant's  possession,  to  constitute 
an  eviction,  must  clearly  indicate  an  intention  on  the  part  of 
the  landlord  that  the  tenant  shall  no  longer  continue  to  hold 
the  premises. 

Tested  by  this  rule,  we  are  not  fully  satisfied  that  the  evi- 
dence in  the  record  sustains  the  position  that  there  was  an 
eviction  by  Morris  prior  to  his  giving  notice  of  his  termination 
of  the  tenancy  on  the  4th  of  May,  1871. 

The  delay  in  removing  the  property,  from  the  3d  to  the  10th 
of  January,  was  by  consent  of  all  parties  in  interest,  and  clearly 
did  not  have  the  effect  of  an  eviction.  And  the  delay  for  sev- 
eral days  succeeding  the  10th,  is  satisfactorily  accounted  for 
by  the  efforts  made,  and  expectations  entertained  by  the  par- 
ties, that  they  would  be  successful  in  effecting  a  compromise. 
After  all  hope  of  compromise  had  ended,  it  is  not  clearly  shown 
that  any  direction  of  Morris,  or  any  act  done  by  his  sanction, 
without  the  consent  of  Boone,  unnecessarily  delayed  the  re- 
moval of  the  property,  or  interfered  with  Boone's  occupancy 
of  the  premises.  It  is,  indeed,  quite  apparent  that  he  was  not 
actually  obstructed  in  any  attempt  to  occupy  them,  for  he  made 
no  such  attempt;  nor,  beyond  some  threats  made  in  passion 
to  sub-let  them  for  a  negro  boarding  house,  and  for  a  house  of 
prostitution,  he  does  not  appear  to  have  ever  manifested  any 
design  to  subsequently  occupy  them. 

The  views  we  have  expressed  renders  it  necessary  that  the 
decree  be  reversed  and  the  cause  remanded,  and  we  are  of 
opinion  that  it  will  be  better  that  a  reference  be  made  to  a 
master  to  take  and  report  an  account. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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ABATEMENT. 

Defective  service  op  process. 

1.  The  question  whether  a  summons  has  been  properly  served,  or 
served  on  a  proper  person,  as  an  agent  of  a  corporation,  can  not  be 
raised  by  plea  in  abatement.  Such  a  plea  does  not  furnish  a  better  writ. 
Protection  Life  Ins.  Go.  v.  Palmer,  Admr.  88. 

In  attachment  proceedings.    See  ATTACHMENT,  1. 

ACCESSORY.    See  CRIMINAL  LAW,  15,  16,  17. 

ACCOUNTS.     ' 
Account  op  guardian.    See  GUARDIAN  AND  WARD,  1,  2. 
Partnership  account. 

How  stated.    See  PARTNERSHIP,  4,  5. 

ACKNOWLEDGMENT  OF  DEEDS. 
Impeaching  by  parol. 

1.  Proof  to  overcome.  If  the  acknowledgment  of  a  deed  by  a  mar- 
ried woman  can  be  overcome  by  parol  evidence  impeaching  and  contra- 
dicting the  officer's  certificate,  it  must  be  clear  and  satisfactory,  and  the 
acts  and  conduct  of  the  party  seeking  the  same  must  not  be  wholly  in- 
consistent with  the  claim  set  up.     Crave  v.  Crane  et  ah  165. 

ACTION. 
For  wrongfully  causing  death.    See  DEATH,  1. 

ADMINISTRATION  OF  ESTATES. 
Allowance  of  claim — presumption. 

1.    Where  a  claim  is  allowed  by  the  county  court  against  an  estate, 

after  the  payment  of  other  debts,  and  the  surplus  of  assets  to  the  heirs, 

it  is  prima  facie  a  valid  claim,  and  in  a  suit  against  the  heirs  by  the 

administrator  and  his  securities  paying  the  same,  it  will  be  presumed, 

40— 81st  III. 
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ADMINISTRATION  OF  ESTATES. 

Allowance  of  claim — presumption.     Continued. 

in  the  absence  of  proof  to  the  contrary,  that  he  was  liable  and  the  estate 
bound  for  its  payment,  although  allowed  after  two  years  from  the  grant 
of  administration.     Outright  et  al.  v.  Stanford  et  al.  240. 

Premature  payment  to  heirs. 

2.  Remedy  of  the  administrator.  Where  an  administrator,  after  set- 
tlement of  an  estate  and  the  payment  of  the  balance  in  his  hands  to  the 
heirs,  is  compelled  to  pay  a  new  claim  unknown  to  him  within  the  two 
years  after  the  grant  of  his  letters,  he  or  his  executors  may  maintain  a 
bill  in  equity  against  such  heirs,  to  reimburse  him  or  his  estate  for  the 
sum  so  paid,  although  no  refunding  bond  was  taken.     Ibid.  240. 

Executor's  account — fraud. 

3.  Erroneous  credits  in  account  as  evidence  of  fraud.  An  account  of 
an  executor,  made  out  by  his  attorney  in  his  absence  and  without  his 
knowledge,  in  which  he  is  credited  with  one  or  two  items  not  in  fact 
paid,  is  not  sufficient  to  show  actual  fraud;  and  one  who  has  received 
more  money  from  such  executor  than  entitled  to  by  law,  is  not  in  a 
position  to  complain  of  the  account  for  such  errors.  Williams  v.  Rhodes 
et  al.  571. 

Sale  of  land  to  pat  debts. 

4.  Affidavit  of  non-residence  of  defendants.  The  statute  providing 
for  publication  of  notice  of  an  application  by  an  administrator  for  the 
sale  of  land  to  pay  debts,  being  silent  as  to  who  shall  make  the  affida- 
vit, to  authorize  publication,  there  is  no  force  in  an  objection  that  it  is 
made  by  a  person  other  than  the  administrator.  Rowand  et  al.  v.  Car- 
roll et  al.  224. 

5.  Sufficiency  of  affidavit  to  authorize  'publication.  An  affidavit  of 
,the  non-residence  of  the  defendants  in  a  petition  by  an  administrator  to 
sell  lands,  to  authorize  publication  of  notice,  may  be  made  upon  the 
affiant's  information  and  belief,  and  perjury  may  be  assigned  on  such 
affidavit.    Ibid.  224. 

6.  When  claims  have  not  teen  allowed.  An  executor's  sale  of  real 
estate,  under  a  decree  of  court,  to  pay  debts  of  his  testator,  can  not  be 
impeached  or  set  aside  because  sold  to  pay  debts  not  presented  and  al- 
lowed, if  he  is  notified  of  their  existence  and  they  are  bona  fide;  nor 
does  it  matter  whether  they  were  secured  or  not.  Williams  v.  Rhodes 
et  al.  571. 

7.  Ratification  of  sale.    See  SALES,  13. 

ADMISSIONS. 

Admissions  by  the  pleadings. 

Whether  conclusive.     See  PLEADING,  2. 

Matters  so  admitted  need  not  be  proved.  See  PLEADING  AND  EVI- 
DENCE, 1,  2. 
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ADULTERY. 

Facts  showing.    See  DIVORCE,  1. 

ADVERSE  POSSESSION.     See  POSSESSION,  1,  2. 

AGENCY. 

Ratification  by  principal. 

1.  A  subsequent  ratification  in  matters  of  agency  is  equivalent  to  an 
original  authority.    Morris  v.  Tillson  et  al.  607. 

2.  A  ratification  of  an  agreement  concluded  by  an  agent  can  not,  in 
the  absence  of  the  express  consent  of  the  opposite  party,  be  limited  to 
a  part  of  the  agreement.  The  acceptance  of  a  part,  with  full  knowledge 
of  the  whole,  is  constructively  an  acceptance  of  the  whole.    Ibid.  607. 

AS  BETWEEN  HUSBAND  AND  WIPE. 

3.  When  a  husband  receives  payments  of  money  on  an  obligation  to 
his  wife,  the  possession  of  the  obligation  is  evidence  tending  to  prove 
he  has  authority  to  receive  the  money  for  his  wife,  but  is  by  no  means 
conclusive  of  that  fact.     Tazel  v.  Palmer,  82 

4.  Husband  procuring  passage  for  wife  on  railroad — whether  he  is 
her  agent     See  HUSBAND  AND  WIFE,  11. 

Service  on  agent  op  corporation.    See  PROCESS,  5. 

Payment  to  an  agent.    See  PAYMENT,  3. 

ALIBI. 
Proof  required  to  show.    See  CRIMINAL  LAW,  5. 

AMENDMENTS. 
As  to  parties. 

1.  As  to  character  in  which  plaintiff  sues.  Under  the  Practice  Act 
the  court  has  ample  power  to  allow  amendments  to  be  made  as  to  the 
character  in  which  the  plaintiff  sues,  and  this  is  no  ground  for  a  continu- 
ance unless  the  defendant  shows  by  affidavit  that  he  is  surprised.  Litch- 
field Goal  Go.  v.  Taylor,  590. 

2.  Dismissing  improper  plaintiff.  Where  an  improper  plaintiff  is 
dismissed  from  a  cause,  there  is  no  occasion  for  refiling  the  declaration, 
or  for  any  further  plea,  the  cause  of  action  being  the  same  as  before. 
Dickson  v.  Chicago,  Burlington  and  Quincy  R.  R.  Go.  215. 

Amendment  of  record. 

3.  At  subsequent  term.  A  court  has  power  to  amend  its  own  records 
at  a  subsequent  term,  upon  notice  to  parties  interested,  and,  as  between 
the  original  parties,  it  seems  there  is  no  limitation  as  to  the  time  in 
which  such  amendments  may  be  allowed;  but  rights  acquired  by  per- 
sons not  parties  to  the  record,  previous  to  any  such  amendments,  are 
not  affected  thereby.     Church  et  al.  v.  English,  442. 

4.  Whether  the  record  when  amended  will  be  erroneous  or  not,  is  not  a 
question  on  a  motion  to  amend.    Upon  an  application  to  amend  a  record 
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AMENDMENTS.    Amendment  of  record.    Continued. 

at  a  subsequent  term  so  as  to  show  what  orders  were  in  fact  made  at  a 
previous  term,  the  question  as  to  whether  such  orders  were  rightfully 
made,  does  not  arise.     Church  et  al.  v.  English,  442. 

5.  May  be  amended  after  the  cause  is  removed  from  the  court  on  change 
of  venue.  The  fact  the  venue  of  a  cause  has  been  changed  and  the  cause 
tried  in  the  court  to  which  it  was  changed,  does  not  deprive  the  court 
where  the  cause  originated,  of  jurisdiction  to  amend  its  record  made  in 
the  cause  previous  to  such  change  of  venue.    Ibid.  442. 

Amendment  of  execution. 

6.  Effect  thereof  on  a  levy.    See  EXECUTION,  10. 

ANIMALS. 
Fer^e  nature. 

1.  What  is  not.  A  buffalo  which  has  been  captured  when  a  calf,  and 
reared  on  a  farm  with  domestic  cattle,  and  become  so  tame  as  to  take 
food  from  the  hands  of  its  master  like  other  cattle,  and  to  be  easily 
driven  home  when  it  strays  away,  is  no  longer  of  a  wild  nature,  but 
is  the  subject  of  property,  and  for  any  trespass  committed  by  it  the 
owner  is  liable,  and  for  any  injury  done  to  it  by  others  he  can  recover 
damages.     Ulery  v.  Jones  et  al.  403 

ANTE-NUPTIAL  CONTRACT. 

When  the  right  accrues. 

1.  Not  until  widowhood.  Where,  by  the  terms  of  an  ante-nuptial 
contract,  the  intended  wife,  in  case  the  marriage  is  consummated,  and 
she  survives  her  husband,  is  to  receive  a  certain  sum  of  money  out  of 
his  personal  estate,  in  lieu  of  dower,  distributive  share  and  allowances 
of  all  kinds  out  of  his  estate,  such  provision  is  a  substitute  or  equivalent 
for  dower,  which  can  only  be  claimed  by  her  in  case  she  becomes  his 
widow.     Jordan  v.  Clark  et  al.  465. 

Effect  of  divorce. 

2.  For  fault  of  the  wife.  Where,  by  the  terms  of  an  ante-nuptial 
contract,  a  certain  sum  is  provided  for  the  wife,  to  be  paid  out  of  the 
personal  estate  of  the  husband,  as  a  substitute  or  equivalent  for  dower, 
in  case  she  survives  him,  a  divorce  granted  to  the  husband  for  the  fault 
or  misconduct  of  the  wife,  Mill  bar  any  claim  against  his  estate  under 
such  contract.    Ibid.  465. 

APPEALS. 

HOW  TAKEN  FROM  JUSTICE. 

1.  Bond  must  be  filed  in  twenty  days.  An  appeal  for  a  trial  de  novo 
being  purely  a  statutory  right,  the  party  attempting  to  appeal  from  the 
judgment  of  a  justice  of  the  peace  must  file  his  appeal  bond  within  the 
time  prescribed  by  the  statute.  If  filed  twenty-one  days  after  judgment, 
his  appeal  will  be  dismissed  on  motion.  Kemper  v.  Town  of  Waverly, 
278. 
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APPEARANCE. 
What  constitutes. 

1.  Its  effect  on  service.  By  filing  a  demurrer  to  the  declaration,  the 
defendant  is  in  court,  whether  the  service  is  sufficient  or  not.  Protec- 
tion Life  Ins.  Go.  v.  Palmer,  Admr.  88. 

ARSON.    See  CRIMINAL  LAW,  6. 

ASSIGNMENT. 
Assignee  before  maturity. 

1.  How  far  protected.  Where  the  maker  of  a  negotiable  instrument 
puts  it  in  circulation,  and  it  is  negotiated  before  due,  and  passes  into 
the  hands  of  third  parties  for  a  valid  consideration,  the  maker  can  not 
be  permitted  to  defeat  payment,  unless  he  establishes  the  fact  that  the 
holder  purchased  with  notice  of  his  defense.  Murray  et  al.  v.  Beck- 
with,AS. 

2.  Assignee  not  bound  to  call  on  maker  and  make  inquiry  before  pur- 
chasing. A  party  about  to  take  an  assignment  of  a  promissory  note,  is 
under  no  obligation  to  call  upon  the  maker  and  make  inquiry  before 
purchasing  the  same,  even  though  he  lives  in  the  same  place  with  the 
maker,  and  the  note  is  nearly  due  and  is  offered  to  him  at  a  discount, 
and  he  knows  that  the  maker  is  solvent.     Ibid.  43. 

3.  Of  notice  to  assignee.  The  payee  of  a  promissory  note  called  on 
a  person  residing  in  the  same  place  with  the  maker,  three  days  before 
its  maturity,  and  represented  to  him  that  he  was  going  to  Philadelphia 
to  take  up  paper  which  he  owed,  and  that  he  needed  money  or  paper 
not  due  for  that  purpose ;  that  the  note  he  then  held  would  become  due 
before  he  reached  Philadelphia,  and  he  could  not  use  overdue  paper, 
and  thereupon  sold  and  assigned  the  note  to  such  person  at  a  discount 
of  three  per  cent,  taking  his  note  for  the  amount,  due  in  thirty  days : 
Held,  that  these  were  not  such  circumstances  as  would  charge  the  as- 
signee with  notice  of  any  defense  to  the  note.    Ibid.  43. 

Assignee  op  notes  for  purchase  money. 

4.  Of  Ids  right  to  enforce  lien  reserved  by  the  vendor.    See  MORT- 
GAGES AND  DEEDS  OF  TRUST,  1. 

ASSUMPSIT. 
When  it  lies. 

1.  Upon  sealed  policy  of  insurance.  Under  the  present  Practice  Act, 
assumpsit  will  lie  upon  a  sealed  policy  of  insurance,  the  distinction  be- 
tween sealed  and  unsealed  instruments  being  abolished  as  to  the  form 
of  action.    Protection  Life  Ins:  Co.  v.  Palmer,  Admr.  88. 

ATTACHMENT. 

Plea  in  abatement. 

1.  Issue  on  plea.  Where  an  affidavit  states,  as  ground  for  an  attach- 
ment, that  the  defendant,  within  two  years  preceding  the  filing  of  the 
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affidavit,  had  fraudulently  conveyed  and  assigned  his  property,  so  as  to 
hinder  and  delay  creditors,  and  the  defendant,  by  his  plea,  traverses  the 
affidavit,  the  only  question  is  whether  the  defendant  has,  within  two 
years  before  the  commencement  of  the  suit,  fraudulently  conveyed  or 
assigned  his  effects  so  as  to  hinder  or  delay  his  creditors.  H.  &  J. 
Schwdbacker  v.  Hush  et  al.  310. 

Effect  of  issue  on  plea  denying  fraud. 

2.  Where  the  issue  in  an  attachment  suit  is  whether  the  defendant 
has  fraudulently  conveyed  or  assigned  his  property  within  two  years 
preceding  the  commencement  of  the  suit,  so  as  to  hinder  and  delay  his 
creditors,  the  question  whether  goods  sold  by  him  were  delivered  to  the 
purchaser  so  as  to  pass  title  as  against  his  creditor,  is  not  presented. 
Ibid.  310. 

Notice  by  publication.    See  PUBLICATION,  2. 

BASTARDY. 

Judgment. 

1.  Birth  of  twins  after  complaint  made.  Where  a  complaint  charges 
the  defendant  with  being  the  father  of  a  child  which,  when  born,  will 
be  a  bastard,  and,  subsequently,  the  woman  making  the  complaint 
gives  birth  to  twins,  it  is  not  erroneous  to  render  judgment,  upon  con- 
viction, for  the  payment  of  the  same  amount  as  if  only  one  child  had 
been  born.     Connelly  v.  The  People  ex  rel.  379. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX. 
CEPTIONS,  1  to  7. 

BLANK  IN  DEED. 
Filling  the  same  after  execution.    See  CONVEYANCES,  1,  2. 

BOARD  OF  SUPERVISORS. 
Power  over  compensation  of  county  superintendent.    See  FEES 
AND  SALARIES,  2. 

BOND. 
Of  clerk  of  circuit  court. 

Liability  on.    See  OFFICIAL  BONDS,  3,  4. 
Constable's  bond.    Same  title,  5,  6,  7. 

BRIDGES. 
Joining  fences  thereto.    See  HIGHWAYS,  7  to  10. 

BURDEN  OF  PROOF. 
As  to  a  person  being  a  voter.    See  ELECTIONS,  2. 
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CARRIERS. 
Where  there  are  several,  carriers  on  the  route. 

1.  Liability  of  the  carrier  who  first  receives  the  goods.  Where  goods 
are  delivered  to  a  common  carrier  to  be  carried  to  a  designated  place, 
and  the  charges  for  transportation  to  that  place  paid  in  full,  and  tire 
goods  are  received  by  the  carrier  without  any  contract  limiting  his  lia- 
bility, such  carrier  is  responsible  for  the  delivery  of  the  goods  at  the 
place  designated,  notwithstanding  its  line  ends  before  reaching  such 
place  and  the  goods  are  delivered  to  another  carrier  in  good  order  at 
the  termination  of  its  line.    Adams  Express  Go.  v.  Wilson  et  al.  339. 

Pre-payment  of  freight  charges. 

2.  Not  essential  to  liability  of  carrier.  A  carrier  may  exact  pay- 
ment of  charges  for  carrying  goods  in  advance,  or  may  transport 
them  trusting  to  its  lien  and  the  mode  of  its  enforcement;  and  if  it 
adopts  the  latter  course,  it  is  bound  to  the  same  measure  of  duty  in  car- 
rying, storing  and  holding  for  the  consignee,  as  if  the  charges  had 
been  prepaid.  Indianapolis  and  St.  Louis  JR.  JR.  Co.  v.  Herndon  et  al. 
173. 

Lien  for  freight. 

3.  How  enforced.  When  parties  ship  fruit  trees  to  a  point  to  their 
own  address,  as  consignees,  the  carrier,  neither  at  common  law  nor  by 
the  statute,  is  authorized  to  place  the  trees  in  the  hands  of  a  stranger, 
with  directions  to  him  to  sell  enough  of  them  to  pay  the  charges  of 
transportation,  and  if  he  does  he  will  be  liable  in  trover  to  the  owners. 
Ibid.  143. 

Delivery  to  the  wrong  person. 

4.  Whether  justifiable.  The  negligence  of  the  consignee  of  goods  to 
call  for  the  same  and  pay  freight  within  a  reasonable  time  after  they 
reach  their  destination,  will  not  justify  the  carrier  in  delivering  the 
same  to  an  unauthorized  person,  or  to  a  person  in  violation  of  the  writ- 
ten  directions  of  the  owner.    Ibid.  143. 

Escape  of  stock  from  defective  cars. 

5.  Liability  of  carrier.  Where  a  railway  company  undertakes  to 
transport  live  stock,  it  is  its  duty  to  furnish  good  and  sufficient  cars  in 
which  to  carry  the  same,  and  if  it  does  not,  and  animals  escape  from 
defects  in  its  cars,  beyond  the  terminus  of  its  road,  it  will  be  liable  for 
the  loss,  even  though  there  be  a  special  contract  limiting  its  liability  to 
the  end  of  the  road.  Indianapolis,  Bloomington  and  Western  By.  Co. 
v.  Strain  et  al.  504. 

6.  Measure  of  damages  for  escape  of  stock.  See  MEASURE  OF 
DAMAGES,  3. 

CHANCERY. 
Description  of  parties. 

1.  Requisites  of  the  bill.  On  bill  to  foreclose  a  mortgage  given  for 
the  purchase  money  of  land  sold,  where  a  foreign  corporation,  subse- 
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quent  to  the  mortgage,  acquired  some  interest  in  the  property  by  a  cer- 
tain name,  it  is  sufficient  to  make  such  corporation  a  party  in  the  name 
it  acquired  the  interest,  and  it  is  not  necessary  to  aver  that  such  party 

•      is  a  corporation,  no  personal  decree  being  sought  against  it.    Short 
et  al.  v.  Raub,  509. 

Answering  to  the  merits. 

2.  When  required.  Where  the  time  for  answering  a  bill  in  chancery 
is  extended  by  written  stipulation,  and  in  consideration  of  such  exten- 
sion the  defendant  is  to  answer  to  the  merits,  he  must  so  answer,  and  if 
he  pleads  in  abatement  the  pendency  of  another  suit,  it  is  proper  to 
strike  the  plea  from  the  files.    Morgan  et  al.  v.  Corlies,  72. 

Laches  as  a  defense. 

3.  When  it  need  not  be  pleaded.  Where  the  bill  attempts  to  excuse 
the  delay  in  bringing  suit,  the  defendant  may  avail  himself  of  the 
defense  of  laches  without  setting  up  the  same  in  his  answer.  Williams 
v.  Rhodes  et  al.  571. 

Jurisdiction — remedy  and  defense  at  law. 

4.  If  a  party  has  a  complete  defense  in  suits  at  law,  a  court  of  equity 
will  not  assume  jurisdiction.  Imperial  Fire  Insurance  Co.  v.  Gunning 
et  al.  236. 

5.  Where  a  consolidated  company  becomes,  by  virtue  of  the  con- 
solidation, liable  for  the  debts  of  the  companies  composing  it,  the  cred- 
itor's remedy  is  complete  and  adequate  at  law,  and  a  court  of  equity 
will  not  assume  jurisdiction  to  enforce  it.  Arbuckle  v.  Illinois  Mid- 
land Ry.  Co.  429. 

6.  If  a  sale  under  execution,  in  a  suit  by  attachment,  is  void,  the 
owner's  remedy  is  at'law,  by  action  of  ejectment,  and  a  court  of  equity 
has  no  jurisdiction;  and  the  charge  of  fraud  will  not  confer  jurisdic- 
tion in  such  cases.    Hernandez  v.  Drake,  34. 

7.  Because  a  court  of  equity  may  take  cognizance  of  a  case,  it 
does  not  necessarily  follow  that  it  will.  Equity  powers  ought  not  to  be 
invoked  unless  it  appears  that  a  court  of  law  can  not  afford  sufficient 
remedy.     Victor  Scale  Co.  v.  Shurtleff}  313. 

Ne  exeat. 

8.  Not  allowed  when  complete  remedy  exists  at  law.  A  writ  of  ne  exeat 
will  not  be  granted  where  it  appears  from  the  petition  that  a  complete 
remedy  may  be  had  at  law.    Ibid.  313. 

Jurisdiction — to  avoid  multiplicity  of  suits. 

9.  Before  a  court  of  equity  will  assume  jurisdiction  to  avoid  multi- 
plicity of  suits  against  a  party,  he  must  first  establish  his  defense  at 
law,  when  it  is  a  legal  one,  and  then,  if  it  shall  appear  that  other  par- 
ties continue  to  harrass  him  with  suits  in  respect  to  the  same  cause  of 
action,  equity  would  interfere  to  prevent  future  vexatious  litigation. 
Imperial  Fire  Insurance  Co.  v.  Gunning  et  al,  236. 
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Jurisdiction — to  avoid  multiplicity  op  suits.    Continued, 

10.  Commonly,  chancery  will  assume  jurisdiction  in  the  first  in- 
stance, to  prevent  a  multiplicity  of  suits,  when  a  party  prosecutes  or 
defends  against  a  great  number  of  persons,  or  when  a  great  number  of 
persons  prosecute  or  defend  a  right  against  a  single  individual.  Impe- 
rial Fire  Insurance  Go.  v.  Gunning  et  al.  236. 

11.  Where  an  insurance  company  is  garnisheed  at  the  separate  suit 
of  a  great  many  persons,  creditors  of  the  assured,  and  the  company  has 
a  complete  defense  at  law,  a  court  of  chancery  will  not  assume  juris- 
diction by  injunction,  to  avoid  a  multiplicity  of  suits,  until  the  defense 
has  been  established  at  law,  and  it  is  made  to  appear  there  is  danger 
the  right  established  will  be  further  and  vexatiously  controverted. 
Ibid.  236. 

Relief  against  party's  own  negligence. 

12.  A  court  of  equity  will  not  relieve  a  party  from  the  results  of  his 
own  negligence  when  the  channels  of  information  are  open  to  him, 
and  no  fraud  or  deception  is  practiced  upon  him.  Roberts  v.  Hughes 
et  al.  130. 

Relief  against  decree. 

13.  As  a  general  rule,  where  a  party  has  a  defense,  and  fails  or 
refuses  to  make  it  in  a  proceeding  where  it  is  allowed,  equity  will  not 
relieve,  and  allow  it  against  the  recovery.  Ignorance  of  the  law,  or 
advice  of  counsel  that  the  defense  is  unavailing,  furnishes  no  excuse 
for  not  interposing  the  defense,  and  will  not  justify  equitable  interposi- 
tion.   Tone  v.  Wilson  et  al.  529. 

Securing  grantee  in  possession. 

14.  Until  Ms  deed  takes  effect.  Upon  a  bill  to  enjoin  the  defendant 
from  taking  possession  of  land  under  a  deed  executed  by  direction  of 
the  equitable  owner  of  the  land,  on  the  ground  that  it  was  never  deliv- 
ered, and  to  set  the  same  aside  as  a  cloud  upon  complainant's  title,  and 
for  general  relief,  if  it  appears  that  the  deed  was  delivered  to  take  effect 
upon  the  death  of  the  complainant,  and  that  he  was  to  retain  possession 
of  the  land  during  his  lifetime,  the  bill  should  not  be  dismissed,  but 
the  complainant  should  be  protected  in  the  possession  of  the  land 
during  his  lifetime,  and  the  defendant  enjoined  from  ousting  him  or 
disturbing  him  in  the  possession.    Alsop  v.  Eckles  et  al.  424. 

Setting  aside  deed  for  fraud. 

15.  Where  a  married  woman  sought,  in  equity,  to  have  a  deed,  exe- 
cuted by  her  and  her  husband,  set  aside  on  the  ground  its  execution 
was  obtained  by  fraud,  coercion  and  duress,  the  proof  showed  that, 
before  making  the  conveyance,  she  advised  with  others  in  relation  to 
making  it,  and,  after  its  execution,  voluntarily  gave  possession,  and 
took  other  property,  which  she  occupied  and  enjoyed  for  several  years, 
when  she  surrendered  her  rights  therein  for  the  sum  of  $700  from  her 
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prior  grantee :  Held,  that  her  acts  and  conduct,  and  long  acquiescence 
in  the  transaction,  were  wholly  inconsistent  with  the  charge  of  fraud, 
etc.,  and  that  she  was  not  entitled  to  have  the  conveyance  set  aside. 
Crane  v.  Crane  et  al.  165. 

Specific  performance. 

16.  As  to  parol  contract  for  conveyance  of  land.  A  specific  perform- 
ance of  a  parol  contract  for  the  conveyance  of  land  can  not  be  claimed 
as  a  matter  of  right  in  either  party,  but  is  a  matter  resting  in  the  sound 
and  reasonable  discretion  of  the  court,  under  the  circumstances  of  each 
particular  case.     Cusey  et  al.  v.  Hall  et  al.  160. 

17.  Where  two  sons  entered  upon  a  tract  of  land  belonging  to  their 
father,  and  divided  the  same  among  themselves,  and  one  having  bought 
his  brother's  equitable  right  to  a  portion,  on  his  death  bed  requested 
his  father  to  convey  the  legal  title  of  the  same  to  his  wife  and  infant 
daughter,  which  was  done,  it  was  held,  on  bill  by  the  daughter  and  her 
husband,  for  a  specific  performance  of  a  prior  parol  understanding,  by 
which  to  vest  the  whole  in  the  daughter,  there  being  no  equitable  cir- 
cumstances shown,  the  relief  was  properly  refused.    Ibid.  160. 

18.  Not  granted  until  payment  is  made.  If  a  married  woman,  under 
a  contract,  is  entitled  to  a  conveyance  for  real  estate  in  her  possession, 
upon  paying  $600,  and  she  accepts  $700  for  her  equitable  rights,  and 
surrenders  possession  to  her  vendor,  she  will  not  be  entitled  to  a  spe- 
cific performance  of  .the  original  contract,  although  she  may  have  been 
incapacitated  from  making  the  latter  agreement.  Crane  v.  Crane  et  al. 
165. 

As  TO  IMPROPER  evidence. 

19.  Presumption  as  to  its  consideration.  In  chancery  proceedings 
the  presumption  is,  that  the  court  hears  and  considers  all  the  proper 
evidence,  and  decides  on  the  proper  and  rejects  the  improper  evidence, 
and  when  taken  to  this  court  it  is  considered  in  the  same  manner,  and 
a  decree  will  not  be  reversed  if  sustained  by  proper  evidence.  McCart 
v.  Frisby,  188. 

Reference  back  to  master. 

20.  On  sustaining  exceptions  to  his  account.  Where  the  master 
states  a  partnership  account,  and  an  exception  is  sustained  as  to  one 
item  only,  charged  to  one  partner,  it  is  not  necessary  to  refer  the  case 
back  to  the  master,  but  the  court  may  find  and  state  the  account. 
Scroggs  v.  Cunningham  et  al.  110. 

Relief  controlled  by  pleading. 

21.  Party  must  recover  on  case  made  in  pleadings.  A  party  in  equity 
can  not  recover  on  a  case,  not  only  different  from  that  made  by  the 
pleadings,  but  absolutely  inconsistent  with  it.  Morris  v.  Tillson  et  al. 
607. 
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CHANCERY.    Continued. 
Preserving  the  evidence. 

22.  When  defendant  should  preserve  evidence.  Where  a  decree  is 
justified  by  the  pleadings  and  the  facts  recited  in  the  decree,  it  is  the 
duty  of  the  defendant  to  preserve  the  whole  evidence  in  the  record  by 
bill  of  exceptions,  or  certificate,  if  he  questions  its  sufficiency  to  justify 
the  findings  of  the  court.    Morgan  et  al.  v.  Corlies,  72. 

23.  In  suits  for  mechanic's  liens.  The  practice  has  never  obtained, 
in  suits  to  enforce  mechanic's  liens,  to  preserve  the  evidence  in  the 
record  as  necessary  to  support  the  decree.    Jennings  y.  H inkle  etal.  183. 

24.  Finding  in  the  decree.  Where  a  decree  finds  all  the  material 
facts  alleged  in  a  bill  or  petition  to  be  true,  a  party  complaining  that 
the  proof  does  not  justify  the  finding,  should  preserve  the  evidence  in 
the  record,  or  it  will  be  presumed  it  warranted  the  finding.    Ibid.  163. 

Mistake.     See  MISTAKE,  1,  2. 

Setting  aside  judicial  sale.    See  SALES,  14  to  17. 

Injunction.    See  INJUNCTIONS,  1,  2. 

Op  receivers.    See  RECEIVERS,  1  to  4. 

Parties  in  chancery.    See  PARTIES,  2. 

CHANGE  OF  YENUE.    See  VENUE,  1. 

CHATTEL  MORTGAGES.    See  MORTGAGES,  19  to  28. 

CIRCUIT  COURT. 

Special  term. 

1.  It  is  not  necessary  that  the  order  calling  a  special  term  of  court 
should  be  set  out  in  the  record.  Unless  the  contrary  expressly  appears, 
the  presumption  of  law  is  in  favor  of  the  regularity  of  the  term.  Tur- 
ney  v.  The  People,  411. 

Holding  court  in  another  circuit. 

2.  A  judge  of  one  circuit  may  legally  hold  court  in  another,  and 
when  the  record  shows  that  such  is  done,  it  will  be  presumed  he  did  so 
by  request  of  the  proper  judge,  it  not  being  indispensable  that  the  pla- 
cita  should  show  such  fact.    Morgan  et  al.  v.  Corlies,  72. 

Adjournments. 

3.  Presumed  to  be  regular.  Where  the  record  in  a  case  shows  an 
adjournment  of  the  circuit  court,  during  the  September  term,  to  a  cer- 
tain day  in  November,  and  the  next  entry  appears  to  be  made  on  the 
1st  day  of  December,  which  the  record  states  is  one  of  the  days  of  the 
September  term,  the  presumption  is,  the  court  was  duly  convened  on 
the  day  in  November  to  which  it  was  adjourned,  and  that  the  term  was 
continued  by  regular  adjournments,  or  that  in  the  absence  of  the  judge 
the  regular  adjournments  were  made  by  the  sheriff  as  provided  by  stat- 
ute.    White  et  al.  v.  The  People,  333. 
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CITIES  AND  TOWNS.    See  CORPORATIONS,  2,  3,  4. 

CLERK'S  BOND.     See  OFFICIAL  BONDS,  3,  4. 

CLERK  OF  CIRCUIT  COURT. 
Duty  to  enter  up  judgment. 

1.  The  act  of  1859,  declaring  it  to  be  the  duty  of  clerks  of  courts  of 
record  to  enter  of  record  all  orders,  judgments  and  decrees  of  their 
courts  before  their  final  adjournment,  or  as  soon  thereafter  as  practi- 
cable, imposes  no  new  duty,  but  only  enlarges  the  time  within  which  it 
shall  be  performed.     Governor,  etc.  v.  Dodd,  162. 

COMPUTATION  OF  TIME.    See  TIME,  1. 

CONFIDENCE  GAME.    See  CRIMINAL  LAW,  8  to  11. 

CONSIDERATION. 
What  is  sufficient. 

1.  Compromise.  The  compromise  of  a  bona  fide  claim  against  an 
estate  with  the  heirs  entitled  to  distribution  therein,  whereby  such  claim 
is  withdrawn,  constitutes  a  good  and  sufficient  consideration  to  support 
an  agreement  by  the  heirs  to  pay  the  claimant  a  certain  sum  of  money 
less  than  the  claim.    Husband  v.  Epling,  172. 

2.  Release  of  rights  by  wife.  When  husband  and  wife  unite  in  a 
conveyance  of  their  homestead  to  another,  the  wife  releasing  her  home- 
stead and  dower,  and,  by  the  consent  of  the  husband,  the  grantee  gives 
a  bond  to  the  wife  to  pay  her  the  proceeds  of  the  property,  when  sold 
by  him,  the  release  of  her  rights  will  constitute  a  sufficient  considera- 
tion to  support  the  bond,  and  it  will  be  a  valid  obligation.  Tazel  v. 
Palmer,  82. 

1  3.  Conveyance  in  discharge  of  decree  for  alimony.  A  conveyance  of 
land,  made  in  full  payment  and  discharge  of  alimony,  decreed  to  be 
paid  by  the  grantor,  though  made  to  the  children  of  the  grantor  and  his 
former  wife,  who  was  entitled  to  the  alimony,  is  not  a  voluntary  con- 
veyance, but  is  founded  upon  a  legal  and  binding  consideration.  Pres- 
ton v.  Williams  et  al.  176. 
Parol  evidence  in  respect  thereto.    See  EVIDENCE,  1  to  4. 

CONSTABLE. 
Duty  when  unaf.le  to  act. 

1.  Placing  process  in  hands  of  another  officer.  If  a  constable  is  ill, 
or  so  sick  as  not  to  be  able  to  make  a  levy  under  an  execution  in  his 
hands,  it  is  his  duty  to  have  the  same  placed  in  the  hands  of  some  other 
constable  who  can  act,  or  to  notify  the  plaintiff  in  execution,  or  the  jus- 
tice who  issued  it,  so  that  they  may  place  it  in  the  hands  of  some  other 
officer.    Freudenstein  v.  McNeir  et  al.  203. 
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CONSTABLE'S  BOND.    See  OFFICIAL  BONDS,  5,  6,  7. 

CONSTITUTIONAL  LAW. 

Division  of  county  revenues. 

1.  As  between  county  and  city.  The  section  in  the  charter  of  the 
city  of  Lincoln  providing  for  a  division  of  the  taxes  collected  and  paid 
into  the  county  treasury,  between  the  county  and  city,  in  a  certain  pro- 
portion, is  not  unconstitutional,  and  may  be  enforced  at  law.  Logan 
County  v.  City  of  Lincoln,  156. 

In  respect  to  drainage.    See  DRAINAGE,  1. 

Special  assessments  for  drainage.  See  SPECIAL  ASSESSMENTS,  1. 

Restriction  as  to  taxation.    See  TAXES  AND  TAXATION,  6  to  9. 

Of  the  passage  of  laws. 

Concerning  the  title.    See  STATUTES,  1  to  4. 

Whether  an  act  relates  to  more  than  one  subject.  Same  title,  5. 

CONSTRUCTION. 
Of  contracts.    See  CONTRACTS,  7  to  11. 
Of  statutes.    See  STATUTES,  6  to  14. 

CONTEMPT  OF  COURT. 
Interfering  with  propertt,  etc.,  in  receiver's  hands.    See  RE- 
CEIVER, 2,  3. 

CONTRACTS. 
By  letter. 

1.  An  offer  by  a  party  to  employ  another  for  labor  during  the  winter 
months,  by  letter,  and  its  acceptance  by  the  other,  constitutes  a  contract 
according  to  the  terms  contained  in  the  letter,  and  such  a  contract  is 
mutually  binding.    Dana  v.  Short,  468. 

Sale  of  grain  for  future  delivery. 

2.  And  herein  of  optional  contract.  The  statute  does  not  prohibit  a 
party  from  buying  or  selling  grain  for  future  delivery,  nor  does  it  make 
any  difference  as  to  the  legality  of  the  contract,  whether  the  party  sell- 
ing for  future  delivery  has  the  grain  on  hand  at  the  time  of  such 
sale  or  not.    Logan  v.  Musick  &  Brown,  415. 

3.  A  contract  for  the  sale  of  grain  for  future  delivery,  whilst  it  may 
give  the  purchaser  an  option  to  select  a  day  within  a  limited  time  on 
which  he  will  receive  the  grain,  does  not  constitute  such  an  option  to 
buy  at  a  future  time  as  is  prohibited  by  the  statute.    Ibid.  415. 

Contract  to  extend  time  to  redeem. 

4.  May  be  enforced.  A  contract  extending  the  time  of  redemption 
of  land  sold,  beyond  the  time  limited  by  the  statute,  will  be  enforced 
and  a  redemption  allowed  within  the  time  designated  in  the  contract. 
Davis  v.  Dresbach  et  al.  393. 
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5.  Party  granting  right  may  justly  impose  terms.  A  party  holding 
a  certificate  of  the  purchase  of  lands  sold  under  a  decree,  may  lawfully 
contract,  giving  the  former  owner  further  time  in  which  to  redeem,  and 
may  properly  impose  his  own  terms,  and  there  is  nothing  in  the  rela- 
tion of  the  parties  to  interfere  wit'h  their  freely  contracting  with  each 
other.    Moss  v.  Sutherland,  275. 

Discharge  of  employee  without  cause. 

6.  Of  his  rights.  If  one  commences  service,  under  a  contract  to 
labor  for  another  during  the  winter  months  at  $10  per  week,  and  is  dis- 
charged at  the  end  of  the  first  month,  without  cause,  and,  after  reason- 
able exertion,  fails  to  find  other  employment,  he  may  recover  the  wages 
agreed  to  be  paid  him,  and  in  such  case  it  is  not  necessary  he  should 
remonstrate  at  being  discharged.    Dana  v.  Short,  468. 

Construction  of  contracts. 

7.  When  construed  with  reference  to  law  of  another  State.  Where  a 
mortgage  is  given  upon  a  railroad  and  its  property,  situate  partly  in 
two  other  States,  where  the  road  is  operated,  but  the  proof  does  not 
show  where  the  mortgage  w^as  executed,  this  court  will  not  be  bound, 
by  the  law  of  comity,  to  adopt  the  construction  given  by  the  courts  of 
one  of  those  States  to  a  similar  mortgage,  as,  that  it  includes  the  earn- 
ings of  the  road,  but  it  will  be  presumed  that  the  courts  of  the  other 
State  will  construe  the  instrument  in  accordance  with  the  common  law 
rule.  Mississippi  Valley  and  Western  By.  Go.  v.  United  States  Express 
Co.  534. 

Contracts  construed. 

8.  As  to  time  of  performance.  If  the  plaintiff  contracts  with  the  de- 
fendant to  shell  for  the  latter  150,000  bushels  of  corn,  and  as  much 

'  more  as  he  can  before  the  cold  weather,  and  through  the  defendant's 
fault,  he  shells  only  a  little  over  one-half  of  the  bushels  named  by  cold 
weather,  the  plaintiff  will  have  the  right  to  complete  the  contract  after 
the  time  fixed,  if  he  desires,  and  the  defendant  will  have  no  right  to 
avail  of  the  stipulation  as  to  the  time  the  work  was  to  be  done.  Belden 
et  al.  v.  Woodmansee,  25. 

9.  Where  a  contract  provides  that  one  party  shall  shell  150,000  bush- 
els of  corn,  and  as  much  more  as  he  can  before  cold  weather,  it  will  be 
held  to  mean  that  he  may  shell  the  number  of  bushels  named  at  any 
rate,  and  the  words  "  cold  weather  "  will  be  understood  to  imply  an 
additional  amount,  and  the  occurrence  of  cold  weather  will  not  author- 
ize the  employer  to  terminate  the  contract  as  to  the  150,000  bushels 
when  that  amount  is  not  shelled  by  his  own  act  in  preventing  the  same. 
Ibid.  25. 

10.  As  to  accounting  between  partners.  Where  articles  of  partner- 
ship provided  for  an  annual  account  to  be  taken,  and  the  payment  to 
each  partner  of  his  share  of  the  net  profits,  and  just  before  the  expira- 
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tion  of  the  year  a  dissolution  was  agreed  upon,  in  which  it  was  stipu- 
lated, in  writing,  an  account  should  be  taken  "  between  said  parties,  to 
include  only  moneys  drawn  by  the  parties  since  "  the  last  preceding 
settlement,  "as  provided"  in  the  articles  of  partnership:  Held,  that 
the  subsequent  agreement  must  be  construed  with  the  original  articles, 
and  when  considered  with  them,  required  the  account  to  include  all  of 
the  individual  accounts  of  each  partner,  whether  for  moneys  received 
or  drawn  out,  or  for  any  other  indebtedness  to  the  firm.  Scroggs  v. 
Cunningham  etal.  110. 

11.    An  ante-nuptial  contract  contrued.    See  ANTE-NUPTIAL  CON- 
TRACT, 1,  2. 
Contracts  op  married  women.    See  MARRIED  WOMEN,  2. 

CONVEYANCES. 
Executed  in  blank. 

1.  Good,  if  delivered  after  grantee's  name  is  inserted  by  agent  of 
grantor.  An  objection  to  a  deed  that,  at  the  time  it  left  the  grantor's 
hands,  there  was  no  grantee's  name  in  it,  is  obviated  by  proof  that  the 
officer  who  took  the  acknowledgment  of  the  deed,  acting  as  the  agent 
of  the  grantor,  inserted  the  name  of  the  grantee  therein  and  then 
delivered  it  to  the  grantee.    McNab  v.  Young  et  al.  11. 

2.  Objection  that  deed  was  executed  in  blank  can  not  be  made  by 
stranger  to  grantor's  title.  The  objection  that  a  deed  was  executed  in 
blank,  and  the  name  of  the  grantee  inserted  after  delivery,  can  not  be 
made  by  one  not  claiming  through  or  in  right  of  the  grantor.    Ibid.  11. 

Description  op  land. 

3.  Sufficiency.  Any  description  adopted  in  a  deed  by  which  the 
identity  of  the  premises  intended  to  be  conveyed  may  be  established, 
is  sufficient.    Smith  v.  Crawford,  296. 

4.  By  reference  to  another  deed.  A  deed  which  describes  the  premi- 
ses intended  to  be  conveyed  as  the  same  premises  conveyed  by  a  certain 
other  deed,  giving  names  of  the  parties  and  date  of  deed,  and  date  and 
place  where  recorded,  is  sufficient  if,  by  reference  to  such  other  deed,  a 
certain  description  can  be  obtained.     Ibid.  296. 

5.  Extrinsic  evidence  to  identify  premises  described.  For  the  pur- 
pose of  sustaining  a  grant,  extrinsic  evidence  may  be  used  to  identify 
and  establish  the  object  of  the  call  in  the  deed,  and  the  grant  will  only 
be  held  void  for  uncertainty,  where,  after  resort  to  oral  proof,  it  still 
remains  a  matter  of  conjecture  what  was  intended  by  the  instrument. 
Ibid.  296. 

6.  Number  of  acres  less  than  whole  tract,  if  not  located — effect  of  If 
the  owner  of  a  tract  of  land  conve3^s  a  number  of  acres,  less  than  the 
whole,  without  designating  their  locality,  the  grantee  acquires  an 
interest  in  the  whole  tract,  as  a  tenant  in  common,  in  the  proportion 
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which,  the  number  of  acres  conveyed  bears  to  the  whole  tract.    Smith 
v.  Crawford,  296. 

Delivery  of  a  deed. 

7.  Where  a  party  executed  a  mortgage  on  real  estate  to  a  person  who 
was  not  present  by  himself  or  agent,  and  left  the  same  for  record,  with 
directions  when  recorded  to  be  sent  to  the  mortgagee  by  mail,  which 
was  done,  it  was  held,  there  was  no  delivery  before  the  time  it  was 
mailed.    Partridge,  Wells  &  Co.  v.  Chapman  et  al.  137. 

Covenants  in  a  deed.    See  COVENANTS  FOR  TITLE,  1  to  4. 

Acknowledgments  op  deeds.    See  that  title,  1. 

Unrecorded  deed — op  notice  thereof.    See  NOTICE,  2. 

CORPORATIONS. 

Liability  of  stockholder. 

1.  Under  act  of  1849.  Under  the  act  of  1849  relating  to  railway 
corporations,  if  a  claim  is  owing  by  a  railway  company  for  services 
performed  for  it,  a  stockholder  is  not  liable  in  an  action  therefor,  until 
an  execution  shall  be  returned  unsatisfied,  in  whole  or  in  part,  against 
the  corporation,  and  then  the  amount  due  on  such  execution  is  the 
amount  recoverable,  with  costs,  against  the  stockholder.  Cutright  et  al. 
Stanford  et  al.  240. 

Municipal  corporations. 

2.  Liability  of  city  for  defects  in  streets  and  sidewalks.  Obstructions 
or  defects  in  the  streets  or  sidewalks  of  a  town  or  city,  to  make  the  cor- 
poration liable  for  injury  occasioned  thereby,  must  be  of  such  a  nature 
that  they  are  in  themselves  dangerous,  and  can  not  be  readily  detected, 
or  such  that  a  person  exercising  ordinary  prudence  can  not  avoid 
danger  or  injury  in  passing  them.     City  of  Quincy  v.  Barker,  300. 

3.  Negligence  by  party  injured  upon  public  street.  If  a  person,  who 
is  acquainted  with  a  sidewalk  over  which  he  is  passing  in  daylight, 
walks  upon  a  portion  of  it  which  is  obstructed  with  an  accumulation 
of  ice,  when  there  is  plenty  of  space  on  either  side  for  him  to  pass 
along  and  avoid  such  obstruction,  he  is  guilty  of  such  want  of  care  as 
to  preclude  his  recovery  from  the  city  for  any  injury  he  may  sustain 
by  reason  of  such  obstruction.    Ibid.  300. 

4.  Power  of,  over  trees  in  streets.  A  town,  having  control  of  its 
streets,  with  power  to  improve  them,  may  allow  property  holders  to 
adorn  the  same  by  setting  out  and  caring  for  shade  trees  along  their 
premises,  and,  by  so  doing,  will  not  lose  its  control  over  the  trees  so 
planted,  and  may  protect  the  same  as  against  such  parties.  Baker  v. 
Town  of  Normal,  108. 

5.  Estoppel — as  applied  to  municipal  corporations.  See  ESTOP- 
PEL, 1. 
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6.  Statute  of  Limitations  —  as  applicable  to  them.  See  LIMITA- 
TIONS, 3,  4,  5. 

Taxation  of  capital  stock.    See  TAXES  AND  TAXATION,  2,  3,  4. 
Service  op  process. 

On  agent  of  corporation.    See  PROCESS,  5. 

COSTS. 
Security  for  costs. 

1.  Motion  to  dismiss  must  be  before  pleading.  A  motion  to  dismiss 
a  suit  for  want  of  a  bond  for  costs,  in  cases  where  one  is  required  before 
suing,  must  be  made  before  a  demurrer  or  plea  in  bar  is  filed.  Papineau 
v.  Belgarde,  61. 

2.  Requiring,  under  section  2,  discretionary.  It  is  a  matter  of  dis- 
cretion with  the  court  to  require  security  for  costs,  under  the  second 
section  of  the  Cost  Act,  and  its  decision  can  not  be  assigned  for  error; 
and  it  may  set  aside  an  order  to  show  cause  why  security  should  be 
required  at  any  time  during  the  same  term.    Ibid.  61. 

In  Supreme  Court. 

3.  On  affirmance  upon  supplemental  record.  Where  a  defendant  in 
error  has  neglected  to  have  a  certificate  of  evidence  in  a  chancery  suit 
filed  until  after  a  writ  of  error  is  sued  out,  and  afterwards  files  the 
same,  and  brings  it  to  this  court  by  a  supplemental  record,  upon  which 
the  decree  is  affirmed,  judgment  for  all  the  costs  will  be  entered  against 
him.     Goodrich  v.  Brake,  41. 

COUNTIES. 
Liability  under  pauper  law. 

1.  On  order  of  supervisor.  In  a  suit  against  the  county  for  the  price 
of  goods  delivered  to  different  parties  upon  the  order  of  a  supervisor, 
where,  from  the  evidence,  it  appears  that  in  some  of  the  instances  the 
goods  were  properly  furnished  to  the  parties  on  the  orders,  under  the 
law  in  regard  to  paupers,  whilst  in  others  there  was  no  evidence  show- 
ing that  the  parties  supplied  were  or  were  not  paupers,  within  the  mean- 
ing of  the  law,  the  jury  disallowed  a  large  portion  of  the  claims,  and 
rendered  a  verdict  for  only  a  small  portion :  Held,  that  the  verdict  was 
not  so  manifestly  against  the  evidence  as  to  require  that  it  should  be 
disturbed.    Macon  County  v.  Newell  et  al.  387. 

COUNTY  BOARD. 
Fixing  salary  of  officers.    See  FEES  AND  SALARIES,  1. 

COUNTY  COURT. 

Jurisdiction  as  to  road  matters. 

1.    Presumption.    The  jurisdiction  of  the  county  courts  over  roads' 
prior  to  the  adoption  of  the  present  constitution  was  not  inferior,  but 
41— 81st  III. 
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superior  and  exclusive,  and  all  presumptions  must  be  indulged  in  favor 
of  their  jurisdiction,  in  a  collateral  proceeding.    Henline  et  al.  v.  The 
People,  269. 

COUNTY  REVENUE. 

Division  between  county  and  city.    See  CONSTITUTIONAL  LAW, 
1;  TAXES  AND  TAXATION,  12,  13. 

COUNTY  SUPERINTENDENT. 

Compensation  for  holding  teachers'  institute.    See  FEES  AND 
SALARIES,  2. 

COVENANTS  FOR  TITLE. 

Of  seizin  and  right  to  convey. 

1.  Covenants  in  a  deed  that  the  grantor  is  seized  of  the  premises 
conveyed,  and  has  good  right  to  convey  the  same,  and  that  the  same  are 
free  of  incumbrances,  are  in  presenti,  and  if  broken  at  all  are  broken 
when  the  deed  is  delivered  Nothing  happening  after  the  delivery  of 
the  deed  can  be  assigned  as  a  breach  of  such  covenants.  Jones  v.  War- 
ner, 343. 

2.  The  covenants  of  seizin  and  of  good  right  to  convey,  in  a  convey- 
ance of  land,  are  in  presenti,  and  do  not  run  with  the  land;  and  if  the 
grantor,  at  the  time,  has  no  title  to  a  portion  of  the  premises,  the  grantee 
will  have  a  right  of  action  immediately  to  recover  the  proportion  of  the 
purchase  money  which  the  interest  not  convej'ed  bears  to  the  portion  to 
which  the  title  passed.  He  is  not  bound  to  wait  until  evicted.  Tone  v. 
Wilson  et  al.  529. 

'3.  Damages  for  breach,  on  foreclosure.  On  bill  to  foreclose  a  mort- 
gage given  to  secure  the  payment  of  the  purchase  money  of  land,  where 
the  land  was  conveyed  with  covenants  of  seizin  and  right  to  convey, 
and  the  grantor  did  not  own  the  entire  title,  the  defendant,  without  an 
eviction,  may  interpose,  in  defense,  the  failure  of  consideration,  or  re- 
coup the  damages,  in  his  answer,  as  to  the  interest  not  conveyed.  Ibid. 
529. 

General  warranty. 

4.  What  is  a  breach.  In  order  to  recover  for  a  breach  of  a  covenant 
of  general  warranty  in  a  deed  conveying  land,  the  covenantee  must 
show  that  he  has  been  evicted  by  an  outstanding  title,  and  not  by  his 
own  act,  or  that  he  is  unable  to  obtain  possession  under  the  title  derived 
from  the  covenantor,  by  reason  of  the  title  he  has  received  by  the  deed 
being  inferior  to  the  title  by  which  the  land  is  adversely  held,  or  by 
reason  of  the  covenantor,  by  his  acts,  having  defeated  the  title  he  has 
covenanted  to  warrant  and  defend.    Jones  v.  Warner,  343. 
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COVERTURE. 
Must  be  specially  pleaded.    See  PLEADING,  7. 

CRIMINAL  CONYERSATION. 

Action  therefor. 

1.  Character  of  defendant  not  involved.  In  an  action  for  the  seduc- 
tion of  the  plaintiffs  wife,  the  character  of  the  wife  for  chastity  is  in- 
volved, but  not  that  of  defendant,  and  it  is  error  to  permit  the  plaintiff 
to  give  general  evidence  of  the  defendant's  character  for  chastity,  in 
chief.     Grose  v.  Rutledge,  266. 

2.  Record  of  divorce  in  action  for  seduction.  In  a  suit  for  the  seduc- 
tion of  a  wife,  the  record  of  divorce  between  the  plaintiff  and  his  wife 
is  not  admissible  in  evidence,  as  it  does  not  tend  to  prove  or  disprove 
any  fact  in  issue.     Ibid.  266. 

CRIMINAL  LAW. 
Of  the  indictment. 

1.  For  embezzlement.  Where  a  statute  makes  embezzlement  larceny, 
the  indictment  must  set  out  the  acts  of  embezzlement,  and  then  aver 
that  so  the  defendant  committed  larceny.  The  defendant's  fiduciary 
character,  which  is  the  distinguishing  feature  between  embezzlement 
and  larceny,  must  be  specially  averred.    Kibs  v.  The  People,  599. 

2.  Under  an  indictment  simply  charging  larceny,  the  defendant  can 
not  be  convicted  of  embezzling  or  fraudulently  converting  the  money 
of  another,  which  was  never  in  the  owner's  possession,  as,  when  the  de- 
fendant sold  a  lot  for  another,  and  instead  of  putting  the  money  at  inter- 
est, on  good  security,  as  directed,  lost  the  same  at  gaming.    Ibid.  599. 

Separate  trials. 

3.  When  several  indicted.  Where  two  were  indicted  for  murder,  and 
both  parties  tried  by  the  same  jury,  it  appeared  that  many  portions  of 
the  evidence  competent  as  against  one,  from  the  peculiar  circumstances 
surrounding  the  case  were  not  competent  against  the  other,  and  still,  in 
effect,  very  damaging  to  the  party  against  whom  such  testimony  was 
not  competent.  It  was  held,  the  defendants  should  be  given  separate 
trials.     White  et  al.  v.  The  People,  333. 

Election  as  to  offense. 

4.  Whether  required.  In  an  action  to  recover  fines  alleged  to  have 
been  incurred  under  section  6  of  ch.  43,  Rev.  Stat.  1874,  entitled  "Dram 
Shops,"  it  is  not  error  to  refuse  to  compel  the  prosecution,  before 
going  to  trial,  to  elect  specifically  what  particular  offense,  under  that 
section,  the  defendant  was  to  be  required  to  answer,  when  it  appears 
that  on  the  trial  no  evidence  was  offered  except  under  one  clause  of 
the  section.    Leonard  et  al.  v.  The  People,  308. 

Alibi. 

5.  Proof  required  to  show.  Where  stacks  in  two  different  yards, 
situated  some  distance  apart,  are  burned,  some  time  intervening,  if  the 
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defendants  charged  with  the  burning  set  up  an  mUM,  it  is  not  errone- 
ous  for  the  court  to  instruct  the  jury  that  the  evidence  must  cover  the 
whole  of  the  time  of  the  setting  of  the  fires,  if  they  believe,  from  the 
evidence,  the  stacks  were  set  on  fire,  so  as  to  render  it  impossible  or 
very  improbable  that  the  defendants,  or  any  of  them,  could  have  com- 
mitted the  act.     Creed  v.  The  People,  565. 

Arson. 

6.  What  constitutes.  Burning  a  stack  of  hay  is  not  arson,  either  at 
common  law  or  under  the  statute.     Ibid.  565. 

Obstructing  highway. 

7.  On  indictment  for  obstructing  the  public  road,  it  is  no  defense 
that  others  have  made  similar  obstructions  on  other  points  of  the  same 
road.     Henline  et  al.  v.  The  People,  269. 

Confidence  game. 

8.  Obtaining  money  by  note  or  order.  A  note  or  order  given  by  a 
defendant,  which  is  signed  by  himself,  does  not  come  within  the  mean- 
ing of  the  words  "false  or  bogus  checks,"  as  used  in  the  Criminal 
Code,  defining  the  confidence  game,  as  it  is  genuine.  Any  one  taking 
either,  does  so  upon  the  faith  of  the  defendant's  signature  alone.  If 
they  contain  forged  or  fictitious  signatures  or  indorsements,  a  different 
question  would  be  presented.     Pierce  v.  The  People,  98. 

9.  Whether  money  is  obtained.  Where  a  party,  after  having  obtained 
money  and  credit,  gives  his  note  for  the  sum  due,  and  afterwards  an 
order  for  the  sum  he  owed,  it  can  not  be  said  that  he  obtained  money 
or  property  by  the  use  of  the  note  or  order.     Ibid.  98. 

10.  Obtaining  credit  upon  false  representations.  The  exhibition  of 
letter  heads  of  a  firm  with  which  defendant  is  connected,  business 
cards,  a  draft,  or  copy  of  one,  and  the  making  of  a  note,  payable  at  a 
particular  bank,  and  the  drawing  of  an  order  for  money,  are  means  to 
inspire  confidence  in  the  party's  ability  to  pay,  precisely  as  declara- 
tions of  his  credit  and  standing,  and  are,  at  most,  but  false  representa- 
tions of  his  solvency,  but  do  not  make  out  a  case  of  confidence  game. 
Ibid.  98. 

11.  The  language  of  the  statute  does  not  expressly  extend  to  cases 
of  property  or  money  obtained  on  the  belief  of  the  ability  and  disposi- 
tion of  the  defendant  to  pay,  but  it  contemplates  a  transaction  in  which 
the  "means  or  device,"  instead  of  being  the  cause  of  the  cause,  is  the 
direct  and  approximate  cause  of  obtaining  the  money  or  property. 
Ibid.  98. 

Malicious  mischief. 

12.  On  an  indictment  against  a  person,  under  the  statute,  for  burn- 
ing shocks  of  corn  left  on  his  land  by  a  tenant,  after  his  term  has 
expired,  it  is  necessary  to  prove  that  the  burning  was  done  maliciously, 
but  it  is  not  indispensable  for  that  purpose  that  there  should  be  direct 
proof  of  expressions  of  hatred  or  ill  will ;  it  will  be  sufficient  if  it 
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appears  from  the  evidence  the  act  was  prompted  by  malevolence  or 
revenge,  and  not  merely  for  the  purpose  of  abating  a  nuisance.  Calef 
v.  Thomas,  478. 

Persons  under  eighteen  tears. 

13.  Of  the  punishment.  Where  the  defendant  is  under  eighteen 
years  of  age  at  the  time  of  committing  a  crime,  other  than  murder, 
manslaughter,  rape,  robbery,  burglary  or  arson,  it  is  error  to  sentence 
him  to  the  penitentiary.  In  such  case  the  jtry  have  nothing  to  do  with 
fixing  the  punishment,  which  is  a  matter  for  the  court  to  fix,  by  impris- 
onment in  the  county  jail.     Greed  v.  The  People,  565. 

Death  penalty. 

14.  Time  of  execution.  It  is  error  to  order  the  death  penalty  to  be 
executed  before  the  10th  day  of  the  term  of  the  Supreme  Court  occur- 
ring  (in  either  of  the  grand  divisions)  next  after  pronouncing  judg- 
ment.    White  et  al.  v.  The  People,  333. 

Accessories. 

15.  Merely  consenting  to  the  commission  of  a  crime  does  not  make  a 
party  a  principal.  It  is  error  to  instruct  the  jury  that  one  who  stands 
by  when  a  crime  is  committed,  and  consents  to  the  perpetration  of  a 
crime,  is  a  principal  in  the  offense  and  must  be  punished  as  such. 
Ibid.  333. 

16.  Accessory  after  the  fact.  Where  two  parties  are  alone  present  at 
the  time  of  the  killing  of  another,  and  but  one  does  the  killing,  and 
the  other  does  not  aid,  abet  or  assist  in  the  killing,  but  afterwards  they 
both  with  guilty  knowledge  conceal  the  fact  of  the  crime,  the  one  not 
participating  in  the  crime  is  only  guilty  as  an  accessory  after  the  fact 
and  is  not  guilty  of  murder.    Ibid.  333. 

17.  Accessory  before  the  fact.  An  instruction  that  an  accessory 
before  the  fact  is  one  who,  being  present  at  the  time  of  the  commis- 
sion of  a  crime,  aids  in  concealing  the  party  who  actually  commits  the 
same,  or  aids  in  concealing  evidence  of  guilt  as  to  the  one  actually 
committing  such  crime,  and  is  equally  guilty  with  the  principal,  is 
erroneous,  in  ignoring  the  idea  that  he  may,  at  the  time  the  crime  was 
committed,  have  done  all  he  could  to  prevent  its  perpetration,  though 
afterwards  he  may  have  concealed  the  knowledge  and  evidence  thereof. 
Ibid.  333. 

Judgment  upon  several  counts. 

18.  Where  a  party  is  found  guilty,  under  several  counts,  for  selling 
liquor,  it  is  error  to  sentence  him  the  proper  number  of  days'  impris- 
onment in  gross.  There  should  be  a  separate  sentence  as  to  each  con- 
viction.   Fletcher  v.  The  People,  116. 

19.  Where  there  are  several  counts  in  an  indictment,  a  portion  of 
which  are  regularly  numbered  by  having  numerals  prefixed  to  them, 
and  others  have  the  same  numerals  prefixed,  and  the  judgment  refers 
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to  the  counts  by  their  numbers,  it  is  to  be  taken  as  referring  to  them  in 
the  order  in  which  they  appear  in  the  record  or  indictment,  without 
reference  to  the  numerals  that  maybe  prefixed  to  them.  Teerney  v.  The 
People,  411. 

Op  the  grand  jury.    See  JURY,  1,  2. 

DAMAGES. 
Liquidated  damages. 

1.  Not  favored  in  equity.  A  court  of  equity  will  rarely,  if  ever,  en- 
force a  forfeiture,  but  usually  content  itself  with  compensating  the 
party  for  what  he  has  lost.  A  claim  for  liquidated  damages  will  be 
refused,  where  the  breach  of  the  contract  is  the  non-payment  of  money, 
but  interest  will  be  awarded.  Morris  v.  Tillson  et  al.  607. 
Measure  op  damages.  See  that  title. 
Excessive  damages.    See  NEW  TRIALS,  6. 

DEATH. 

Action  for  wrongfully  causing. 

1.  Where  party  suing  is  not  the  wife  of  the  deceased..  Where  a  party 
suing  to  recover  damages  for  wrongfully  causing  the  death  of  another, 
claims  to  have  been  his  wife  at  the  time  of  the  death,  and  there  is  no 
question  as  to  the  deceased  having  any  other  wife,  the  fact  of  the  plain- 
tiff's marriage  with  the  deceased  is  material.  Where  the  suit  is  brought 
by  the  personal  representative,  and  two  claim  as  widow,  and  the  mar- 
riage to  one  or  the  other  is  not  disputed,  then  the  question  of  the  mar- 
riage is  not  material,  as  the  court,  in  ordering  a  distribution,  must 
determine  who  is  entitled  to  the  damages  recovered.  Toledo,  Wabash 
and  Western  By.  Co.  v.  Brooks,  Admx.  245. 

DECREE. 

Finding  op  pacts. 

1.  Upon  hearing  on  proofs,  binding  on  parties,  though  minors.  Where 
the  decree  states  that  a  hearing  was  had  upon  proofs,  and  the  facts  are 
found  by  the  court  in  the  decree,  it  will  bind  the  defendants,  though 
they  are  minors,  unless  the  decree  purports  to  give  the  evidence,  or  re- 
fers to  it  in  the  record,  and,  upon  inspection,  it  is  insufficient  to  warrant 
the  conclusion  at  which  the  court  has  arrived.  Wright  et  al.  v.  Trout- 
man,  374. 

Op  courts  op  other  States. 

Effect  as  evidence.     See  FOREIGN"  JUDGMENT,  1. 

Relief  against  in  equity.    See  CHANCERY,  13. 

DEDICATION. 
Land  for  school  house.    See  SCHOOLS,  1. 
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DEEDS.    See  CONVEYANCES. 

DEEDS  OF  TRUST.     See  MORTGAGES  AND  DEEDS  OF  TRUST,  13 

to  18. 

DEFAULT. 

Against  administrator. 

1.  Its  effect.  A  default  in  a  suit  against  an  administrator,  to  enforce 
the  liability  of  his  intestate  as  a  stockholder  of  a  railway  company, 
under  the  act  of  1849,  admits  all  the  facts  properly  pleaded,  and  it  will 
be  presumed  they  were  sufficient  to  justify  the  judgment  rendered 
therein,  when  called  in  question  collaterally.  Outright  et  al.  v.  Stan- 
ford et  al.  Exrs.  240.  # 

DELIVERY. 
Of  a  mortgage. 

When  sent  by  mail.    See  CONVEYANCES,  7. 

Sufficiency  of  delivery.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  2. 

On  sale  of  goods.    See  SALES,  1  to  5. 

DEPOSITIONS. 
Time  to  object  to.    See  PRACTICE,  4. 

DESCRIPTION. 
Of  land  in  deed.    See  CONVEYANCES,  3  to  6. 

DISMISSAL. 

AS  TO  ONE  PLAINTIFF. 

Effect  on  jurisdiction.    See  JURISDICTION,  1. 

DISSEIZIN. 
Of  co-tenant.    See  TENANTS  IN  COMMON,  1. 
Clear  evidence  required.    See  POSSESSION,  2. 

DIVORCE. 
Adultery. 

1.  Whether  proven.  In  this  case  facts  are  stated  strongly  tending  to 
show  adultery  on  the  part  of  the  wife,  and  which,  in  the  opinion  of  this 
court,  entitled  the  husband  to  a  new  trial,  the  jury  having  found  against 
the  charge.    Angelo  v.  Angelo,  251 

Ante-nuptial  contract. 

2.  Effect  of  divorce  thereon.   See  ANTE-NUPTIAL  CONTRACT,  2. 

DOWER. 
Of  its  assignment. 

1.  In  a  body  in  case  of  several  tracts.  On  application  by  an  admin- 
istrator, to  sell  lands  for  the  payment  of  debts,  and  for  the  assignment 
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of  the  widow's  dower,  previous  to  the  act  of  1865  authorizing  dower  to 
be  assigned  in  a  body,  the  heirs  can  not  complain  that  the  dower  was 
so  assigned,  as  it  was  for  their  interest,  in  making  the  several  tracts  sell 
more  advantageously.    Mowand  et  al.  v.  Carroll  et  al.  2Z4t. 

DRAINAGE. 
Op  leveeing. 

1.  Levee  must  be  auxiliary  to  system  of  drainage.  The  construction 
of  a  levee  along  a  river,  as  an  independent  work,  is  not  authorized  either 
by  the  constitution  or  statute  enacted  thereunder.  The  object  of  the 
drainage  law  is,  the  drainage  of  land  for  agricultural  or  sanitary  pur- 
poses, by  mean  of  drains  and  ditches.  It  is  only  in  connection  with  a 
system  of  drainage  that  a  levee  or  other  work  may  be  undertaken,  as  aux- 
iliary to  the  drainage  of  lands.     Updike  v.  Wright,  49. 

2.  The  construction  of  a  levee  several  miles  along  a  river,  can  not 
be  said  to  be  a  drainage  of  lands  by  drains  and  ditches  over  the  lands 
of  others;  nor  is  such  a  levee,  in  any  just  sense,  necessary  to  the  drain- 
age of  lands,  and  is  not  within  the  meaning  of  the  statute.    Ibid.  49. 

Special  assessments  for.    See  SPECIAL  ASSESSMENTS,  1. 

EJECTMENT. 
Notice  to  quit. 

1.  When  necessary.  Where  there  is  a  tenancy  from  year  to  year,  an 
action  of  ejectment  by  the  landlord  against  the  tenant  can  not  be  main- 
tained unless  the  tenant  has  had  sixty  days'  notice  to  quit.  Herrell  et 
al.  v.  Sizeland  et  al.  457. 

Legal  title. 

2.  Will  prevail  in  ejectment  over  equitable  title.  Where  the  plaintiff 
in  ejectment  shows  a  legal  title,  he  is  entitled  to  recover  as  against  any 
mere  equitable  title  in  the  defendant.    Ibid.  457. 

ELECTION. 
As  to  ground  op  action.    See  CRIMINAL  LAW. 

ELECTIONS. 
Right  op  person  to  vote. 

1.  Evidence  to  rebut  the  presumption  of  persons  right  to  vote.  Where 
a  person,  having  voted  at  an  election,  testifies  that  he  is  of  foreign  birth, 
that  he  has  never  been  naturalized,  and  does  not  know  that  his  father 
had  been,  this  will  be  sufficient  to  rebut  the  presumption  of  the  legal- 
ity of  the  vote,  arising  from  its  acceptance  by  the  judges  of  election. 
City  of  Beardstown  et  al.  v.  City  of  Virginia  et  al.  541. 

2.  Burden  of  proof  in  respect  to  a  person  being  a  voter.  On  the  con. 
test  of  an  election  for  the  removal  of  a  county  seat,  where  voters  not 
voting  are  to  be  counted  as  against  removal,  no  presumption  can  be 
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indulged  in  favor  of  persons  not  voting,  but  to  count  them  against  re- 
moval, the  party  claiming  the  vote  must  clearly  show  they  were  legal 
voters.     City  of  Beardstown  et  al.  v.  City  of  Virginia  et  al.  541. 

3.  Residence — whether  lost  by  removal.  Where  a  person,  about  two 
months  before  an  election,  sells  out  his  property  and  starts,  with  his 
family,  for  Texas,  with  the  intention  of  locating  there  if  he  can  find  a 
place  to  suit  him,  but  upon  arriving  there  he  returns,  without  unloading 
his  goods,  to  his  former  election  precinct,  he  will  not  thereby  lose  his 
residence  and  right  to  vote.  So,  if  a  person,  in  April,  moves,  with  his 
family,  to  the  State  of  Ohio,  where  he  remains  a  little  over  six  months, 
renting  and  keeping  house  there  about  two  months,  and  then  returns  in 
October  of  the  same  year,  and  he  swears  that  it  was  not  his  intention  to 
go  to  Ohio  permanently,  he  will  not  lose  his  former  residence,  under 
the  Election  Law.    Ibid.  541. 

4.  Declarations  of  voter  as  to  his  right  to  vote.  The  declarations  of 
a  person,  made  some  time  after  having  voted  at  an  election,  admitting 
or  stating  facts  showing  he  was  not  a  legal  voter,  are  inadmissible  as 
evidence  to  show  his  disqualification  to  vote.  But  where  the  person, 
when  sought  after  to  vote,  stated  that  he  was  alien  born,  and  had  no 
right  to  vote,  and  immediately  after  the  election  stated  the  same  thing, 
such  declarations  may  be  shown  as  a  part  of  the  res  gestae.    Ibid.  541. 

Mistake  in  casting  double  ballots.    See  PLEADING  AND  EVI- 
DENCE, 4. 

EMBEZZLEMENT.    See  CRIMINAL  LAW,  1,  2. 

EMINENT  DOMAIN. 
One  company  taking  property  of  another. 

1.  Taking  part  of  horse  railway.  One  horse  railway  company  has 
no  right,  by  proceedings  of  condemnation,  to  take  for  its  joint  use  a 
part  of  a  previously  constructed  railway  of  another  company  in  suc- 
cessful operation,  and  thus  render  the  fragments  not  so  taken  unpro- 
ductive, and  make  the  franchise  of  the  first  company  of  but  little  value, 
and  if  such  an  attempt  is  made,  a  court  of  equity  will  enjoin  the  same. 
Central  City  Horse  Railway  Co.  v.  Fort  Clark  Horse  Railway  Co.  523. 

2.  Statute  construed.  The  statute  authorizing  the  condemnation  of 
property  by  horse  and  dummy  railroads,  ch.  66,  R.  S.  1874,  contemplates 
private  property  alone,  and  not  property  used  and  occupied  by  the  pub- 
lic.   Ibid.  523. 

3.  By  a  very  liberal  construction  of  the  statute  and  of  the  Eminent 
Domain  Act,  it  may  be  that  a  newly  organized  horse  railway  company 
may  condemn  the  entire  road  of  a  similar  company,  previously  incor- 
porated, and  appropriate  it  to  its  own  use  on  paying  just  compensation 
therefor.    Ibid.  523. 
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ESTOPPEL. 

AS  TO  MUNICIPAL  CORPORATIONS. 

1.  The  doctrine  of  estoppel  in  pais  is  applicable  to  municipal  cor- 
porations. But  mere  non-action  of  their  officers  to  assert  a  right  is  not 
sufficient  to  work  an  estoppel.  There  must  be  some  act  done  influen- 
cing the  action  of  another,  which  renders  it  inequitable  to  permit  the 
corporation  to  stultify  itself.    Logan  County  v.  City  of  Lincoln,  156. 

EVICTION. 
Of  tenant  by  landlord.    See  LANDLORD  AND  TENANT,  9,  10. 

EVIDENCE. 
Parol  evidence. 

1.  To  show  consideration  of  deed.  The  grantee  in  a  deed  may  show 
by  parol  evidence  the  real  consideration  for  his  deed,  even  though  it 
may  contradict  recitals  therein.    Euelsch  v.  Scheel  et  al.  281. 

2.  The  general  rule  is,  that  the  recital  of  payment  of  the  considera- 
tion in  a  deed  for  the  conveyance  of  land  may  be  contradicted,  provi- 
ded it  is  not  sought,  by  the  evidence  offered  for  that  purpose,  to  impair 
the  efiect  of  the  deed  as  a  conveyance.    Morris  v.  Tillson  et  al.  607. 

3.  To  show  consideration  of  lease.  Parol  evidence  is  admissible  to 
show  that  a  part  of  the  consideration  of  a  lease  was  for  rent  past  due, 
as  it  can  not  affect  or  impair  the  lease  in  any  way,  or  vary  its  legal 
effect.    Ibid.  607. 

4.  On  claim  of  failure  of  consideration.  Where  a  chattel  mortgage 
is  given  to  secure  the  payments  specified  in  a  lease  of  property,  and  on 
default  of  a  payment,  possession  is  taken  of  the  mortgaged  chattels 
before  the  term  is  ended,  and  it  is  claimed  by  the  lessee,  who  is  the 
mortgagor,  that  the  consideration  has  failed  in  part,  the  mortgagee  may 
show,  by  parol  evidence,  that  a  part  of  the  money  provided  to  be  paid 
in  the  lease,  was  for  rent  due  on  a  prior  lease;  as  showing  the  considera- 
tion has  not  failed,  and  this  as  against  a  subsequent  purchaser  of  the 
chattels  with  notice  of  the  facts.    Ibid.  607. 

5.  To  explain  written  contract.  Where  parties  reduce  their  contract 
to  writing,  the  law  presumes  that  the  whole  terms  and  conditions  of 
the  agreement  are  fully  incorporated  in  and  become  a  part  of  the  writ- 
ten contract,  and  parol  evidence  is  inadmissible  to  explain  or  vary  its 
legal  effect.     Conwell  v.  Springfield  and  Northwestern  R.  B.  Co.  232. 

6.  Where  a  party  agrees  to  release  the  right  of  way  for  a  railroad 
over  any  of  his  lands  in  a  county,  parol  evidence  can  not  be  received 
to  show  that  it  was  expected  the  road  would  be  located  by  a  different 
route  over  other  lands  of  the  party.     Ibid.  232. 

7.  To  show  sale  under  decree  was  made  subject  to  mortgage.  Where 
land  is  sold  under  a  decree  of  foreclosure  which  directs  the  sale  to  be 
subject  to  the  mortgage,  as  to  the  notes  not  due,  and  the  master's  report 
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of  the  sale  is  silent  as  to  the  fact,  parol  testimony 'is  admissible  to  show 
that  the  master  announced  the  sale  as  subject  to  the  lien  of  the  mort- 
gage.   McCart  v.  Frisby,  188. 

8.  Not  received  as  to  matters  of  record.  The  judgment  and  orders 
of  court,  when  entered  of  record,  are  conclusive,  and  can  not  be  im- 
peached by  extraneous  evidence.  Where  the  record  shows  a  continu- 
ance by  order  of  the  court,  affidavits  are  inadmissible  to  show  it  was  by 
consent  of  parties,  and  thus  show  a  waiver  of  a  right  to  have  an  appeal 
dismissed.    Kemper  v.  Town  of  Waverly,  278. 

9.  To  whom  certificate  of  naturalization  issued.  See  NATURALI- 
ZATION, 2. 

Declarations  op  vendor. 

10.  To  impeach  sale.  The  admissions  and  declarations  of  the  vendor 
of  goods,  and  those  of  his  wife,  made  after  the  sale,  are  not  admissible 
as  evidence  to  show  that  the  sale  was  made  to  defraud  his  creditors,  and 
thus  impeach  the  title  of  his  vendee,  or  one  succeeding  to  his  rights  by 
purchase.    Jewett  &  Boot  v.  Cook,  260. 

Declarations  of  voter. 

11.  As  to  his  right  to  vote.    See  ELECTIONS,  4. 

Representations  op  third  party. 

12.  When  competent  to  rebut  the  charge  of  fraudulent  intent.  In  a 
suit  against  the  vendor  of  land,  to  recover  on  the  ground  of  false  and 
fraudulent  representations  made  by  him  as  to  the  nature  and  quality  of 
the  land,  where  the  vendor  has  never  seen  the  land,  it  is  competent  for 
him  to  prove  that  the  person  from  whom  he  purchased  made  similar 
representations  to  him,  as  tending  to  show  the  statements  made  by  him 
were  not  recklessly  made,  and  without  any  ground  of  belief  in  their 
truth.    Merwin  v.  Arbuckle,  501. 

General  character. 

13.  When  it  may  be  shown.  As  a  general  rule,  it  is  not  competent 
to  give  evidence  of  the  general  character  of  the  parties,  with  a  view  of 
raising  a  presumption  disadvantageous  and  unfavorable  to  either  of 
them.     Grose  v.  Butledge,  266. 

14.  As  to  the  defendant  in  an  action  for  seduction.  See  CRIMINAL 
CONVERSATION,  1. 

Certificates  of  clerks  op  courts. 

15.  As  to  what  does  not  appear  of  record.  The  certificates  of  the 
clerks  of  the  county  and  circuit  courts,  to  the  effect  that  there  is  no  evi- 
dence on  the  records  of  their  courts  that  certain  persons  had  been  natu- 
ralized therein,  are  not  competent  evidence  to  disprove  the  fact  of 
naturalization.  Any  person  who  has  examined  an  official  record  may 
swear  and  prove  that  a  matter  is  not  of  record.  City  of  Beardstown  et 
al.  v.  City  of  Virginia  et  al.  541. 
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EVIDENCE.     Continued. 

TO  PROVE  MALICIOUS  BURNING  OP  HOUSE. 

16.  Circumstantial  evidence — threats.  In  an  action  on  the  case  for 
the  malicious  burning  of  a  house,  positive  and  direct  evidence  that  the 
defendant  did  the  act  is  not  indispensable  to  a  recovery,  but  circumstan- 
tial evidence  is  sufficient.  Proof  of  threats  immediately  preceding  the 
burning,  followed  by  the  burning,  is  sufficient  to  justify  the  jury  in  find- 
ing the  party  guilty.    Smalley  v.  Smalley,  70. 

For  malicious  prosecution. 

17.  Proof  of  damage  to  land — not  admissible.  See  MALICIOUS 
PROSECUTION,  4. 

Pecuniary  condition  op  husband. 

18.  In  suit  by  wife  for  selling  liquor  to  Mm.  See  INTOXICATING 
LIQUORS,  1. 

Matters  admitted  by  the  pleadings. 

19.  Need  not  be  proven.    See  PLEADING  AND  EVIDENCE,  1,  2. 
Evidence  in  mitigation  op  damages. 

20.  In  suit  for  libel.    See  LIBEL,  2,  3,  4. 
Possession  op  promissory  note. 

21.  As  evidence  of  ownership.    See  PROMISSORY  NOTE,  3. 
Note  made  payable  to  one  by  wrong  name. 

22.  Proof  in  respect  thereto.  See  PLEADING  AND  EVIDENCE,  7 
Burden  op  proof. 

23.  In  respect  to  person's  right  to  vote.    See  ELECTIONS,  2. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions. 

1.  When  evidence  must  be  preserved.  Where  the  damages  assessed 
by  the  court  on  judgment  by  nil  dicit  do  not  exceed  the  amount  claimed 
in  the  declaration,  and  the  evidence  is  not  preserved  by  bill  of  excep- 
tions, the  action  of  the  court  will  not  be  reviewed.  Fanning  et  al.  v. 
Bussell,  398. 

2.  The  action  of  the  circuit  court  in  striking  pleas,  which,  on  their 
face,  present  a  good  defense  to  the  action,  from  the  files,  will  not  be  re- 
viewed unless  the  evidence  before  the  court,  and  upon  which  it  acted, 
is  preserved  by  bill  of  exceptions.     Ibid.  398. 

3.  Preserving  instructions  given — presumption.  Where  the  bill  of 
exceptions  shows  the  fact  that  the  court  gave  instructions  asked  by  a 
party,  but  does  not  set  them  out,  this  court  can  not  say  there  is  error  in 
refusing  others  which  are  preserved,  as  those  given  may  have  comprised 
the  substance  of  those  refused.    Ives  v.  Vanscoyoc,  120. 

4.  But  where  the  bill  of  exceptions  contains  instructions  refused  by 
the  court,  and  makes  no  allusion  to  any  instructions  except  those  re- 
fused, this  court  can  not  presume  others  were  given  embodying  the 
substance  of  those  refused.    Ibid.  120. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions.     Continued. 

5.  What  proceedings  before  justice  of  the  peace  should  appear  in.  In 
a  prosecution  under  section  6,  chapter  43,  of  Revised  Statutes  of  1874, 
this  court  will  not  review  the  decision  of  the  circuit  court  in  refusing 
to  dismiss  the  action  for  want  of  a  sufficient  bond  for  costs  before  the 
justice  of  the  peace,  where  the  bill  of  exceptions  does  not  set  out  the 
bond  given  before  the  justice,  nor  state  that  no  bond  was  given.  Leon- 
ard et  al.  v.  The  People,  308. 

6.  Girting  time  for  bill  of  exceptions  or  certificate  of  evidence.  A 
court  before  whom  an  action  at  law  or  a  suit  in  chancery  has  been  tried, 
may  give  time  to  prepare  a  bill  of  exceptions  or  certificate  of  evidence, 
and  the  same  may  be  signed  and  filed  afterwards,  in  apt  time,  even  after 
the  decree  has  been  entered.     Goodrich  v.  Cook,  41. 

7.  Presumption  as  to  time  of  signing.  Where  a  certificate  of  evi- 
dence does  not  show  when  it  was  signed,  it  will  be  presumed  that  it 
was  presented  and  signed  at  the  right  time,  or  the  judge  would  not  have 
signed  it,  and  the  mere  fact  that  it  was  not  filed  until  a  later  day,  does 
not  rebut  that  presumption.    Ibid.  41. 

EXECUTIONS. 
The  writ  must  be  signed. 

1.  The  statute  makes  it  indispensable  that  an  execution  be  signed 
by  the  clerk,  as  much  so  as  that  it  be  under  the  seal  of  the  court,  and 
without  being  so  signed  it  is  void,  and  confers  no  power  on  the  officer 
to  whom  it  is  addressed,  and  the  sale  of  land  and  all  subsequent  pro- 
ceedings under  it  are  of  no  effect.    Hernandez  v.  Drake,  34. 

Who  mat  question  its  sufficiency. 

2.  Where  property  was  seized  by  an  officer  upon  execution,  and  was 
afterward  taken  from  the  officer  under  a  writ  of  replevin  at  the  suit  of 
a  stranger,  on  a  proceeding  to  assess  the  damages  for  the  detention  of 
the  property,  the  replevin  suit  having  been  dismissed  by  the  plaintiff 
therein,  the  latter  objected  that  the  execution  under  which  the  officer 
held  the  property  had  no  seal,  but  it  was  held  it  was  not  for  him  to 
question  the  regularity  of  the  execution,  in  that  suit.  Broadwell  v. 
Paradice,  474. 

Variance  between  execution  and  judgment. 

3.  A  variance  between  an  execution  and  judgment  may  be  so 
marked  as  to  raise  the  inference  that  the  judgment  mentioned  in  the 
writ  is  not  the  judgment  upon  which  the  writ  issued,  but  such  inference 
may  be  rebutted  by  proof;  and  if  it  appears  that,  in  fact,  the  judgment 
in  question  is  the  one  upon  which  the  writ  was  issued,  the  variance, 
though  an  irregularity,  does  not  render  the  writ  void.  Corbin  v. 
Pearce,  461. 

What  subject  to  levy  and  sale. 

4.  The  equity  of  redemption  of  a  mortgage  on  real  estate  is  subject 
to  levy  and  sale  on  execution  in  the  same  manner  as  unincumbered 
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EXECUTIONS.    "What  subject  to  levy  and  sale.    Continued. 

property,  and  the  purchaser  acquires  the  same,  subject  to  the  incum- 
brances.  It  will  be  presumed  he  deducts  from  the  price  he  is  willing 
to  bid,  the  amount  of  such  previous  incumbrances.  Roberts  v.  Hughes 
et  al.  130. 

Effect  of  levy. 

5.  Levy  on  personal  property  vests  title  in  the  officer.  The  taking  of 
goods  subject  to  execution,  by  a  sheriff  or  constable,  by  operation  of 
law  vests  the  title  in  the  officer  making  the  levy,  for  the  purpose  of  re- 
alizing funds  to  apply  on  the  judgment,  and  the  title  thus  vested  re- 
mains until  divested  by  subsequent  proceedings.     Gorbin  v.  Pearce,  461. 

6.  After  the  return  day  of  an  execution  it  has  no  vitality,  whether 
returned  by  the  officer  or  retained  in  his  possession,  but  the  title  to  goods 
seized  under  it  during  its  life,  remains  in  the  officer  seizing  them,  and 
he  may  sell  them  by  virtue  of  his  title  acquired  by  the  levy.    Ibid.  461. 

7.  When  a  satisfaction.  The  levy  of  an  execution  upon  personal 
property  subject  to  the  execution,  of  value  sufficient  to  satisfy  the  same, 
is,  of  itself,  a  satisfaction  of  the  execution,  and  no  other  levy  can  law- 
fully be  made  until  the  property  levied  upon  has  been  sold  in  the  regu- 
lar course  prescribed,  and  fails  to  pay  the  debt.  Harris  v.  Evans  et  al. 
419. 

8.  Irregular  mode  of  sale,  after  levy  on  personal  property,  satisfies  the 
judgment.  If,  after  a  levy  of  any  execution  upon  personal  property,  the 
officer  wastes  the  property  or  experiments  with  modes  of  sale  not  recog- 
nized by  the  law,  the  debt  is  discharged,  and  the  remedy  is  against  the 
officer,  unless  the  plaintiff  is  a  party  to  the  irregular  proceeding,  in 
which  case  his  remedy  is  gone  and  the  judgment  is  satisfied.    Ibid.  419. 

Sufficiency  of  levy. 

9.  Under  the  circumstances  in  this  case,  which  are  set  forth  in  the 
opinion,  it  was  held  the  levy  upon  wheat  in  the  shock  was  sufficient, 
although  the  officer  did  not  take  manual  possession  of  the  property. 
Ibid.  419. 

Amending  execution. 

10.  Effect  upon  levy.  Where  an  execution  is  amended  after  levy  and 
seizure  of  goods  under  it,  even  if  such  amendment  has  the  effect  to 
destroy  the  writ,  the  title  of  the  officer  seizing  the  goods  remains  unim- 
paired.    Gorbin  v.  Pearce,  461. 

May  be  recalled. 

11.  To  compel  the  allowance  of  proper  credits.  "Where  an  execution 
debtor,  against  whom  a  judgment  has  been  rendered  on  a  garnishee 
process,  at  the  suit  of  a  creditor  of  his  execution  debtor,  and  who  has 
paid  the  same,  tenders  to  the  officer  the  amount  due  on  the  execution 
against  him,  less  the  amount  paid  on  the  garnishee  judgment,  the  court 
out  of  which  the  execution  issued  will  recall  it  and  compel  the  plain- 
tiff therein  to  credit  the  amount  of  such  garnishee  judgment  thereon. 
Landburg  v.  Papineau,  446. 
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EXECUTOR'S  SALE.    See  ADMINISTRATION  OF  ESTATES,  6. 

EXEMPTION. 
Of  wages  of  labor.    See  GARNISHMENT,  3,  4. 

FALSE  REPRESENTATIONS.    See  FRAUD,  1  to  5. 

FEES  AND  SALARIES. 
Power  of  county  board. 

1.  To  fix  salary  of  county  officers.  Full  power  is  given  to  county 
boards  to  fix  the  compensation  of  county  officers,  and  the  sums  named 
in  section  10,  article  10,  of  the  constitution,  in  respect  to  the  several 
classes  of  counties,  is  the  maximum,  and  not  the  minimum.  The  board 
in  a  county  having  a  population  exceeding  30,000  and  under  50,000,  may 
lawfully  fix  the  salary  of  the  clerk  of  the  circuit  court  at  $1500,  and 
that  officer  must  pay  all  fees  received  in  excess  of  that  sum  and  certain 
other  lawful  disbursements,  into  the  county  treasury.  Hall  et  al.  v. 
Beveridge,  128. 

County  superintendent's  compensation. 

2.  For  holding  teachers'1  institute.  Under  the  statute  in  force  July  1, 
1872,  a  county  superintendent  of  public  schools  had  no  lawful  author- 
ity to  hold  a  teachers'  institute,  and  thereby  charge  his  county  for  such 
services,  unless  the  institute  had  been  provided  for  by  the  county  board, 
which  had  complete  control  of  the  subject.  Murray  v.  Clay  County, 
597. 

FIXTURES. 
What  passes  as  realty. 

1.  As  between  mortgagor  and  mortgagee.  Platform  scales,  fastened 
to  sills  laid  upon  a  brick  wall,  set  in  the  ground,  for  weighing  stock 
and  grain,  and  intended  for  permanent  use,  as  between  mortgagor  and 
mortgagee,  are  to  be  regarded  as  fixtures  belonging  to  the  realty,  and 
will  pass  to  the  purchaser,  under  a  decree  of  foreclosure,  unless  reserved 
in  the  mortgage.    Arnold  v.  Crowder,  56. 

2.  It  is  in  the  power  of  the  owner  of  the  inheritance  to  affix  any 
property  to  it  he  pleases,  and  when  he  does  so,  it  becomes  a  fixture,  in 
the  general  sense  of  that  term,  and  part  of  the  freehold ;  and  if  the 
inheritance  be  afterwards  sold  or  mortgaged,  the  fixture  goes  with  the 
freehold,  and  it  will  also  descend  to  the  heir  at  law.    Ibid.  56. 

FOREIGN  JUDGMENT. 

HOW  FAR  CONCLUSIVE. 

1.  Where  it  appears  that  there  was  personal  service  on  a  party  or 
appearance  entered  in  the  court  of  another  State,  the  judgment  or 
decree  of  such  court  will  be  conclusive  of  the  right  of  such  party  in 
this  State ;  but  where  the  party  was  not  an  inhabitant  of  the  State  where 
the  judgment  or  decree  was  rendered,  and  was  not  in  the  State,  and 
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FOREIGN  JUDGMENT.    How  far  conclusive.    Continued. 

was  not  personally  served  with  process,  and  did  not  enter  his  appear- 
ance, the  judgment  or  decree  is  but  prima  facie  evidence  in  the  courts 
of  this  State,  and  the  party  may  show  the  court  rendering  such  judg- 
ment or  decree  did  not  acquire  jurisdiction,  or  he  may  go  behind  the 
judgment  or  decree,  and  show  there  was  no  ground  for  a  recovery. 
Jones  v.  Warner,  343. 

FORFEITURE. 
Of  policy  of  insurance. 

After  death  of  assured.    See  INSURANCE,  1. 

FORMER  DECISIONS. 
As  TO  title  to  a  bill. 

1.  It  was  incidentally  said  in  Larrison  v.  Peoria,  Atlanta  and 
Decatur  Railroad  Go.,  77  111.  11,  that  the  constitution  does  not  require 
a  title  to  a  bill  pending  in  the  legislature.  But  that  was  wrong,  as  the 
practice  is  changed  by  the  constitution  of  1870  so  as  to  render  a  title  to 
a  bill  indispensable,  and  that  opinion  should  be  regarded  as  modified 
to  that  extent.    Binz  v.  Weber,  288. 

N ATUR AL1  ZATION. 

2.  Jurisdiction  of  county  courts.  The  decision  in  Knox  County  v. 
Bams,  63  111.  405,  holding  that  the  county  courts,  under  the  constitu- 
tion of  1848,  had  no  jurisdiction  to  naturalize  foreigners,  is  overruled 
by  the  case  of  The  People  ex  rel.  v.  McGowan,  77  111.  644.  City  of 
Beardstown  et  al.  v.  City  of  Virginia  et  al.  541. 

Fraud — false  representations. 

3.  The  case  of  Mitchell  v.  McDougall,  62  111.  498,  omits  to  state  that 
the  party  making  false  representations  must  have  known,  them  to  be 
false,  for  the  reason  that  he  had  been  on  the  land,  and  must  have  known 
they  were  false,  and  was  not  intended  to  change  the  rule  as  previously 
announced.    Merwin  v.  Arbuckle,  501. 

FRANCHISE. 
Subject  to  taxation.    See  TAXES  AND  TAXATION,  2,  3. 
Mode  of  assessing.    Same  title,  4. 

FRAUD. 

False  representations. 

1.  To  make  false  representations  fraudulent,  the  party  making  them 
must  have  known  them  to  be  false.    Tone  v.  Wilson  et  al.  529. 

2.  To  render  a  representation  fraudulent,  it  must  not  only  be  false, 
but  the  party  making  it  must  know  it  to  be  such.  To  recover  in  an 
action  for  deceit,  the  statement  must  be  untrue,  the  party  making  it 
must  know  it  to  be  false,  and  the  person  seeking  to  recover  must  have 
relied  on  the  statement  as  true,  and  have  been  induced  to  act  upon  it, 
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and  the  statement  must  be  in  relation  to  a  matter  material  to  the  trans- 
action. As  a  general  rule,  representations  as  to  mere  value,  although 
known  to  be  false,  will  not  constitute  fraud.    Merwin  v.  Arbuckle,  501. 

3.  An  instruction  which  requires  the  jury  to  find  fraudulent  repre- 
sentations as  to  the  kind  and  qualit}'"  of  land  sold,  and  also  as  to  its 
value,  or  what  the  vendor  paid  for  it,  is  one  that  can  not  injure  the 
vendor  in  a  suit  for  fraud  and  deceit.  If  in  the  alternative  as  to  the 
proof  of  the  falsity  of  the  representations,  it  would  present  a  different 
question.     Ibid.  501. 

4.  Instruction  as  involving  scienter.  An  instruction  that  representa- 
tions must  be  fraudulently  made  to  authorize  a  recovery,  is,  in  sub- 
stance, that  they  must  be  false,  and  known  to  be  such  by  the  party 
making  them.    Ibid.  501. 

5.  Former  decision.  The  case  of  Mitchell  v.  McDougall,  62  111.  498, 
omits  to  state  that  the  party  making  false  representations  must  have 
known  them  to  be  false,  for  the  reason  that  he  had  been  on  the  land, 
and  must  have  known  they  were  false,  and  was  not  intended  to  change 
the  rule  as  previously  announced.    Ibid.  501. 

As  affecting  purchaser  without  notice.     See  PURCHASERS,  3. 
In  executor's  account. 

Erroneous  credits  do  not  prove.  See  ADMINISTRATION  OF  ES- 
TATES, 3. 

In  sale  of  land  by  executor,  etc.    See  PURCHASERS,  4 

FRAUDS,  STATUTE  OF.     See  STATUTE  OF  FRAUDS. 

FRAUDULENT  CONVEYANCES. 
Preference  of  creditors. 

1.  The  law  allows  a  debtor  in  good  faith  to  prefer  a  particular  credi- 
tor ;  and  a  sale  to  a  creditor,  even  while  the  goods  are  in  the  possession 
of  an  officer  replevying  them  under  a  chattel  mortgage,  when  the  cred- 
itor is  seeking  to  secure  his  debt  in  good  faith,  is  good,  after  satisfying 
the  prior  lien  thereon.    Morris  v.  Tillson  et  al.  607. 

Who  are  creditors. 

2.  A  party  having  a  claim  for  damages,  growing  out  of  a  personal 
wrong  or  tort,  is  a  creditor  within  the  meaning  of  the  Statute  of  Frauds, 
and  will  be  protected  against  a  fraudulent  conveyance  made  by  the  lort- 
feaser.    Bongard  v.  Black,  186. 

3.  If  a  party,  after  the  commission  of  a  personal  wrong,  and  after 
suit  to  recover  damages  therefor,  but  before  judgment,  conveys  all  his 
property  to  his  daughter,  in  consideration  of  love  and  affection,  not 
keeping  sufficient  to  meet  his  liability,  the  conveyance  will  be  set  aside 
in  equity,  and  the  property  subjected  to  the  payment  of  the  judgment. 
Ibid.  186. 

42— 81st  III. 
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FRAUDULENT  CONVEYANCES.     Continued. 
Evidence  of  fraudulent  sale. 

4.  Presumption  of  fairness.  A  sale  of  goods  by  a  debtor,  in  the 
absence  of  proof  to  the  contrary,  will  be  presumed  to  be  bona  fide  and 
honest,  and  it  will  also  be  presumed  that  the  price  paid  was  the  full 
value  of  the  property.    Jewett  &  Root  v.  Cook,  260. 

5.  Sale  at  less  than  cost.  The  fact  that  a  party  purchases  goods  for 
$1000,  and  soon  after  sells  them  to  another  for  $800,  though  a  circum- 
stance against  the  good  faith  of  the  transaction,  is  not  sufficient  evi- 
dence to  defeat  the  sale  or  establish  fraud.     Ibid.  260. 

6.  Affidavit  for  attachment  as  evidence  against  creditor  purchasing 
from  vendee.  Where  a  creditor  made  an  affidavit  for  an  attachment,  in 
which  he  alleged  that  his  debtor  had  fraudulently  sold  his  goods,  and 
attached  the  same,  but  afterwards  purchased  the  same  goods  from  a 
second  purchaser,  to  secure  his  debt,  and  gave  his  note  for  the  excess 
of  the  price  above  his  debt,  and  they  were  again  attached  by  another 
creditor:  Held,  that  the  purchaser's  affidavit,  though  evidence  against 
him,  Mras  not  sufficient  to  establish  the  fraudulent  character  of  the  sale, 
as  against  him ;  but  if  the  fraud  were  shown  otherwise,  it  would  show 
he  had  notice  of  the  fact.     Ibid.  260. 

7.  Non-delivery  of  goods  not  evidence  of  fraudulent  sale.  A  sale  of 
goods  made  in  good  faith  for  a  valuable  consideration,  although  there 
is  not  such  a  delivery  as  to  pass  title  to  the  purchaser  as  against  the 
creditors  of  the  seller,  does  not  amount  to  a  fraudulent  assignment  or 
conveyance  so  as  to  hinder  and  delay  creditors,  within  the  meaning  of 
the  Attachment  Law.    Schwabacker  v.  Rush  et  al.  310. 

Subsequent  purchaser. 

8.  Whether  affected  by  fraud  in  prior  sale.  If  a  sale  of  goods  is 
made  to  defraud  creditors,  and  is  only  colorable,  and  the  purchaser 
makes  a  pretended  sale,  which  is  not  bona  fide,  and  the  latter  purchaser 
sells  the  same  goods  to  an  attaching  creditor  of  the  original  owner,  in 
payment  of  his  debt,  taking  his  note  for  the  balance  of  the  price,  and 
the  attachment  is  dismissed,  the  goods  will  be  liable  to  attachment  by 
any  other  creditor  of  the  original  owner,  if  the  first  attaching  creditor 
knew  of  the  fraudulent  character  of  the  first  sales  under  which  he  de- 
rived his  title.  His  purchase  will  be  tainted  with  the  fraud,  although 
he  may  have  paid  a  valuable  consideration  to  secure  his  own  debt. 
Jewett  &  Root  v.  Cook,  260. 

GARNISHMENT. 

What  subject  to  garnishment. 

1.  Unsettled  partnership  account.  Unsettled  partnership  accounts 
can  not  be  adjusted  in  a  garnishee  proceeding.  When  one  partner  is 
garnisheed  as  the  debtor  of  his  co-partner,  all  unsettled  partnership 
claims  and  accounts  will  be  excluded  from  the  consideration  of  the 
jury.    Ives  v.  Vanscoyoc,  120. 
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2.  Earnings  of  railroad  while  under  mortgage.  The  earnings  of  a 
railway  company  from  the  operation  of  its  road,  though  mortgaged  to 
secure  the  payment  of  certain  bonds,  before  foreclosure  or  possession 
taken  by  the  trustee,  may  be  reached  by  other  creditors  of  the  com- 
pany, and  are  liable  to  garnishment,  where  the  mortgage  provides  that, 
until  default,  the  company  may  possess  and  use  the  road,  etc.,  and  re- 
ceive the  rents,  profits  and  increase  arising  therefrom.  Mississippi 
Valley  and  Western  Ry.  Go.  v.  United  States  Express  Go.  534. 

Exemption — wages. 

3.  The  statute  relating  to  garnishment  has  no  reference  to  wages 
earned  after  service  of  the  writ,  and  the  laborer  whose  wages  are  sought 
to  be  garnisheed,  if  the  head  of  a  family  and  residing  with  them,  may 
take  up  his  wages  after  service  of  the  writ  as  fast  as  the  same  become 
due,  where  the  amount  does  not  exceed  $25.  Hoffman  v.  Fitzwilliam 
&  Sons,  521. 

4.  It  is  of  no  consequence  that  the  judgment  debtor,  upon  the  ser- 
vice of  the  writ  of  garnishment,  terminates  his  previous  contract,  and 
re-engages  at  the  same  wages  or  salary,  payable  weekly  in  advance. 
The  employer  may  pay  him  his  wages  as  fast  as  due,  where  it  is  less 
than  the  exemption.     Ibid.  521. 

Payment  by  garnishee  before  judgment. 

5.  Where,  after  a  conditional  judgment  against  a  garnishee,  and 
before  it  is  made  absolute,  the  garnishee,  supposing  he  is  bound  to  do 
so,  pays  the  amount,  and  the  judgment  upon  which  the  garnishee  pro- 
cess issued  is  credited  therewith,  and  the  conditional  judgment  is, 
through  misapprehension  of  the  parties,  satisfied,  and  afterwards  it  is 
made  absolute,  the  garnishee  will  be  entitled  to  a  credit  as  against  his 
creditor  for  the  amount  paid  upon  the  conditional  judgment.  Sand- 
burg v.  Papineau,  446. 

Consolidation  op  suits. 

6.  If  a  party  is  garnisheed  by  several  parties,  in  respect  to  a  single 
cause  of  action,  the  court,  on  motion  of  the  garnishee,  wTill  consolidate 
the  several  suits  into  one  action,  so  that  one  verdict  will  be  conclusive 
of  the  whole  subject  matter  of  the  litigation.  Imperial  Eire  Insurance 
Co.  v.  Gunning  et  al.  236. 

GIFT. 
Between  husband  and  wipe. 

Upheld  in  equity.     See  HUSBAND  AND  WIFE,  8,  4,  5. 

GRAND  JURY.  See  JURY,  1,  2. 

GUARDIAN  AND  WARD. 
Accounting  by  guardian. 

1.  Power  of  court  to  require  an  account.  The  statute  confers  express 
power  on  county  courts  to  compel  guardians  to  render  their  accounts 
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upon  oath,  and  to  require  additional  security  when  necessary,  and  in 
default  thereof  to  remove  them.    Bruce  v.  Doolittle  et  al.  103. 

2.  Account  approved,  not  conclusive.  Although  a  guardian's  account 
may  have  been  approved  by  the  county  court,  he  may,  afterwards,  be 
charged  with  moneys  received  by  him  which  he  failed  to  charge  in  his 
account,  or  if  he  charged  himself  with  too  small  an  amount,  the  wards 
may  have  the  amount  correctly  stated.     Ibid.  103. 

Settlement  with  wards. 

3.  Whether  conclusive.  A  settlement  by  a  guardian,  made  with  his 
ward,  upon  the  basis  of  an  erroneous  report  made  by  him  to  the  court, 
is  not  conclusive  on  the  ward,  nor  is  a  receipt  given  for  the  balance 
shown  by  such  report  to  be  due  the  ward,  when  it  is  given  under  the 
assurance,  if  anything  else  is  found  to  be  due  it  shall  not  stand  in  the 
way.    Ibid.  103. 

Limitation — citation  to  account.    See  LIMITATIONS,  8. 

GUARDIAN'S  SALE. 
Of  land  to  pay  off  mortgage. 

1.  Whether  proper.  A  petition  by  a  guardian  for  leave  to  sell  the 
real  estate  of  his  wards,  for  the  purpose  of  paying  off  a  mortgage  thereon, 
should  not  be  entertained  unless  there  is  something  shown  in  the  peti- 
tion more  than  the  mere  opinion  of  the  guardian,  by  which  the  court 
can  see  that  such  a  sale  would  be  more  advantageous  to  the  interest  of 
the  wards  than  a  sale  upon  the  foreclosure  of  the  mortgage.  Greenbaum 
et  al.  v.  Greenbaum,  etc.  367. 

HEIRS. 
Liability  for  ancestor's  debts. 

1.  Its  extent.  The  extent  of  the  liability  of  heirs  at  law  of  a  deceased 
person,  for  a  debt  of  their  ancestor,  both  at  law  and  in  equity,  is  to  the 
full  amount  of  what  came  to  them  by  descent,  and  a  decree  against 
them  should  not  be  several,  but  joint,  requiring  each  to  \)&y  pro  rata. 
Outright  et  al.  v.  Stanford  et  al.  240. 

HIGHWAYS. 
Of  their  establishment. 

1.  Presumption  as  to  jurisdiction  to  establish.  An  order  of  the  county 
court  establishing  a  road  is  prima  facie  sufficient  to  make  the  road  legal 
and  valid.  Therefore,  in  the  absence  of  proof  to  the  contrary,  it  will 
be  presumed  that  the  court  inquired  into  and  ascertained  all  the  facts 
necessary  to  confer  jurisdiction,  and  that  the  petitioners  were  legal 
voters  and  resided  within  the  statutory  limits,  and  that  the  proper  notice 
was  given.    Henline  et  al.  v.  The  People,  269. 

2.  Of  the  petition.  Only  reasonable  certainty  is  required  in  a  peti- 
tion to  the  county  court  for  the  establishment  of  a  road,  as  to  beginning, 
line  and  termini  of  the  proposed  road.  It  is  not  necessary  that  the  line 
and  every  point  on  the  route  be  inserted  in  the  petition.    Ibid.  269. 
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3.  Errors  in  proceeding  not  fatal,  collaterally.  The  oath  of  the 
viewers  appointed  to  examine  a  proposed  route  for  a  road  not  being 
jurisdictional,  the  fact  of  its  not  being  in  the  form  prescribed,  or  a  fail- 
ure of  the  record  to  show  any  oath  was  taken,  can  not,  in  a  collateral 
proceeding,  be  heard  to  affect  the  validity  of  the  order  for  the  road. 
The  same  may  be  said  of  any  other  errors  not  affecting  the  jurisdiction. 
Henline  et  al.  v.  The  People,  2G9. 

4.  Appointment  of  viewers  at  succeeding  term.  Where  the  county 
court  has  once  acquired  jurisdiction  of  a  petition  for  establishing  a 
road,  a  failure  of  the  viewers  appointed  to  report  at  the  next  term,  will 
not  divest  the  court  of  its  power  to  appoint  other  viewers  at  a  subse- 
quent term,  and  to  proceed  and  lay  out  the  road.  The  court  may  con_ 
tinue  the  application  from  term  to  term  until  the  road  is  either  located 
or  the  petition  rejected.    Ibid.  269. 

Effect  of  as  to  land  owner. 

5.  His  rights  as  to  easement.  By  the  location  of  a  highway  over  a 
party's  land,  the  public  acquire  only  an  easement,  with  the  rights  inci- 
dent thereto,  while  he  retains  the  fee  simple  in  the  land  taken,  and  the 
exclusive  ownership  of  everything  connected  with  the  soil  for  every 
purpose  not  incompatible  with  the  public  right  of  way,  and  he  may 
make  any  use  of  the  land  to  which  it  can  be  applied,  and  all  profits 
which  can  be  derived  from  it,  consistently  with  the  enjoyment  of  the 
easement.     Town  of  Old  Town  v.  Dooley,  255. 

6.  Does  not  give  right  to  use  spring.  The  right  of  way  existing  in 
the  public  over  land  as  a  highway,  is  only  a  right  of  passage,  and  not  a 
right  to  get  water  either  in  streams  or  springs  on  the  soil  of  the  land- 
owner. A  spring  in  a  public  road  is  not  a  part  of  the  highway,  and  its 
use  is  not  an  incident  to  the  use  of  the  same.    Ibid.  255. 

Joining  fence  to  eridge. 

7.  Consent  need  not  be  in  writing.  The  statute  giving  the  owner  of 
land  bordering  on  a  public  road  the  right  to  connect  his  road  fence  on 
either  or  both  banks  of  a  stream  or  body  of  water  to  any  bridge  over 
the  stream,  or  to  any  abutment,  etc.,  thereof,  upon  the  consent  of  the 
commissioners  of  highways,  except  in  certain  cases,  does  not  require 
that  a  record  shall  be  made  of  such  consent,  or  that  it  shall  be  given  in 
writing,  but  it  may  be  in  parol  only.     Ibid.  255. 

8.  Consent  to  join  fence  to  bridge  conclusive  evidence.  The  consent 
of  the  commissioners  of  highways  for  a  land-owner  to  join  his  fence 
to  a  bridge  over  a  stream,  is  conclusive  evidence  that  such  fence  in  the 
highway  does  not  interfere  with  the  use  of  the  right  of  way  by  the 
public.    Ibid.  255. 

9.  Fence  to  bridge,  whether  built  under  the  direction  of  road  author- 
ities. Where  the  commissioners  of  highways,  after  fences  have  been 
built  connecting  with  a  bridge,  examine  the  same  and  are  satisfied  with 
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them,  this  will  be  the  same  as  if  they  were  built  under  their  direction, 
and  answers  the  requirements  of  the  law.  Town  of  Old  Town  v.  Doo- 
ley,  255. 

10.  Necessary  ford,  defined.  The  words,  "  necessary  ford,"  in  the 
proviso  of  the  statute  giving  the  right  to  connect  fences  with  a  bridge 
over  a  stream,  etc.,  do  not  mean  a  convenient  ford,  but  one  that  is  indis- 
pensable to  the  public  use.  If  the  bridge  affords  every  facility  for 
crossing  the  stream,  the  ford  can  not  be  called  necessary.     Ibid.  255. 

Commissioners  op  highways. 

11.  When  their  acts  must  be  in  writing,  or  of  record.  Where  the 
statutes  denning  the  powers  and  prescribing  the  duties  of  such  quasi 
corporations  as  the  commissioners  of  highways,  do  not  enjoin  that  they 
shall  make  a  record  of  their  acts,  or  preserve  the  evidence  thereof  in 
writing,  they  may  lawfully  act  without  doing  so,  and  parol  evidence  of 
their  acts  in  such  cases  is  competent.     Ibid.  255. 

HOMESTEAD. 

Kelease  or  waiver. 

1.  Not  required  by  act  of  1851,  except  as  to  forced  sales.  Under  the 
Homestead  Act  of  1851,  a  formal  release  or  waiver  of  the  right  or  ex- 
emption was  required  only  as  to  forced  sales  by  judicial  process.  This 
act  had  no  relation  to  voluntary  alienations,  and  no  waiver  or  release  in 
such  cases  was  necessary.     Crane  v.  Crane  et  al.  165. 

Destruction  op  house  by  fire. 

2.  Whether  exemption  lost.  Where  a  house,  occupied  by  the  owner 
with  his  family  as  a  homestead,  is  destroyed  by  fire,  and  he  makes  prep- 
arations to  rebuild  on  the  same  ground,  and  never  acquires  another 
homestead,  or  abandons  the  intention  of  again  occupying  the  same 
premises  as  a  homestead  until  he  sells  it,  the  purchaser  will  take  it  free 
of  the  lien  of  any  judgment  against  the  vendor,  provided  the  value  of 
the  premises  without  the  house,  together  with  whatever  insurance  the 
owner  may  have  received  on  account  of  the  destruction  of  the  house, 
do  not,  together,  exceed  the  value  of  the  homestead  exempted  by  law.- 
Howard  et  al.  v.  Logan,  383. 

HUSBAND  AND  WIFE. 
Separate  maintenance. 

1.  When  wife  deserts.  Where  the  wife  leaves  her  husband  without 
sufficient  cause,  she  will  not  be  entitled  to  a  decree  for  a  separate  main- 
tenance.    Angelo  v.  Angelo,  251. 

2.  Where  the  only  cause  for  the  wife's  desertion  was,  the  husband 
saying  he  had  been  deceived  by  her,  and  that  she  was  not  a  virtuous 
woman,  the  proof  going  to  show  he  was  right  in  his  conjecture,  but 
otherwise  he  had  always  treated  her  kindly,  and  he  had  tried  to  induce 
her  to  come  back,  it  was  held,  the  wife  was  not  entitled  to  a  separate 
maintenance.     Ibid.  251. 
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HUSBAND  AND  WIFE.     Continued. 
Gift  of  husband  to  wife. 

3.  Good  in  equity.  A  gift  from  a  husband  to  his  wife,  without  the 
intervention  of  a  trustee,  by  the  common  law,  was  void,  at  law,  but  in 
equity,  where  the  evidence  is  clear  and  satisfactory,  will  be  supported 
as  the  separate  property  of  the  wife,  when  not  prejudicial  to  creditors 
of  the  husband.     Gill  v.  Woods,  Admr.  64. 

4.  Where  a  husband  and  wife  were  married  before  the  Married  Wo- 
man's Act  of  1861,  and  the  husband  showed,  by  clear  and  explicit  acts, 
an  intention  to  give  his  wife  the  rents  and  profits  of  her  land,  by  having 
her  rents  kept  separate  from  his  own,  and,  when  sold,  paying  the  pro 
ceeds  to  her,  and,  when  loaning  her  moneys,  by  the  taking  of  notes  pay- 
able to  her,  it  was  held,  that,  even  admitting  the  rents  and  profits  of 
the  wife's  land  belonged  to  the  husband,  the  acts  showed  not  only  an 
intention  to  give  them  to  his  wife,  but  was  an  executed  gift,  which  a 
court  of  equity  would  uphold  and  enforce  as  against  him  after  her  death, 
in  1871.     Ibid.  64. 

5.  In  such  a  case,  the  husband,  in  equity,  will  be  required  to  sur- 
render to  her  executor  or  administrator  the  notes  in  his  possession  pajr- 
able  to  her,  he  being  held  as  having  them  merely  as  her  agent,  and  to 
account  for  payments  received  by  him  on  such  notes,  and  for  money 
received  on  the  sale  of  her  rents.     Ibid.  64. 

Contracts  between  husband  and  wife. 

6.  Who  may  assail  contract  as  fraudulent.  A  party  who  takes  a 
conveyance  from  a  husband  and  wife  of  property  belonging  to  the  hus- 
band, and  gives  his  bond  to  the  wife,  obligating  himself  to  pay  the  pro- 
ceeds of  the  property  to  her  when  sold,  with  the  assent  of  the  husband 
becomes  the  trustee  of  the  wife,  and  can  not  be  heard  to  question  the 
good  faith  of  the  transaction  as  between  the  husband  and  wife.  None 
but  creditors  of  the  husband  can  assail  the  contract  as  fraudulent.  Ta- 
zell  v.  Palmer,  82. 

7.  Where  there  are  no  creditors  whose  rights  may  be  put  in  jeopardy, 
it  is  competent  for  a  husband  to  create  a  separate  estate  for  his  wife  out 
of  his  own  property,  and  no  one  can  impeach  the  transaction,  or  inquire 
into  its  propriety,  unless  he  was  a  creditor  of  the  husband  at  the  time. 
Ibid.  82. 

Liability  of  person  defrauding  wife. 

8.  For  husband's  fraud.  Where  a  husband  is  authorized  by  his 
wife  to  buy  property  for  her  as  her  agent,  and  the  seller  knows  that  the 
husband  is  such  agent,  he  is  also  charged  with  knowing  that  power  to 
the  husband  to  appropriate  to  himself  any  portion  of  the  money  of  his 
wife  is  not  implied  from  such  agency,  and  if  money  is  so  appropriated 
by  the  husband  by  arrangement  with  the  seller,  it  is  a  fraud  upon  the 
wife,  for  which  she  can  recover  against  the  seller.  Walker  v.  Coleman, 
390. 

9.  Party  to  fraud  upon  wife  by  husband  liable  to  wife.  Where  a 
husband,  as  the  agent  of  his  wife,  buys  land  for  her  at  a  certain  price, 
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but,  by  an  arrangement  between  him  and  the  seller,  double  that  price 
is  paid,  and  the  excess  repaid  to  the  husband  and  appropriated  to  his 
own  use,  without  the  knowledge  of  the  wife,  and  without  express  au- 
thority from  the  wife,  she  can  recover  the  amount  of  such  excess  from 
the  seller,  in  a  suit  for  money  had  and  received  to  her  use.  Walker  v. 
Coleman,  390. 

10.  Misrepresentation  by  husband.  Where  a  husband,  as  agent  for 
his  wife,  buys  property,  and,  by  arrangement  between  him  and  the 
seller,  more  money  is  paid  than  the  contract  price,  and  the  excess  is 
repaid  to  the  husband  and  appropriated  to  his  own  use,  without  the 
knowledge  of  the  wife,  the  fact  that  the  husband  may  have  stated  to  the 
seller  that  the  wife  was  aware  of  and  consenting  to  the  arrangement, 
will  not  relieve  the  seller  from  liability  to  the  wife  in  an  action  by  her 
against  him  for  money  had  and  received  to  her  use.    Ibid.  390. 

When  husband  is  agent  for  wife. 

11.  Fraudulently  obtaining  passage  for  wife  on  railroad.  Where 
the  husband,  whilst  traveling  with  his  wife,  fraudulently  induces  a  con- 
ductor to  carry  them  without  paying  fare,  contrary  to  the  conductor's 
instructions,  the  husband  is  the  agent  of  the  wife,  and  she  will  be  charge- 
able with  notice  of  all  regulations  of  the  company  of  which  the  husband 
is  apprised.     Toledo,  Wabash  and  Western  By.  Co.  v.  Brooks,  292. 

INDICTMENT.    See  CRIMINAL  LAW,  1,  2. 

INJUNCTIONS. 

To  restrain  collection  of  taxes. 

1.  A  court  of  equity  will  never  restrain  the  extension  of  a  tax  on  the 
tax  books,  unless  it  is  wholly  unauthorized,  and  void  in  all  its  parts. 
If  any  portion  of  the  tax  is  valid,  the  court  will  never  interpose,  until 
the  taxes  have  been  extended,  and  not  then,  until  the  tax-payer  has  paid 
or  tendered  such  taxes  as  are  legal.  Ottawa  Class  Co.  v.  McCaleb,  etc., 
556. 

2.  The  courts  can  not  interfere  to  prevent  the  collection  of  taxes,  un- 
less they  are  void,  or  levied  without  power  on  the  part  of  the  officers 
executing  the  revenue  law.  As  long  as  such  officers  are  acting  under 
the  law,  in  imposing  and  collecting  taxes,  the  courts  will  not  interfere, 
but  where  they  transcend  their  powers,  and  act  without  warrant  of  law, 
the  courts  may  give  relief.     Ibid.  556. 

To  prevent  ousting  of  purchaser  in  possession.  See  CHANCERY,  14. 

INJUNCTION  BOND. 

Assessment  of  damages  on  dissolution. 

1.  When  essential  to  an  action  on  the  bond.  The  act  of  1874,  provid- 
ing that  a  failure  to  assess  damages  on  the  dismissal  of  a  suit  where  an 
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Assessment  of  damages  on  dissolution.     Continued. 

injunction  is  granted  shall  not  operate  as  a  bar  to  an  action  on  the  in- 
junction bond,  only  applies  to  bonds  entered  into  after  it  took  effect, 
and  has  no  operation  as  to  bonds  entered  into  before  that  time,  although 
the  dismissal  of  the  suit  may  be  subsequent  thereto.  Alwood  et  al.  v. 
Mansfield  et  al.  314. 

INSTRUCTIONS. 
Op  their  qualities. 

1.  Should  not  single  out  certain  facts.  An  instruction  which  singles 
out  and  gives  undue  prominence  to  certain  facts,  ignoring  other  facts 
proved  and  of  equal  importance  in  a  proper  determination  of  the  case, 
is  improper.     Calef  v.  Thomas,  478. 

2.  Not  marked  "given"  or  "refused."  Where  instructions  asked  by 
a  party  are  not  marked  by  the  court  either  as  "given"  or  "refused," 
the  effect  is  precisely  the  same  as  if  they  had  been  formally  marked  re- 
fused.   Ibid.  478. 

3.  As  to  belief  from  the  evidence.  Where  the  first  part  of  an  instruc- 
tion omits  the  words  "from  the  evidence,"  as  the  basis  of  the  jury's 
belief,  but  at  the  conclusion  of  the  clause  it  states,  "and  if  you  further 
believe,  from  the  evidence,"  it  was  held,  that  the  jury  could  not  be  mis- 
lead by  it  and  have  felt  authorized  to  act  on  a  belief  not  arising  from 
the  evidence.    Belden  et  al.  v.  Woodmansee,  25. 

4.  Should  have  reference  to  the  questions  presented.  On  the  trial  of 
parties  for  burning  stacks  of  hay,  it  is  not  error  to  refuse  an  instruction 
that  it  is  not  for  the  defendants  to  prove  or  show  who  burned  the  hay, 
where  the  prosecution  makes  no  pretense  that  they  must  make  such 
proof.    Greed  v.  The  People,  565. 

INSURANCE. 

Declaration  of  forfeiture — life  policy. 

1.  After  death  of  assured.  Where  the  condition  of  a  life  policy  of 
insurance  is,  that  the  assured  shall,  within  thirty  days  from  the  date  of 
notice,  pay  any  assessment,  etc.,  against  him,  and  a  failure  to  do  so  shall 
render  the  policy  void,  if  the  party  dies  within  thirty  daj^s  after  receiv- 
ing notice  of  an  assessment,  the  company  insuring  will  have  no  right 
to  declare  a  forfeiture  for  non-payment  within  the  thirty  days.  Protec- 
tion Life  Ins.  Go.  v.  Palmer,  88. 

Rescission  of  contract. 

2.  After  loss.  The  intention  of  a  party  insured  to  burn  the  property 
insured,  will  authorize  the  insurance  company  to  declare  an  immediate 
cancellation  of  the  policy.  But  if  the  company  waits  until  after  a  loss," 
a  court  of  equity  will  not  then  rescind  the  contract  of  insurance.     If 
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INSURANCE.    Rescission  of  contract.     Continued. 

the  assured  burns  the  property,  this  will  avoid  the  contract,  but  the 
remedy  is  at  law.    Imperial  Fire  Insurance  Go.  v.  Gunning  et  ah.  236. 
Remedy  on  sealed  policy.    See  ASSUMPSIT,  1. 

INTEREST. 

When  recoverable. 

1.  On  partnership  account.  Where  a  partner  agrees,  in  writing,  to 
exhibit  a  partnership  account  on  a  certain  day,  and  make  settlement, 
and  on  that  day  refuses  and  withholds  the  books,  he  is  properly  charge- 
able with  interest  from  such  day  on  any  balance  found  against  him,  on 
bill  for  an  account,  up  to  the  date  of  the  first  decree.  Scroggs  v.  Cun- 
ningham et  al.  110. 

2.  On  running  account.  Where,  prior  to  a  settlement,  a  firm  was  in 
the  habit  of  charging  a  customer  seven  per  cent  interest,  in  their  deal- 
ings with  him,  which  he  always  paid:  Meld,  in  the  absence  of  proof 
to  the  contrary,  that  an  agreement  to  pay  that  rate  might  be  inferred 
from  such  previous  dealings.     Warren  v.  Tyler  et  al.  15. 

From  what  time  allowed. 

3.  On  rescission  of  contract  for  fraud.  When  a  party  rescinds  a 
contract  whereby  he  is  induced  to  accept  unimproved  lands  in  settle- 
ment of  a  debt,  through  the  fraudulent  representations  of  his  debtor, 
made  with  a  knowledge  of  their  falsity,  and  upon  which  the  creditor 
relied,  he  will  be  entitled  to  the  interest  from  the  time  of  the  previous 
settlement,  the  same  as  though  the  contract  of  purchase  had  never  been 
made,  and  will  not  be  restricted  to  the  time  when  he  tendered  a  recon- 
veyance, he  having  received  no  rents  and  profits  to  be  deducted. 
Ibid.  15. 

INTOXICATING  LIQUORS. 

Action  by  wipe  for  sale  to  her'  husband. 

1.  Evidence  as  to  pecuniary  condition  of  husband  in  suit  by  wife.  In 
a  suit  by  a  wife  against  one  for  selling  or  giving  intoxicating  liquor  to 
her  husband,  when  the  proof  showed  the  wife  had  no  property  to  be 
injured,  and  that  the  family  was  reasonably  well  provided  for,  and  that 
she  suffered  no  serious  injury  to  her  person  from  the  intoxication  of  her 
husband,  it  was  held  error  to  admit  evidence  of  the  value  of  the  estate 
of  the  husband  before  the  liquor  law  took  effect,  and  the  reduced  con- 
dition of  his  pecuniary  affairs  at  the  time  of  the  trial.  McGann  v. 
Roach,  213. 

2.  Of  exemplary  damages.    See  MEASURE  OF  DAMAGES,  6. 

JUDGE. 

Who  may  act  as  such. 

1.  Of  members  of  the  bar.  A  member  of  the  bar  can  not  sit  and  try 
a  cause  in  the  circuit  court,  as  judge,  where  he  has  no  color  of  right 
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to  the  office,  even  by  agreement  of  the  parties,  and  if  he  does,  the  judg- 
ment pronounced  by  him  will  be  a  nullity.  Hoa gland  v.  Creed  et  al 
506. 

JUDGMENTS. 

Execution  not  issued  within  a  yeah. 

1.  Judgment  becomes  dormant.  If  an  execution  is  not  issued  within 
one  year  from  the  adjournment  of  the  court  at  which  the  judgment  is 
rendered,  it  becomes  dormant,  and  no  execution  can  regularly  issue 
thereon  until  the  judgment  is  revived  by  scire  facias.  Hernandez  v. 
Drake,  34. 

Judgment  in  vacation. 

2.  It  is  error  to  enter  judgment  in  a  case  in  vacation,  where  the 
court  adjourns  for  the  term  after  hearing  the  evidence,  without  the  con- 
sent of  the  parties.    Bruce  v.  Doolittle  et  al.  103. 

Judgment  by  nil  dicit.    See  PRACTICE,  5. 
In  criminal  cases. 

Conviction  on  several  counts — of  the  judgment.  See  CRIMINAL 
LAW,  18,  19. 

Void  judgment — on  error. 

Will  not  be  reversed.    See  WRIT  OF  ERROR,  1. 
Foreign  judgments.    See  that  title,  1. 

Judgment  for  taxes. 

Its  sufficiency.    See  TAXES  AND  TAXATION,  17. 

JUDICIAL  POWER. 
By  whom  to  be  exercised. 

1.    Can  not  be  conferred  by  consent.    Parties  to  a  suit  can  no  more 
empower  any  individual  other  than  a  judge  of  the  court  to  exercise  its 
powers,  than  they  can  confer  jurisdiction  of  the  subject  matter  upon  a 
court  by  consent.    Hoagland  v.  Creed  et  al.  506. 
See  JUDGE,  1. 

JUDICIAL  SALES.    See  SALES,  6  to  19 ;  EXECUTIONS,  3, 4, 8, 10. 

JURISDICTION. 
Effect  of  dismissing  improper  party. 

1.  Where  a  suit  against  a  railway  company  is  properly  brought  in 
a  particular  county,  but,  after  a  change  in  the  law  requiring  such  a 
suit  to  be  brought  elsewhere,  the  husband  of  the  real  plaintiff  was 
dismissed  from  the  suit  as  improperly  joined,  and  the  declaration 
amended  so  as  to  show  this  fact  only,  but  showing  no  new  cause  of 
action,  it  was  held  that  this  was  not,  in  effect,  a  new  suit,  and  that  the 
court  did  not  lose  its  jurisdiction.  Dickson  v.  The  Chicago,  Burling- 
ton and  Quincy  By.  Co.  215. 
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Mere  errors  do  not  affect  it 

2.  The  objections  that  a  plaintiff  in  an  attachment  suit  took  an 
assignment  of  the  interest  of  his  partner  in  an  account,  and  brought 
the  suit  on  the  same  in  his  own  name  alone,  irregularity  and  error  in 
suing  out  a  dedimus  to  take  a  deposition,  filing  interrogatories,  and  the 
incompetency  of  a  witness  on  the  trial,  are  none  of  them  jurisdictional, 
and  can  not  be  urged  on  bill  to  set  aside  a  sale  under  the  judgment. 
Hernandez  v.  Drake,  34. 

County  court. 

3.  Jurisdiction  as  to  road  matters— presumption.  See  COUNTY 
COURT,  1 ;  HIGHWAYS,  1. 

Jurisdiction  in  chancery.    See  CHANCERY,  4  to  11. 

JURY. 
Grand  jury. 

1.  When  venire  for  special  should  issue.  "Where  the  record  shows 
merely  that  the  grand  jury  has  been  discharged,  it  will  be  presumed 
that  it  was  properly  discharged,  and  in  such  case,  where  it  turns  out 
that  there  is  some  new  matter  which  calls  for  the  action  of  a  grand 
jury,  it  is  proper  to  issue  a  venire  for  a  special  grand  jury.  White  et  al. 
v.  The  People,  333. 

2.  Filling  panel  from  those  present.  When  the  sheriff,  under  the 
order  of  the  court,  selects  from  the  bystanders  men  to  make  up  a 
deficiency  in  a  grand  jury,  in  the  absence  of  anything  to  show  the  con- 
trary, it  will  be  presumed  that  the  persons  so  summoned  were  duly 
qualified  and  were  selected  from  the  body  of  the  county.  Fletcher  v. 
The  People,  116. 

Misconduct  of  jury. 

3.  On  retirement.    See  NEW  TRIALS,  3,  4. 

JUSTICE  OF  THE  PEACE. 
Of  his  official  bond.    See  OFFICIAL  BONDS,  1,  2. 

LACHES. 

TO  DEFEAT  BILL  TO  SET  ASIDE  SALE.      See  SALE,  14,  16. 

When  need  not  be  pleaded.     See  CHANCERY,  3. 

LANDLORD  AND  TENANT. 

Nature  of  tenancy. 

1.  Whether  from  year  to  year  or  at  will.  The  reservation  of  an 
annual  rent  is  the  leading  circumstance  that  turns  leases  for  uncertain 
terms  into  leases  from  year  to  year.  If  the  tenant  be  placed  on  the 
land  without  any  terms  prescribed  or  rent  reserved,  and  as  a  mere  occu- 
pier, he  is  strictly  a  tenant  at  will.     Herrell  et  al.  v.  Sizeland  et  al.  457. 

2.  Where  parties  move  into  the  house  of  another,  and  reside  with 
him,  and  take  care  of  him  until  he  dies,  but  neither  pay  rent  nor  agree 


INDEX.  669 


LANDLORD  AND  TENANT.    Nature  of  tenancy.     Continued. 

to  pay  rent,  and  it  does  not  appear  that  any  term  was  agreed  upon, 
they  are  not  tenants  from  year  to  year,  and  entitled  to  notice  to  quit,  but 
are  mere  tenants  at  the  will  of  the  owner,  and  a  demand  of  possession 
will  terminate  the  tenancy.    Herrell  et  al.  v.  Sizeland  et  al.  457. 

Repairs  and  improvements  by  tenant. 

3.  Whether  he  is  entitled  to  credit  therefor.  If  a  tenant  makes  repairs 
or  improvements  on  the  demised  premises  in  excess  of  the  sum  agreed 
on  by  the  landlord,  he  can  not  be  allowed  credit  for  such  excess  as 
against  the  rent,  though  made  under  the  direction  of  an  agent,  when 
the  agent  had  no  authority  to  consent  to  the  same,  unless  the  landlord 
afterwards  ratifies  the  agent's  act  or  approves  of  the  same.  Morris  v. 
Tillson  et  al.  607. 

Failure  of  landlord  to  make  improvements. 

4.  Bights  of  the  tenant.  Where  a  landlord  agrees  to  complete  an 
addition  to  hotel  property  rented  by  him,  but  no  time  is  fixed,  and  the 
tenant  is  to  pay  for  the  principal  part  of  the  cost,  the  latter  can  not  be 
allowed  damages  as  against  the  rent  claimed,  when  it  appears  he  did 
not  pay  his  part  for  the  work  already  done.    Ibid.  607. 

Surrender  of  lease  a  termination  of  tenancy. 

5.  Acceptance  of  surrender  of  lease.  If  the  lessee  of  rooms,  before 
the  expiration  of  the  term,  abandons  the  premises,  delivers  the  key  to 
the  lessor's  agent,  and  notifies  the  lessor  of  the  fact  by  letter,  and  he  in 
reply  to  the  letter  makes  no  objection,  but  retains  the  key,  this  will  be 
sufficient  evidence  to  authorize  a  jury  in  finding  a  termination  of  the 
tenancy.    Bills  v.  Stobie  et  al.  202. 

6.  By  accepting  new  tenant.  Where  it  is  mutually  agreed  between 
parties  that  a  lease  shall  be  surrendered,  and  a  new  one  is  thereupon 
made  with  another  party,  and  the  landlord  accepts  the  new  party  as  his 
tenant,  this  will  estop  the  landlord  from  afterwards  denying  the  sur- 
render of  the  first  lease,  notwithstanding  it  was  in  writing  and  under 
seal,  and  the  agreement  to  surrender  was  verbal.     Ibid.  202. 

7.  An  actual  and  continued  change  of  possession,  by  the  mutual 
consent  of  the  parties,  will  amount  to  a  surrender  of  a  written  lease,  by 
operation  of  law.    Ibid.  202. 

8.  Where  certain  parties  procured  a  written  lease  of  certain  rooms, 
as  trustees  of  a  Good  Templar's  lodge,  and  they  were  occupied  by  the 
lodge  of  whom  the  lessees  were  trustees  and  two  other  lodges,  and  the 
last  two  afterwards  ceased  to  use  the  rooms,  whereupon  the  lessees  noti- 
fied the  lessor  that  the  lodge  they  represented  would  be  compelled  to 
vacate  the  premises,  and  the  lessor  then  offered  to  reduce  the  rent,  and 
the  lodge  accepted  the  rooms  at  the  reduced  rent,  which  it  continued 
to  pay  for  some  time :  Held,  that  this  was  evidence  of  the  surrender 
of  the  original  lease  to  the  trustees,  and  of  a  new  leasing  to  the  lodge. 
Ibid.  202. 
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Eviction  by  landlord. 

9.  What  constitutes.  The  taking  possession  of  hotel  furniture  by 
the  landlord,  under  a  chattel  mortgage  given  by  the  tenant  to  secure  the 
payment  of  rent  due  and  to  become  due,  upon  default  of  its  condition, 
is  not  an  eviction  of  the  tenant  by  the  landlord  so  as  to  terminate  the 
tenancy  and  stop  the  rent;  neither  will  any  delay  in  executing  the  writ 
of  replevin  for  the  goods,  sanctioned  by  the  lessee,  or  by  the  officer, 
without  authority  from  the  landlord.     Morris  v.  Tillson  et  al.  607. 

10.  Acts  of  a  landlord  in  interference  with  the  tenant's  possession, 
to  constitute  an  eviction,  must  clearly  indicate  an  intention  on  the  part 
of  the  landlord  that  the  tenant  shall  no  longer  continue  to  hold  the 
premises.     Ibid.  607. 

Payment  of  rent. 

11.  What  amounts  to.  Where  a  lodge,  on  terminating  its  lease  of 
rooms,  left  property  therein  greatly  exceeding  in  value  the  rent  due, 
and  offered  the  same  to  the  lessor  in  payment,  and  he  took  time  to  con- 
sider whether  he  would  accept  the  same,  and  retained  the  same,  giving 
no  notice  that  he  would  not  accept  it  in  payment  for  some  considerable 
time,  so  that  the  lodge  might  have  made  some  other  disposition  of  the 
property:  Held,  that  his  silence  implied  assent,  and  justified  the  jury 
in  finding  a  payment  of  the  rent.    Dills  v.  Stobie  et  al.  202. 

Notice  to  quit. 

12.  Not  necessary  where  tenant  repudiates  tenancy.  A  notice  to  quit 
is  not  necessary  unless  the  relation  of  landlord  and  tenant  exists,  and 
where  a  defendant  in  ejectment  repudiates  a  tenancy  and  claims  title  in 
fee,  he  dispenses  with  the  necessity  of  a  notice  to  quit.  Herrell  et  al. 
v.  Sizeland  et  al.  457. 

Assignee  op  lessor. 

13.  Whether  bound  by  terms  of  lease.  Where  a  lease,  in  terms, 
states  that  it  shall  be  binding  upon  the  lessor,  his  heirs,  executors  and 
administrators,  but  says  nothing  about  assigns,  the  lessee  can  not  main- 
tain a  suit  against  a  purchaser  of  the  house  and  premises  from  the 
lessor,  upon  a  clause  in  the  lease  binding  the  lessor  to  pay  for  certain 
fixtures  and  furniture,  which,  by  the  terms  of  the  lease,  the  lessee  was 
to  put  into  the  house.    Hansen  v.  Meyer  et  al.  321. 

14.  Construction  of  statute  in  relation  to.  The  statute  in  force 
July  1,  1873,  which  gives  to  lessees  of  lands  the  same  right  of  action 
against  the  assignees  of  their  lessors  that  the}'-  would  have  against  the 
lessors  themselves,  does  not  apply  to  a  covenant  made  in  a  lease  before 
the  passage  of  the  act.    Ibid.  321. 

LARCENY.     See  CRIMINAL  LAW,  1. 

LAW  AND  FACT. 
As  TO  terms  and  construction  op  contracts. 

1.  What  the  terms  of  a  contract  are,  is  a  question  of  fact  for  the 
jury,  but  its  meaning  and  legal  effect  is  a  question  of  law  for  the  court- 
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Therefore  it  is  not  proper  in  an  instruction  to  submit  to  the  jury  the 
question  of  a  party's  rights  under  a  contract.  Belden  et  al.  v.  Wood- 
mansee,  25. 

Consideration  of  evidence. 

2.  Is  for  the  jury.  In  case  of  a  conflict  of  evidence  as  to  a  particu- 
lar fact,  it  is  error  for  the  court,  in  an  instruction,  to  say  to  the  jury 
which  is  the  better  evidence  on  the  question,  except  in  case  of  records, 
writings  and  other  evidence,  which  is,  in  its  nature,  conclusive,  or  can 
not  be  contradicted.  Toledo,  Wabash  and  Western  By.  Go.  v.  Brooks, 
Admr.  245. 

3.  Thus,  on  a  question  of  marriage,  an  instruction  to  the  jury  that 
the  testimony  of  the  plaintiff  to  the  fact  of  her  marriage  is  better  evi- 
dence bearing  on  the  question  than  the  alleged  fact  that  there  is  no 
record  at  the  proper  place  of  such  alleged  marriage,  is  erroneous,  as 
invading  the  province  of  the  jury  to  weigh  the  evidence  and  pass  upon 
its  weight.    Ibid.  245. 

4.  The  question  whether  persons  are  married  is  one  of  fact  and  not 
one  of  supposition,  and,  therefore,  an  instruction  based  upon  the  fact 
that  a  certificate  of  marriage  was  neglected  to  be  filed,  without  showing 
a  marriage  or  the  existence  of  such  certificate,  is  erroneous.     Ibid.  245. 

5.  Where  the  evidence  is  so  evenly  balanced  that  the  jury  might  be 
justified  in  finding  either  way,  it  is  important  that  their  deliberations 
be  not  influenced  by  an  improper  instruction.    Shaw  v.  The  People,  150. 

LEVY.    See  EXECUTIONS,  5  to  10. 

LEX  LOCI. 
By  what  law  contract  construed.    See  CONTRACTS,  7. 

LIBEL. 
Of  the  intent. 

1.  The  law  implies  malice  from  the  publication  of  a  libelous  arti- 
cle, and  the  party  defamed  will  be  entitled  to-  recover  such  compensa- 
tory damages  as  he  has  sustained,  regardless  of  the  intent  that  actuated 
the  publisher  of  the  libel.    BearicTcY.  Wilcox,  77. 

Mitigation  of  damages. 

2.  It  is  proper  for  the  defendant  in  a  suit  for  libel  to  prove  the  facts 
and  circumstances  connected  with  the  publication,  to  show  the  absence 
of  malice  in  fact,  and  such  evidence  is  competent  on  the  question  of 
exemplary  damages,  but  not  as  affecting  compensatory  or  actual  dam- 
ages, and  the  jury  should  be  so  instructed.    Ibid.  77. 

3.  In  an  action  for  libel  it  is  erroneous  to  instruct  the  jury  that  they 
may,  in  mitigation  of  damages,  consider  the  excitement  of  an  election 
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leading  to  the  publication,  or  the  fact  that  the  article  was  published  for 
the  sole  purpose  of  defeating  the  plaintiff's  election.  Bearick  v.  Wil- 
cox, 77. 

4.  The  fact  that  the  defendant,  as  the  proprietor  of  a  newspaper,  in 
publishing  a  libelous  article  against  the  plaintiff  while  a  candidate  for 
office,  was  actuated  by  what  he  believed  to  be  for  the  public  good,  can 
not  be  taken  and  considered  in  mitigation  of  damages.  An  intention 
to  serve  the  public  good  does  not  authorize  a  defamation  of  private 
character.    Ibid.  77. 

LICENSE. 
From  one  occupant  of  a  common  field. 

No  protection  as  against  another.    See  TRESPASS,  1. 

To  kill  animal.    See  same  title,  2. 

LIENS. 
Mechanic's  lien. 

1.  For  lightning  rod.  The  statute  does  not  give  a  lien  to  a  party- 
furnishing  the  materials  and  placing  a  lightning  rod  on  a  house,  as 
this  is  neither  building,  altering,  repairing,  nor  ornamenting  the  same. 
Drew  et  al.  v.  Mason  et  al.  498. 

2.  Limitation  as  to  mechanic's  lien.    See  LIMITATIONS,  6. 

3.  Parties  in  the  proceeding.    See  PARTIES,  3. 
Vendor's  lien. 

4.  As  against  subsequent  purchaser.  If  a  person  purchases  land 
with  knowledge  of  the  fact  that  his  vendor  is  still  owing  a  portion 
of  the  purchase  money  thereof,  for  which  he  has  not  given  a  note  or 
any  security,  the  land  will  be  subjected  to  the  vendor's  lien  in  favor  of 
the  first  vendor,  in  the  hands  of  such  purchaser  with  notice.  Harsli- 
barger  v.  Foreman  et  al.  364. 

5.  The  fact  of  notice  to  a  subsequent  purchaser,  to  charge  land  in 
his  hands  with  a  vendor's  lien,  in  favor  of  a  remote  vendor,  must  be 
satisfactorily  established.  Loose,  vague  and  uncertain  evidence  will 
not  be  sufficient.    Ibid.  364. 

6.  By  whom  it  may  be  enforced.  A  vendor's  lien  does  not  pass  to  the 
assignee  of  the  note  given  for  the  purchase  money  of  land,  and  will 
not  be  enforced  in  his  name.    Dayhuff  v.  Dayhuff  et  al.  Admrs.  499. 

7.  Where  the  vendor  of  land  dies  before  the  full  payment  of  the 
purchase  money,  and  without  transferring  the  note  given  for  the  price, 
the  lien  can  be  enforced  by  his  personal  representatives  for  the  benefit 
of  the  estate,  and  a  contract  to  sell  the  note  after  bill  filed,  without  an 
assignment,  will  not  defeat  the  suit.    Ibid.  499. 

On  property  of  railroad. 

8.  For  labor  and  material  furnished.  Under  the  act  of  1861  relating 
to  liens  on  railroads,  no  one  is  entitled  to  a  lien  unless  his  contract  was 
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LIENS.     On  property  of  railroad.     Continued. 

directly  with  the  railroad  company,  and  he  commences  proceedings  to 
enforce  it  within  three  months  after  an  action  accrues  to  him.  Arbuckle 
v.  Illinois  Midland  Ry.  Co.  429. 

9.  Under  act  of  April  3,  1872.  The  act  of  April  3,  1872,  (Session 
Laws,  279,)  which  gives  sub-contractors  a  lien  upon  railroads  for  labor 
and  materials  furnished,  relates  only  to  labor  and  materials  furnished 
after  its  passage,  and  gives  no  right  to  a  lien  for  labor  and  materials 
furnished  before  its  passage.     Ibid.  429. 

Lien  of  carrier. 

10.  How  enforced.    See  CARRIERS,  3. 

LIMITATIONS. 
Under  act  of  1835. 

1.  Title  deducible  of  record.  Where  the  plaintiff  deduces  title  through 
a  sale  on  execution  against  one  who  had  a  connected  title  deducible  of 
record  from  the  United  States,  and  a  deed  in  pursuance  of  such  sale, 
and  the  defendant  also  deduces  title  through  a  subsequent  sale  on 
another  execution  issued  on  a  junior  judgment  against  the  same  party, 
and  a  deed  in  pursuance  of  such  sale,  the  defendant  has  a  connected 
title  in  law  deducible  of  record  from  the  United  States,  within  the 
meaning  of  the  act  of  1835.    Martin  v.  Judd,  488. 

2.  Actual  residence  may  be  by  tenant  or  vendee  under  contract  of  sale. 
The  actual  residence  required  by  the  act  of  1835  need  not  be  by  the 
owner  of  the  title,  in  person.  It  is  sufficient  if  the  owner  has  posses- 
sion by  actual  residence,  and  such  residence  may  be  by  tenant  or  by 
one  under  a  contract  of  purchase.     Ibid.  488.   • 

Municipal  corporations. 

3.  And  public  rights,  generally.  As  respects  public  rights  or  prop- 
erty held  for  public  use  upon  trusts,  municipal  corporations  are  not 
within  the  operation  of  the  Statute  of  Limitations,  but  in  regard  to 
contracts  or  mere  private  rights,  the  rule  is  different,  and  such  corpora- 
tions may  plead  and  have  pleaded  against  them  the  Statute  of  Limita- 
tions.    Logan  County  v.  City  of  Lincoln,  156. 

4.  Where  county  authorities  receive  and  hold  money  under  a  public 
law  for  the  benefit  of  a  city,  and  for  a  specific  object,  the  obligation  of 
the  county  exists  by  law,  and  bears  no  analogy  to  a  right  springing  out 
of  a  contract,  and  in  a  suit  by  the  city  to  recover  the  money  due  it,  the 
county  can  not  avail  itself  of  the  Statute  of  Limitations.     Ibid.  156. 

5.  A  municipal  corporation  may  avail  itself  of  the  Statute  of  Lim- 
itations of  two  years,  in  a  suit  by  a  private  citizen  to  recover  damages 
for  a  personal  injury.    Leroy  v.  City  of  Springfield,  114. 

Mechanic's  lien. 

6.  As  between  a  mechanic  or  material-man  and  the  principal  debtor, 
the  limitation  clause  in  the  statute  relating  to  mechanics'  liens  has  no 
application.    Jennings  v.  Hinkle  et  al.  183. 

43— 81st  III. 
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LIMITATIONS.     Continued. 
Action  for  personal  injury. 

7.  Statute  construed.  Section  15  of  the  limitation  law  (R.  S.  1874,) 
applies  only  to  causes  of  action  on  unwritten  contracts,  express  or  im- 
plied, to  awards,  to  injuries  to  real  or  personal  property,  and  to  actions 
to  recover  possession  of  personal  property  or  damages  for  its  detention 
or  conversion,  and  to  all  civil  actions  not  otherwise  provided  for.  An 
action  for  a  personal  injury  being  provided  for  by  section  14,  is  not 
affected  by  section  15.    Leroy  v.  City  of  Springfield,  114. 

Citation  to  guardian  to  account. 

8.  A  citation  to  require  a  guardian  to  account,  is  not  an  action  either 
at  law  or  in  equity,  within  the  meaning  of  the  Statute  of  Limitations. 
Bruce  v.  Doolittle  et  al.  103. 

When  the  statute  begins  to  run. 

9.  As  to  obstructing  road  a  second  time.  Where  a  party  has  obstructed 
a  public  road  by  placing  gates  across  the  same,  for  several  years  prior, 
and  the  road  commissioners  remove  the  same,  and  he  again  places 
them  in  the  road,  this  will  constitute  a  new  offense,  for  which  he  may 
be  convicted,  and  the  limitation  will  run  as  to  it  only  from  the  time  the 
gates  are  again  erected.    Henline  et  al.  v.  The  People,  269. 

10.  In  case  of  personal  injury  caused  by  a  defective  sidewalk,  the 
cause  of  action  accrues  at  the  time  the  injury  is  done,  and  the  Statute 
of  Limitations  begins  to  run  from  that  day.  Leroy  v.  City  of  Spring- 
field, 114. 

Statute  must  be  pleaded. 

11.  If  a  party  desires  to  set  up  the  bar  of  the  Statute  of  Limitations 
as  a  defense,  he  must  plead  the  same.    Bruce  v.  Doolittle  et  al.  103. 

Lapse  of  time  aside  from  the  statute. 

12.  Time  in  which  to  rescind  contract  for  fraud.  A  suit  brought  in 
rescission  of  a  contract  for  fraud,  eighteen  months  after  its  consumma- 
tion, where  the  party  had  not  discovered  the  fraud  until  some  time  after, 
and  required  time  to  procure  evidence  of  the  fact,  is  not  brought  too 
late.     Warren  v.  Tyler  et  al.  15. 

See  SALES,  14,  16. 

LIQUIDATED  DAMAGES. 
Not  favored  in  equity.    See  DAMAGES,  1. 

MALICIOUS  MISCHIEF.    See  CRIMINAL  LAW,  12. 

MALICIOUS  PROSECUTION. 

Guilt  of  party  not  essential. 

1.  Probable  cause.  A  party  making  complaint  against  another  and 
procuring  his  arrest  upon  a  criminal  charge,  is  not  bound  to  prove  his 
guilt  or  procure  the  finding  of  an  indictment  against  him  at  the  peril 
of  being  personally  liable  in  an  action  for  damages.    If  he  acts  upon 
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MALICIOUS  PROSECUTION. 
Guilt  of  party  not  essential.     Continued. 
probable  cause  he  is  excusable,  whatever  the  result  of  the  prosecution. 
Oalef  v.  Thomas,  478. 

Probable  cause — how  shown. 

2.  On  the  trial  of  a  suit  for  malicious  prosecution,  where  the  pros- 
ecution complained  of  was  that  the  plaintiff  had  maliciously  burned 
certain  shocks  of  corn  of  the  defendant,  which  he  had  left  on  the 
premises  of  the  plaintiff,  after  his  term  as  tenant  expired,  it  was  im- 
proper to  give  an  instruction  which  made  the  fact  that  the  defendant 
insisted  upon  his  right  to  enter  the  plaintiff's  premises  with  teams  of 
oxen  when  the  ground  was  wet,  to  remove  his  corn,  an  element  in  de- 
termining whether  the  defendant  had  probable  cause  to  believe  the 
plaintiff  was  guilty  of  the  charge  he  had  preferred  against  him.  Ibid. 
478. 

Advice  of  counsel. 

3.  If  a  party  about  to  commence  a  criminal  prosecution  communi- 
cates to  the  State's  attorney  all  the  material  facts  affecting  the  question 
of  the  guilt  of  the  party  about  to  be  accused,  which  are  known  to  him, 
and  then  acts  upon  his  advice,  the  presumption  of  malice  is  rebutted, 
and  an  action  against  him  for  malicious  prosecution  will  fail.  Ibid. 
478. 

What  evidence  admissible. 

4.  Evidence  of  damage  to  land  not  admissible  in  suit  for  malicious 
prosecution.  In  a  suit  for  malicious  prosecution,  growing  out  of  a 
prosecution  instituted  by  a  tenant  against  his  landlord  for  burning  some 
shocks  of  corn,  evidence  of  damage  done  by  the  tenant  to  the  land,  is 
not  admissible.    Ibid.  478. 

Burden  of  proof. 

5.  In  an  action  for  malicious  prosecution,  the  burden  of  proof  is  on 
the  plaintiff  to  show  that  the  defendant  acted  maliciously  and  without 
any  reasonable  or  probable  cause.    Ibid.  478. 

MANDAMUS. 
Whether  it  will  lie. 

1.  To  do  act  enjoined.  Where  it  appears  that  a  party  is  enjoined 
from  doing  the  same  thing  that  it  is  then  sought  to  compel  him  to 'do, 
by  mandamus,  and  the  adjudication  in  the  injunction  suit  is  pending 
before  this  court,  a  mandamus  will  be  refused.  The  People  ex  rel.  v. 
Hake,  540. 

MARRIED  WOMEN. 
What  is  separate  property. 

1.  Money  paid  for  releasing  rights.  The  consideration  paid  or 
agreed  to  be  paid  to  a  married  woman  for  joining  with  her  husband  in 
a  conveyance  of  his  land,  whereby  she  releases  her  homestead  right  and 
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MARRIED  WOMEN.    What  is  separate  property.     Continued. 

her  right  of  dower,  will  constitute  her  separate  property,  which  she 
may  manage  and  control  in  her  own  right,  as  any  other  property  not 
derived  from  her  husband.     Yazel  v.  Palmer,  82. 
Contracts  of  married  women. 

2.  Relating  to  separate  estate,  binding.  A  contract  made  by  a  mar- 
ried woman  in  compromise  and  settlement  of  a  bona  fide  claim  against 
an  estate  in  which  she  is  entitled  to  a  distributive  share,  is  one  in  re- 
spect to  her  separate  estate,  and  is  binding  on  her,  notwithstanding  her 
coverture.    Husband  v.  Epling,  172. 

MEASURE  OF  DAMAGES. 
Taking  coal  out  of  mine. 

1.  The  rule  in  trover  and  trespass.  A  different  rule  of  damages  does 
not  prevail  in  trespass  for  breaking  and  entering  a  coal  mine  and  car- 
rying away  coals,  and  trover  for  the  coals,  except  where  circumstances 
of  aggravation  are  relied  on  in  trespass.  The  rule  is  the  same  in  both 
forms  of  action.     McLean  County  Coal  Co.  v.  Long,  359. 

2.  The  measure  of  damages  in  an  action  of  trover  for  coals  taken 
from  the  mine  of  the  plaintiff  and  converted  to  use  of  defendant,  is,  the 
value  of  the  coals  at  the  mouth  of  the  pit,  less  the  cost  of  conveying  the 
coal  from  the  place  where  it  is  dug  to  the  mouth  of  the  shaft.  Ibid. 
359. 

Suit  against  carrier. 

3.  For  escape  and  loss  of  live  stock.  Where  hogs  are  shipped  by  rail 
in  this  State  to  Pittsburgh,  and  the  freight  paid  through,  and  some  of 
them  are  lost  en  route,  proof  of  their  value  at  their  destination  may  be 
considered  by  the  jury  in  fixing  their  value  at  the  place  of  shipment, 
where  there  is  no  evidence  showing  any  difference  of  value  between  the 
,two  places.  Lndianapolis,  Bloomington  and  Western  Ry.  Co.  v.  Strain 
et  al.  504. 

Servant  discharged  without  fault. 

4.  When  he  was  employed  for  a  stated  period.  If  one  commences 
service,  under  a  contract  to  labor  for  another  during  the  winter  months 
at  $10  per  week,  and  is  discharged  at  the  end  of  the  first  month,  without 
cause,  and,  after  reasonable  exertion,  fails  to  find  other  employment,  he 
may  recover  the  wages  agreed  to  be  paid  him,  and  in  such  case  it  is  not 
necessary  he  should  remonstrate  at  being  discharged.  Dana  v.  Short, 
468. 

On  rescission  of  contract  for  fraud. 

5.  Where  a  creditor,  after  settlement,  is  induced  by  the  fraudulent 
representations  of  his  debtor  to  take  a  conveyance  of  lands  in  payment, 
and  after  discovering  the  fraud  rescinds  the  contract,  by  tendering  back 
a  conveyance,  and  bringing  suit  on  his  debt,  he  will  have  the  right  to 
recover  the  entire  debt,  without  any  deduction  for  the  actual  value  of 
the  lands.     Warren  v.  Tyler  et  al.  15. 
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MEASURE  OF   DAMAGES.     Continued. 

Exemplary  damages. 

6.  In  suit  by  wife  for  sale  of  liquor  to  her  husband.  The  fact  that 
the  saloon  keeper  is  liable  to  be  indicted  for  the  same  act  upon  which  a 
suit  by  a  wife  is  brought  against  him,  for  selling  liquors  to  her  husband, 
does  not  preclude  the  wife  from  recovering  exemplary  damages,  where 
she  has  first  proved  actual  damages,  and  the  evidence  warrants  exem- 
plary damages.    Brannon  et  al.  v.  Silvernail,  434. 

7.  Malicious  burning.  In  the  case  of  a  malicious  burning  of  a  house, 
exemplary  damages  may  be  allowed.    Smaliey  v.  Smalley,  70. 

Mitigation  of  damages. 

8.  In  suit  for  libel.    See  LIBEL,  2,  3,  4. 

MECHANIC'S  LIEN.    See  LIENS,  1,  2,  3. 

MERGER. 

The  general  rule. 

1.  It  is  well  settled  that  where  a  greater  and  less  estate  meet  in  the 
same  person,  a  merger  does  not  necessarily  follow.  That  will  depend 
upon  the  intent  and  interest  of  the  parties,  and  if  a  court  perceives  it 
necessary,  to  advance  the  ends  of  justice,  that  the  two  estates  shall  be 
kept  separate,  it  will  so  regard  them.    Huebsch  v.  Scheel  et  al.  281. 

Deed  by  mortgagor  to  mortgagee. 

2.  A  deed  by  a  mortgagor  to  a  mortgagee,  intended  as  additional 
security  only,  and  not  as  a  satisfaction  of  the  mortgage,  will  not  merge 
the  mortgage  in  the  greater  estate,  so  as  to  give  priority  to  another  mort- 
gage which  is  a  second  lien.    Ibid.  281. 

MISTAKE. 

Correcting  mistake — in  equity. 

1.  Voluntary  conveyance.  The  general  rule  is,  that  a  court  of  equity 
will  refuse  its  aid  to  decree  a  specific  performance,  or  rectify  a  mistake 
in  a  contract  that  is  voluntary  and  without  any  consideration  to  support 
it.    Preston  v.  Williams  et  al.  176. 

2.  Reformation  as  against  subsequent  purchaser.  It  is  sufficient  to 
authorize  the  reformation  of  a  deed  for  a  mistake  as  against  a  subse- 
quent grantee,  that  he  had  notice  of  the  first  deed,  and  the  fact  that,  by 
a  mistake,  it  failed  properly  to  describe  the  land  will  not  aid  such  sub- 
sequent purchaser,  and  he  will  not  be  allowed  to  profit  by  the  mistake. 
Ibid.  176. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

What  constitutes  a  mortgage 

1.  And  herein  of  the  rights  of  an  assignee.  Where  land  is  sold,  and 
a  written  contract  executed  by  the  parties,  whereby  the  vendor  retains 
the  title  to  the  land  as  security  for  the  unpaid  purchase  money,  and  the 
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MORTGAGES  AND  DEEDS  OF  TRUST. 
What  constitutes  a  mortgage.  Continued. 
vendee  executes  his  notes  for  such  purchase  money,  the  notes  and  con- 
tract will  be  considered  as  one  instrument,  and  regarded  as  a  security 
in  the  nature  of  a  mortgage,  which  may  be  sold  and  assigned,  and  en- 
forced in  the  name  of  the  assignee  by  decree  in  equity.  Wright  et  al. 
v.  Troutman,  374. 

Delivery  of  mortgage. 

2.  When  sufficient.  Where,  upon  the  dissolution  of  a  partnership, 
one  partner  assumes  the  payment  of  a  firm  note,  and  executes  a  mort- 
gage to  the  payee  of  the  note  to  secure  its  payment,  and  as  indemnity 
to  the  other  partner  against  his  liability  thereon,  a  delivery  of  the  mort- 
gage to  such  other  party  is  sufficient.     Gonwell  v.  McGowan  et  al.  285. 

Priority  as  to  notes  due  at  different  times. 

3.  Where  a  mortgage  or  deed  of  trust  is  given  to  secure  the  payment 
of  several  notes  which  become  due  at  different  limes,  the  notes  have 
priority  of  lien  in  the  order  in  which  they  become  due  and  payable. 
Kcester  v.  Burke,  436. 

Liability  of  mortgagor  for  rents. 

4.  The  rule  at  common  law,  and  followed  by  this  court,  is,  that  the 
mortgagor  is  not  required  to  account  to  the  mortgagee  for  rents  and 
profits  while  he  remains  in  possession.  Mississippi  Valley  and  West- 
ern By.  Go.  v.  United  States  Express  Go.  534. 

Release  of  part  of  mortgaged  premises. 

5.  Does  not  release  the  debt.  Where  several  notes,  falling  due  at  dif- 
ferent times,  are  secured  by  a  mortgage  upon  real  estate,  a  release  of  the 
lien  of  the  mortgage  as  to  part  of  the  land  mortgaged,  at  the  request  of 
the  mortgagor,  and  to  enable  him  to  sell  free  of  the  incumbrance,  is  not 
a  release  or  discharge  of  the  indebtedness  evidenced  by  the  notes. 
Edgington,  Admr.  v.  Hefner  et  al.  341. 

6.  Where  notes  are  secured  by  a  mortgage  on  real  estate,  and  upon 
the  maturity  of  a  part  of  them  the  mortgagor  sells  a  portion  of  the  land, 
and  the  mortgagee  releases  his  lien  on  the  part  sold,  and  receives  the 
purchase  money  in  payment  of  the  notes  then  due,  he  does  not  thereby 
release  his  right  to  sue  for  and  recover  the  amount  of  the  other  notes 
when  they  become  due.     Ibid.  341. 

Notice  of  pkior  unrecorded  mortgage. 

7.  Promise  oft  second  mortgagee  to  pay.  Where  a  mortgagee,  whose 
mortgage  is  first  recorded  without  notice  of  any  prior  one,  on  being 
informed  of  the  other  mortgage,  and  assured  that  it  is  a  prior  lien,  and, 
while  under  such  belief,  promised  to  pay  it  if  certain  persons  would 
sign  a  note  with  him :  Held,  that  the  promise,  under  such  circumstances, 
afforded  no  evidence  of  notice  of  the  prior  unrecorded  mortgage  at  the 
time  the  second  one  was  given.    Huebsch  v.  Scheel  et  al.  281. 
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MORTGAGES  AND  DEEDS  OF  TRUST.     Continued. 
Liability  of  senior  mortgagee  to  pay  a  junior  mortgage. 

8.  Where  mortgagor  conveys  to  the  former.  Where  mortgaged  prem- 
ises are  sold  and  conveyed  to  a  mortgagee  having  the  prior  lien,  and  he 
agrees,  as  a  part  of  the  consideration,  to  pay  a  mortgage  debt  which  is 
second  to  his,  a  court  of  equity  will  require  him  to  pay  it,  or  order  a  sale 
of  the  land  for  its  payment.    Huebsch  v.  Scheel  et  al.  281. 

9.  But  where  the  mortgagor  executes  a  deed  to  such  mortgagee, 
not  in  payment  of  his  mortgage  but  as  an  additional  security  only,  the 
mortgagee  will  not  be  bound  to  pay  a  second  mortgage  debt,  although 
his  deed  may  recite  that  it  is  in  consideration  of  his  mortgage  and  the 
balance  due  on  the  second  mortgage,  and  he  may  show  by  parol  what 
was  the  real  consideration.    Ibid.  281. 

Foreclosure  as  to  part  of  debt. 

10.  Whether  lien  as  to  portion  not  due  is  destroyed.  Where  a  decree 
of  foreclosure  directs  a  sale  subject  to  the  mortgage  for  the  unforeclosed 
part  of  the  debt,  and  the  sale  is  so  made  under  an  announcement  to  that 
effect,  the  failure  of  the  master  to  state  that  fact  in  his  certificate  of 
purchase  and  report  of  sale,  and  its  confirmation,  will  not  affect  or 
modify  the  original  decree  and  waive  or  release  the  lien  reserved. 
McCart  v.  Frisby,  188. 

11.  The  law  does  not  require  that  the  notice  of  a  sale  under  a  decree 
of  foreclosure  should  state  it  is  subject  to  any  further  lien,  when  the 
decree  makes  it  so,  but  it  will  be  sufficient  for  the  master  to  so  announce 
when  he  offers  the  property,  nor  is  it  necessary  that  the  certificate  of 
purchase  should  show  that  fact.     Ibid.  188. 

12.  When  sale  extinguishes  entire  mortgage.  Where  a  foreclosure  of 
a  mortgage  is  had  before  the  whole  debt  is  due,  and  the  decree  directs 
a  sale  for  debt  due,  subject  to  the  lien  for  the  part  not  due,  if  the  mort- 
gagee, the  holder  of  the  entire  debt,  purchases  and  receives  a  deed  for 
the  premises,  it  will  be  a  satisfaction  of  the  whole  debt,  but  if  redemp- 
tion is  made  from  the  purchaser  by  the  mortgagor,  or  a  judgment  cred- 
itor of  the  mortgagor,  the  debt  not  due  at  the  sale  and  the  lien  will 
remain  in  force,  and  the  mortgagee  may  again  foreclose  as  to  it.  Ibid. 
188.  . 

Deeds  of  trust. 

13.  Sale  and  conveyance  by  trustee,  though  in  violation  of  his  duty, 
passes  legal  title.  Where  the  first  note  falling  due,  of  a  series  of  notes 
secured  by  the  same  deed  of  trust,  belongs  to  one  party,  and  the  others 
to  another  party,  and  the  trustee,  at  the  request  of  the  holder  of  the  note 
first  due,  advertises  the  property  for  sale  on  a  certain  day,  to  pay  his 
note,  and  afterwards,  at  the  request  of  the  holder  of  the  other  notes,  ad- 
vertises and  sells  at  an  earlier  day  to  the  holder  of  the  notes  last  matur- 
ing, in  satisfaction  of  his  note,  and  when  the  dajr  of  sale  under  the  first 
advertisement  arrives,  he  again  sells  to  the  holder  of  the  note  first  ma- 
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turing,  the  purchaser  at  the  first  sale  will  hold  the  legal  title,  but  a 
court  of  equity  will  set  aside  the  first  sale  and  order  another,  and  the 
payment  of  the  several  notes  out  of  the  proceeds  thereof,  according  to 
the  order  of  their  maturity.     Kodster  v.  Burke,  436. 

14.  Trustee  has  no  power  to  make  second  conveyance.  Where  the 
trustee  in  a  deed  of  trust  has  a  sale  and  executed  a  conveyance,  he  has 
no  power  to  make  a  second  sale,  and  if  he  attempts  to  do  so  the  grantee 
in  the  second  deed  will  take  no  title.     Ibid.  436. 

15.  Evidence  as  to  discharge.    The  production  of  a  trust  deed  and 
, '    note  secured  by  it,  by  the  payee  or  his  representative,  is  prima  facie 

evidence  that  the  debt  still  subsists,  and  proof  of  payment  or  discharge 
devolves  on  the  party  seeking  to  avoid  the  same.  Steinmelz  et  al.  v. 
Lang  et  al.  603. 

16.  A  statement  on  the  back  of  a  note  secured  by  deed  of  trust,  that 
a  release  of  the  trust  deed  was  made  and  delivered  by  order  of  the  holder, 
which  is  canceled,  where  no  release  is  shown,  and  the  note  and  deed  are 
found  among  the  papers  of  the  deceased  payee,  is  not  sufficient  to  show 
payment,  or  a  release  of  the  deed  of  trust.    Ibid.  603. 

17.  When  title  passes  to  cestui  que  trust.  See  TRUSTS  AND 
TRUSTEES,  1. 

When  fixtures  pass  with  realty. 

18.  As  between  mortgagor  and  mortgagee.    See  FIXTURES,  1,  2. 

Chattel  mortgages. 

19.  Can  not  be  extended  to  embrace  new  matters.  A  chattel  mortgage, 
given  to  secure  certain  indebtedness  therein  expressed,  can  not  be  so 
extended  as  to  become  a  iien  for  the  amount  of  an  award  for  other  and 
different  indebtedness.    Morris  v.  Tillson  et  al.  607. 

20.  Rights  of  mortgagee  as  to  expenses,  etc.  Where  a  mortgagee  is 
compelled  to  replevy  mortgaged  chattels  after  default,  he  will  be  entitled 
to  be  reimbursed  for  all  necessary  expenditures  made  to  acquire  posses- 
sion, and,  if  the  mortgage  so  provides,  a  reasonable  compensation  for 
his  own  time  while  necessarily  engaged  in  the  matter.     Ibid.  607. 

21.  When  mortgagee  must  take  possession.  The  mortgagee  in  a  chat- 
tel mortgage  is  not  required  to  take  possession  of  the  mortgaged  prop- 
erty, in  order  to  hold  it  against  creditors  and  subsequent  purchasers  of 
the  mortgagor,  until  the  expiration  of  the  days  of  grace  on  the  note 
which  the  mortgage  is  given  to  secure.     Arnold  v.  Stock,  407. 

22.  Where  the  last  day  of  grace  on  a  note,  secured  by  chattel  mort- 
gage, is  Saturday,  there  is  no  breach  of  the  condition  of  the  mortgage 
requiring  the  mortgagee  to  take  possession,  until  the  following  Monday. 
Ibid.  407. 

23.  The  mortgagee  in  a  chattel  mortgage  is  entitled  to  a  reasonable 
time,  after  condition  broken,  within  which  to  take  possession  of  the 
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mortgaged  property ;  and  what  is  such  reasonable  time  depends  upon 
the  situation  of  the  parties  and  the  circumstances  attending  the  particu- 
lar case.    Arnold  v.  Stock,  407. 

24.  Purchaser  of  mortgagor  before  condition  broken.  A  purchaser 
of  personal  property  from  a  mortgagor  before  condition  broken,  takes 
it  subject  to  the  mortgage,  and  is  and  can  be  in  no  better  position  in 
relation  thereto  than  the  mortgagor  himself.     Ibid.  407. 

25.  A  purchaser  from  a  mortgagor  before  the  maturity  of  the  mort- 
gage debt,  occupies  the  same  relation  to  the  mortgagee  that  the  mort- 
gagor does,  and  can  not  be  heard  to  dispute  the  right  of  the  mortgagee 
to  possession  of  the  property,  after  the  maturity  of  the  debt,  on  the 
ground  of  laches  in  not  reducing  it  to  possession  as  soon  as  the  indebt- 
edness matured.    Ibid.  407. 

26.  Sale  under  mortgage — whether  a  satisfaction  of  the  debt.  Where 
property  is  sold  under  a  chattel  mortgage,  and  the  mortgagee  becomes 
the  purchaser,  but,  by  an  arrangement  between  the  mortgagor  and  the 
mortgagee,  the  property  still  continues  to  belong  to  the  mortgagor,  the 
pretended  sale  being  merely  colorable,  the  indebtedness  secured  by  the 
mortgage  is  not  paid,  and  the  mortgagor  will  still  be  liable  thereon. 
Massey  v.  Hardin,  330. 

27.  Sale  under  execution  against  mortgagee.  If,  in  such  case,  any  of 
the  property  is  levied  on  after  such  sale,  under  an  execution  against  the 
goods  and  chattels  of  the  mortgagee,  and  sold,  the  mortgage  debt  will 
be  thereby  extinguished  to  the  extent  of  the  property  so  levied  on.  Ibid. 
330. 

28.  Mortgagee  can  not  question  regularity  of  sale.  Where  the  mort- 
gagee in  a  chattel  mortgage  buys  the  mortgaged  property,  at  a  sale 
made  at  his  instance,  for  the  amount  of  the  debt  and  costs,  and  neither 
the  mortgagor  nor  his  creditors  complain  of  any  irregularity  in  the 
sale,  the  mortgagee  can  not  call  in  question  its  regularity,  and  the  pur- 
chase by  him  is  a  payment  of  the  mortgage  debt.    Ibid.  330. 

MUNICIPAL  BONDS. 
Op  their  registration — and  re- funding. 

1.  Under  act  of  1865.  The  first  section  of  the  act  of  February  13, 
1865,  relating  to  municipal  bonds,  limits  the  operation  of  that  act  to 
debts  created  previous  to  its  passage,  so  that  the  provision  for  the  regis- 
tration, etc.,  of  bonds  which  it  contains  has  no  application  to  bonds 
issued  on  indebtedness  created  after  the  passage  of  the  act.  The  People 
ex  rel.  v.  Lippincott,  193. 

2.  Acts  of  1872  and  1875  construed.  The  acts  of  1872  and  1875  rela 
ting  to  municipal  indebtedness,  and  re-funding  the  same,  are  not  simply 
amendatory  of  the  act  of  1865,  but  w..v  enacted  for  different  purposes, 
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to  be  accomplished  by  different  means,  and  each,  for  its  own  purpose, 
is  still  in  force.     The  People  ex  rel.  v.  Lippincott,  193 

3.  Municipal  bonds  issued  to  fund  prior  indebtedness  created  since 
February  13,  1865,  are  not  subject  to  registration  in  the  Auditor's  office 
under  the  act  of  1865.    Ibid.  193. 

4.  Remedy  for  collection  not  lost  by  re-funding.  Where  municipal 
corporations,  already  having  the  power  to  contract  debts,  and  levy  and 
collect  taxes  for  their  payment,  are  authorized  to  fund  such  indebted- 
ness  and  issue  new  bonds  therefor,  the  same  remedy  will  exist  to  en- 
force their  payment,  as  of  the  old  ones,  where  no  provision  is  made  in 
the  law  by  which  the  funding  is  made  .as  to  the  means  by  which  collec- 
tion may  be  had.    Ibid.  193. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  2  to  6. 

NATURALIZATION. 

By  what  courts. 

1.  The  county  courts  of  this  State,  under  the  constitution  of  1848, 
and  the  St.  Louis  Criminal  Court,  had  jurisdiction  to  naturalize  persons 
of  foreign  birth.  The  same  may  be  said  of  the  probate  courts  of  Ohio. 
City  of  Beardstown  et  al.  v.  City  of  Virginia  et  al.  541. 

Of  the  name  in  the  certificate. 

2.  Parol  evidence  to  show  to  whom  issued.  Where  a  certificate  of 
naturalization  recites  the  person  as  Patrick  W.  Doran,  whose  real  name 
is  Patrick  Peter  William  Doran,  he  may  prove,  by  his  own  oath,  that 
it  was  issued  to  him,  and  that  he  is  the  person  naturalized  thereby. 
Ibid.  541. 

If  E' EXE  AT.  '  See  CHANCERY,  8. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Duty  as  to  construction  and  care  of  turn-table.  Where  a  turn- 
table, not  covered  with  plank  or  walled  except  where  the  rails  of  the 
switch  intersected,  was  constructed,  not  near  to  any  public  street,  or 
place  where  the  public  were  in  the  habit  of  passing,  but  in  an  isolated 
place,  and  a  boy  about  nine  years  old,  while  he  and  others  were  turning 
and  riding  upon  it,  was  seriously  hurt,  it  also  appearing  it  was  latched, 
but  not  locked,  it  was  held,  in  an  action  by  the  boy  to  recover  for  the 
injury,  that,  in  view  of  the  isolated  position  of  the  table,  the  railway 
company  was  not  guilty  of  such  negligence  as  to  render  it  liable.  St. 
Louis,  Vandalia  and  Terre  Haute  R.  R.  Co.  v.  Bell,  76. 

Of  contributory  and  comparative  negligence. 

2.  General  rule.  It  is  a  requisite  to  the  liability  of  a  railway  com- 
pany as  a  passenger  carrier,  that  the  passenger  should  not  have  been 
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guilty  of  any  want  of  ordinary  care  and  prudence,  which  directly  con- 
tributed to  the  injury.    Illinois  Central  R.  R.  Co.  v.  Green,  19. 

3.  Where  an  action  is  brought  to  recover  for  an  injury  resulting 
from  the  negligence  of  another,  which  was  not  wanton  or  willful,  it  is 
an  essential  element  to  a  recovery  that  the  plaintiff  or  person  injured 
must  have  exercised  ordinary  care  to  avert  the  injury,  but  where  the 
injury  has  been  willfully  inflicted  an  action  may  be  maintained, 
although  the  plaintiff  or  party  injured  may  not  have  been  free  from 
negligence.    Litchfield  Coal  Co.  v.  Taylor,  590. 

4.  The  negligence  of  a  plaintiff,  which  will  prevent  a  recovery  for 
an  injury  sustained  by  reason  of  the  defendant's  negligence,  must  be 
such  as  contributes  to  the  injury  complained  of — in  other  words,  it 
must  be  such  that,  by  the  usual  course  of  events,  the  injury  would  re- 
sult, unless  without  the  intervention  of  other  agencies.  Indianapolis 
and  St.  Louis  R.  R.  Co.  v.  Herndon  et  al.  143. 

5.  Collision  at  road  crossing.  It  is  the  duty  of  a  person  about  to 
cross  a  railroad  track,  to  look  about  and  see  if  there  is  danger,  and  not 
go  recklessly  upon  the  track ;  and  if  a  person,  well  acquainted  with 
the  locality,  and  knowing  that  it  is  about  time  for  a  train  to  pass  a 
crossing,  heedlessly  drives  upon  such  crossing  without  looking  to  see 
if  there  are  cars  approaching,  when,  by  looking,  he  could  easily  have 
seen  an  approaching  train,  he  is  guilty  of  gross  negligence,  and  can 
not  recover  for  any  injury  he  may  receive  by  reason  of  a  collision  with 
such  train.  Chicago,  Burlington  and  Quincy  It.  R.  Co.  v.  Damrell  et 
al.  450. 

6.  Carrying  passenger  beyond  station — getting  off  at  improper  place. 
Where  a  passenger,  while  asleep,  is  carried  beyond  his  station,  and  whea 
the  train  arrives  at  a  bridge  where  it  stops  to  take  water,  he  gets  up, 
and,  without  any  encouragement  from  any  one  connected  with  the 
company,  goes  out  of  the  car  in  a  dark  night,  and,  finding  no  brake- 
man,  put  out  his  foot  to  reach  the  platform,  if  he  could,  and  there  being 
no  platform  there,  the  train  gave  him  a  jerk  and  pulled  both  feet  oft* 
the  car,  and  left  him  hanging  by  one  hand,  and  his  weight  pulled  him 
loose,  and  he  fell  through  the  bridge,  some  thirty  feet  to  the  ground, 
and  was  injured,  it  was  held,  that  he  was  guilty  of  such  negligence  as 
to  preclude  a  recovery  for  the  injury.  Illinois  Central  R.  R.  Co.  v. 
Green,  19. 

7.  In  such  a  case,  even  if  the  company  was  guilty  of  negligence  in 
carrying  the  passenger  beyond  his  station,  it  would  not  justify  him  in 
needlessly  exposing  himself  to  danger,  and  the  injury  received  had  no 
proper  connection  with  the  act  of  the  company,  and  the  company  can 
not  be  held  responsible  for  any  such  remote  and  unnatural  consequence 
thereof,  as  his  attempting  to  get  off  at  such  a  place.    Ibid.  19. 
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8.  In  not  notifying  passenger  not  to  get  off  on  a  bridge.  Where  a 
railway  train  stops,  in  the  night,  upon  a  bridge  over  a  stream,  to  take 
water,  it  not  being  a  stopping  place  for  passengers  to  get  on  and  off, 
the  railway  company  is  not  required,  by  law,  to  notify  passengers  not 
to  attempt  to  get  off  the  cars  at  such  place,  and  a  failure  to  do  so  is  not 
negligence.    Illinois  Central  B.  R.  Co.  v.  Green,  19. 

9.  Company  not  liable  for  acts  of  strangers.  Any  encouragement 
given  to  a  passenger  by  other  passengers  to  attempt  to  get  off  a  train  at  a 
place  of  danger,  and  not  a  stopping  place  except  for  water,  resulting  in 
injury  to  him,  can  not  be  imputed  to  the  railway  company  as  in  any 
way  its  act,  and  it  is  not  responsible  for  the  same.     Ibid.  19. 

10.  Ascending  from  coal  mine  in  uncovered  cage.  Where  a  party 
is  killed  on  attempting  to  ascend  from  a  coal  mine,  by  the  fall  of  a 
lump  of  coal,  and  it  appears  that  the  defendant  willfully  used  uncovered 
cages  for  the  ascent  and  descent  of  persons  working  in  the  mine,  in 
violation  of  the  statute,  which  caused  the  death,  a  recovery  may  be  had 
by  his  widow,  notwithstanding  the  deceased  may  not  have  been  free 
from  fault  and  negligence  on  his  part.  Litchfield  Coal  Company  v. 
Taylor,  590. 

11.  In  case  of  injury  from  defective  sidewalk.  See  CORPORA- 
TIONS, 2,  3. 

NEGOTIABLE  INSTRUMENTS.     See  PROMISSORY  NOTES,  1,  2. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

i  1.  The  rule  is  well  established,  that  where  the  jury  has  been  properly 
instructed,  and  where  the  testimony  is  contradictory  and  irreconcilable, 
a  new  trial  will  not  be  awarded.     Connelly  v.  The  People  ex  rel.  379. 

2.  A  new  trial  will  not  be  granted  by  this  court  when  the  record 
does  not  impress  the  mind  that  the  verdict  is  manifestly  wrong.  It 
must  be  clearly  against  the  preponderance  of  the  evidence.  Papineau 
v.  Belgarde,  61. 

Misconduct  of  jury. 

3.  As  to  mode  of  arriving  at  a  verdict.  A  verdict  will  not  be  set 
aside  because  each  juror  set  down  the  amount  he  was  in  favor  of  find- 
ing, which  they  added  together,  and  divided  the  sum  by  twelve,  where 
there  was  no  previous  agreement  the  sum  thus  found  should  be  the 
verdict,  and  it  was,  in  fact,  for  a  less  sum.     Ibid.  61. 

4.  Asking  one  of  the  attorneys  to  read  an  instruction.  After  the  jury 
had  retired,  one  of  the  jurors  prevailed  on  the  officers  to  take  him  to 
the  office  of  one  of  the  attorneys  in  the  case,  and  when  there,  requested 
the  attorney  to  read  one  of  the  instructions  given  by  the  court,  claiming 
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that  lie  could  not  understand  it.  The  attorney  refused  to  do  so,  and 
promptly  told  him  it  was  improper  to  talk  to  any  one  on  the  subject 
of  the  trial,  and  that  he  must  apply  to  the  court  for  the  information 
required :  Held,  this  was  not  sufficient  cause  for  disturbing  the  verdict. 
Jones  v.  Warner,  343. 
Party  taken  by  surprise.      i 

5.  Where  there  are  no  written  pleadings  to  apprise  a  defendant  of 
an  intention  on  the  part  of  the  plaintiff  to  rely  on  a  verbal  contract 
alleged  to  have  been  substituted  for  a  written  contract  acknowledged  to 
have  existed  between  the  parties,  the  defendant  may  well  complain  of 
a  surprise  by  such  a  course ;  and  upon  an  affidavit  to  the  effect  that  he 
was  so  surprised,  and  that  no  such  verbal  contract  was  ever  made,  that 
he  was  unable,  by  reason  of  such  surprise,  to  produce  witnesses  to  con- 
tradict the  testimony  of  plaintiff 's  witnesses,  and  that,  upon  another 
trial,  he  can  produce  such  witnesses,  a  new  trial  ought  to  be  granted. 
Goldstein  v.  Lowther,  399. 

Excessive  damages. 

6.  In  action  for  seduction.  In  an  action  for  the  seduction  of  the 
plaintiff 's  wife,  where  the  proof  showed  plaintiff  to  be  of  low  char- 
acter, and  a  visitor  of  houses  of  ill-fame,  $1500  was  held  to  be  more 
damages  than  he  was  entitled  to  demand,  but  yet  it  was  not  so  exces- 
sive as  to  inspire  a  belief  it  was  the  result  of  passion,  prejudice  or 
partiality.     Grose  v.  Butledge,  266. 

Refusing  new  trial. 

7.  What  considered  on  error.  See  PRACTICE  IK  THE  SUPREME 
COURT,  2. 

NOTICE. 

CONSTRUCTION-^-AS  TO  DATE. 

1.  Where  a  policy  of  insurance,  providing  for  assessments,  requires 
that  the  money  must  be  received  by  the  company  in  thirty  days  from 
the  date  of  the  notice  thereof,  the  date  will  be  construed  to  mean  the 
day  it  is  delivered  or  received,  and  not  the  date  written  in  the  notice, 
or  the  date  it  is  mailed.    Protection  Life  Ins.  Go.  v.  Palmer,  88. 

Notice  by  possession. 

2.  As  to  unrecorded  deed.  The  actual,  open  and  visible  possession 
of  land  by  a  grantee  is  equivalent  to  the  recording  of  his  deed,  as 
notice  of  his  rights  to  others.  Partridge,  Wells  &  Go.  v.  Ghapman  et 
al.  137. 

Mistake  in  deed. 

3.  Notice  to  subsequent  purchaser.     See  MISTAKE,  2. 
Notice  to  an  agent. 

4.  Whether  notice  to  his  principal.  See  HUSBAND  AND  WIFE, 
11. 
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NOTICE.    Continued. 
By  publication.    See  PUBLICATION,  1,  2. 

NOTICE  TO  QUIT. 

As  between  landlord  and  tenant.    See  EJECTMENT,  lj  LAND- 
LORD AND  TENANT,  12. 

NUISANCE. 
Abatement  of  private  nuisance. 

1.  Anything  done  to  the  hurt  or  annoyance  of  the  lands,  tenements 
or  hereditaments  of  another  is  a  private  nuisance,  and  may  be  abated, 
that  is,  taken  away  or  removed  by  the  party  aggrieved  thereby,  so  as 
he  commits  no  riot  in  the  doing  of  it.     Calef  v.  Thomas,  478. 

2.  In  order  to  justify  the  removal  by  a  person  from  his  land  of  the 
property  of  another,  it  must  appear  that  it  was  wrongfully  incumber- 
ing his  premises,  and  that  he  therefore  removed  it,  doing  no  unneces- 
sary damage.  If  it  appears  that  he  unnecessarily  destroyed  it  or  ap- 
propriates it  to  his  own  use,  the  justification  fails.    Ibid.  478. 

OBSTRUCTING  HIGHWAY.    See  CRIMINAL  LAW,  7. 

OFFICERS. 
Protection  under  process. 

1.  A  ministerial  officer  is  not  protected  in  the  execution  of  process, 
though  regular  on  its  face,  if  he  has  knowledge  of  facts  which  render 
it  void.    Leachman  v.  Dougherty,  324. 

2.  The  commissioners  of  highways  failed  to  deliver  to  the  board  of 
supervisors  a  statement  of  the  amount  of  taxes  required  for  road  and 
bridge  purposes  for  the  ensuing  year,  although  it  was  made  and  left 
with  the  town  clerk,  to  be  by  him  delivered  to  the  supervisor,  and  con- 
sequently the  board  of  supervisors  did  not  act  upon  it  at  their  regular 
meeting  in  September.  In  October  the  town  clerk  filed  with  the  county 
clerk  a  certificate  of  the  fact  that  the  highway  commissioners  had 
made  such  a  statement,  at  a  meeting  held  at  his  office  in  September, 
and  thereupon  the  county  clerk  extended  the  road  and  bridge  tax  on 
the  collector's  book,  in  accordance  with  such  certificate,  and  delivered 
the  book,  with  the  collector's  warrant  attached,  to  the  town  clerk,  who 
was  also  the  collector:  Held,  that  he  was  not  protected  as  collector  in 
the  execution  of  the  warrant,  so  far  as  the  road  and  bridge  tax  was 
involved,  having  knowledge  of  the  facts  which  rendered  it  void.  Ibid. 
324. 

OFFICIAL  BONDS. 
Justice  of  the  peace. 

1.  Remains  in  force  only  five  years  after  office  expires.  Under  the 
law  in  force  in  1866,  the  official  bond  of  a  justice  of  the  peace  ceases  to 
have  any  force  after  five  years  from  the  expiration  of  the  justice's  term 
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of  office,  and  no  action  can  be  maintained  on  it  after  that  time.    The 
People,  etc.  v.  Hess  et  al.  125. 

2.  Statute  not  one  of  limitation.  The  statute  making  bonds  of  jus- 
tices of  the  peace  inoperative  and  void  after  a  certain  time,  while  in  the 
nature  of  a  statute  of  limitations,  is  not  such,  and  the  defense  may  be 
availed  of  without  being  specially  pleaded.    Ibid.  125. 

Clerk  of  circuit  court. 

3.  Liability  for  neglect  to  perform  duty.  The  clerk  of  the  circuit 
court,  and  his  sureties  on  his  official  bond,  are  liable  for  any  failure  on 
his  part  to  perform  an  official  duty,  to  any  party  suffering  injury 
thereby.     Governor,  etc.  v.  Dodd,  162. 

4.  Where  a  party  recovered  judgment,  but  the  clerk,  in  entering  it 
up,  omitted  to  name  any  sum  for  which  the  recovery  was  had,  so  that 
a  levy  of  an  execution  on  sufficient  personal  property  was  defeated,  and 
the  plaintiff  thereby  was  prevented  from  collecting  the  debt:  Held,  that 
the  clerk  and  his  sureties  were  liable  to  the  party  injured  in  an  action 
upon  his  official  bond,  for  his  neglect  to  make  a  proper  entry  of  the 
judgment.    Ibid.  162. 

Constables. 

5.  Law  in  force  at  the  time  governs.  In  determining  the  liability  of 
a  constable  and  his  sureties  on  his  bond,  for  his  official  acts,  the  bond 
and  the  statute  in  force  at  the  time  must  be  regarded  as  the  contract 
between  the  defendant  and  the  public.  Freudenstein  v.  McNeir  et  al. 
208. 

6.  Liability  for  neglecting  to  levy  execution.  A  constable  and  his 
sureties  are  liable  on  his  bond  for  any  loss  occurring  by  his  neglect  to 
levy  an  execution  in  his  hands,  when  notified  of  property  in  his  county ; 
and  the  illness  or  sickness  of  the  constable  at  the  time  furnishes  no 
defense  to  the  action.     Ibid.  208. 

7.  Under  act  of  1872.  A  constable's  bond,  in  the  form  prescribed 
under  the  act  of  1861,  without  any  obligee,  is  not  valid  as  a  statutory 
bond  under  the  act  of  1872,  and  can  not  be  enforced  as  a  common  law 
obligation,  as  it  is  indispensable  that  such  an  instrument  shall  have  an 
obligee  as  well  as  obligor,  and  be  for  the  payment  of  a  certain  sum  of 
money.    Roberts  et  al.  v.  Paulin  &  Orendorf,  230. 

OPTIONAL  CONTRACTS.    See  CONTRACTS,  2,  3. 

ORDINANCES. 
Hitching  horses  to  shade  trees. 

1.  An  ordinance  prohibiting  the  hitching  of  any  horses  to  shade 
trees  in  the  streets,  or  to  any  shade  tree  or  fence  railing  upon  any  street, 
or  upon  private  premises,  so  far  as  it  relates  to  trees  in  the  public  streets, 
is  not  void,  and  the  owner  of  the  adjoining  property  is  liable  to  the 
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penalty,  if  he  hitches  his  horse  to  such  a  tree.    Baker  v.  Town  of  Nor- 
mal, 108. 
Void  in  part  and  in  part  valid. 

2.     An  ordinance  is  not  necessarily  all  void  because  some  part  of  it 
may  be  so.    Ibid.  108. 
Relating  to  wharfage.    See  WHARFAGE,  1,  2. 

OVERRULED  CASES.    See  FORMER  DECISIONS,  1,  2. 

PARTIES. 

In  suit  under  Miners'  Act. 

1.  By  the  widow.  An  action  to  recover  damages  for  the  death  of  a 
miner,  caused  by  neglect  to  observe  the  provisions  of  the  statute  relating 
to  miners,  is  properly  brought  by  the  widow  of  the  deceased.  The 
action  is  given  to  the  widow  and  not  to  the  personal  representative. 
Litchfield  Coal  Co.  v.  Taylor,  590. 

On  bill  to  foreclose. 

2.  Wife  of  mortgagor.  The  wife  of  a  mortgagor,  where  the  mort- 
gage is  given  for  the  purchase  money  of  land  sold,  is  not  a  necessary 
party  to  a  bill  to  foreclose  the  mortgage.    Short  et  al.  v.  Maub,  509. 

Mechanic's  lien. 

3.  Disorganized  corporation.  Where  a  corporation,  with  whom  a 
contract  was  made  for  materials  with  which  to  erect  a  building,  ceases 
to  exist,  as,  a  church,  and  it  becomes  disorganized,  it  is  not  necessary 
to  make  such  body  a  defendant  on  petition  to  (establish  and  enforce  a 
mechanic's  lien.     Jennings  v.  HinMe  et  al.  183. 

In  suit  in  respect  to  school  house  land. 

4.  School  directors  can  not  sue.    See  SCHOOLS,  2. 

PARTITION. 
Interchange  of  deeds. 

1.  Whether  necessary.  Although  power  is  given  to  courts  of  chan- 
cery, by  statute,  to  confirm  title  in  the  parties  in  cases  of  partition, 
without  the  interchange  of  deeds,  they  are  not  compelled  to  do  so,  and 
if  a  court  of  chancery,  instead  of  exercising  this  statutory  power,  pro- 
ceeds according  to  the  old  chancery  practice,  the  title  will  not  vest  in 
the  parties,  except  by  interchange  of  deeds  in  compliance  with  the 
decree.     Smith  v.  Crawford,  296. 

Levy  on  interest  of  party  pending  suit. 

2.  Rights  of  purchaser.  Where  a  decree  in  a  partition  suit  requires 
an  interchange  of  deeds,  a  levy  on  the  interest  of  one  of  the  parties, 
made  after  decree,  but  before  a  compliance  therewith  by  interchange 
of  deeds,  is  good  to  pass  the  interest  of  such  party,  and  the  purchaser 
at  a  sale  under  such  levy  will  be  entitled  to  the  specific  part  set  off  to 
such  party  by  the  decree  of  partition.    Ibid.  296. 
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PARTNERSHIP. 
Liability  between  partners. 

1.  Of  one  partner  for  loss  of  deposit.  "Where  a  partner  deposits 
partnership  funds,  with  the  consent  of  his  co-partner,  with  a  banker, 
and  afterwards  takes  control  of  the  fund  with  a  view  of  having  certain 
differences  settled,  but  does  not  appropriate  the  same  to  his  own  use, 
and  a  loss  occurs  by  the  failure  of  the  banker,  and  it  does  not  appear  that 
the  partner  controlling  the  deposit  did  anything  to  prevent  the  other 
from  securing  the  debt,  the  loss  must  fall  equally  on  both  partners. 
Morrison  v.  Smith,  221. 

2.  Where  one  partner  takes  control  of  the  funds  of  the  firm,  and 
they  are  lost  without  his  fault,  or  where  the  partners  differ  about  a 
settlement,  and  one  gets  the  funds  in  his  hands  to  compel  the  other  to 
have  an  account  taken,  and  loss  ensues  without  his  fault,  he  will  not 
be  held  to  make  the  loss  good  to  the  other  partner.    Ibid.  221. 

Assumption  op  firm  debt  by  one  partner. 

3.  Its  effect.  Where  one  partner,  on  the  dissolution  of  partnership, 
assumes  the  payment  of  a  note  of  the  firm,  the  other  partner,  as  between 
themselves,  becomes  merely  a  surety  on  the  note,  although,  as  between 
them  and  the  payee,  they  are  both  principals.  Gonwell  v.  McGowan 
et  al.  285. 

Of  an  accounting  between  partners. 

4.  Settlement  in  decree  as  to  payment  of  debts.  On  bill  to  settle  a 
partnership  in  a  land  speculation,  and  state  the  account,  where  the  par- 
ties have  had  a  previous  settlement,  the  court  will  adopt  such  settlement 
as  the  basis  upon  which  to  adjust  the  subsequent  dealings;  and  where 
there  is  no  dispute  but  that  the  parties  are  owing  $16,000,  $4000  of 
which  all  were  to  pay  in  equal  proportions,  and  one  to  pay  $5000  of  the 
remaining  $12,000,  and  the  other  two  $7000,  it  will  not  be  material  that 
the  decree  finds  the  latter  sum  to  be  owing  to  a  certain  firm,  the  main 
thing  being  the  proportion  each  is  to  pay.  Colehour  et  al.  v.  Coolbaugh 
et  al.  29. 

5.  Division  of  notes.  Where  the  court,  in  adjusting  a  partnership 
dealing  in  which  there  are  outstanding  debts  binding  upon  all  the  par- 
ties, but  of  which  one  is  required  to  pay  $5000  and  the  other  two  $7000, 
and  the  remaining  $4000  by  all  in  equal  portions,  and  the  court  requires 
security  to  be  given,  the  first  to  the  other  two  for  the  payment  of  his 
part,  and  the  other  two  security  to  the  first  for  the  payment  of  their 
separate  parts,  it  was  held,  there  was  no  error  in  requiring  the  division 
and  surrender  of  the  notes  held  by  one  of  the  parties  belonging  to  all, 
before  payment  of  the  debts.    Ibid.  29. 

6.  Contract  as  to  accounting  between  partners — construed.  See  CON- 
TRACTS, 10. 

Remedy  as  between  partners. 

7.  Whether  at  law  or  in  chancery.  Where  a  partnership  is  actually 
formed,  and  proceeds  to  do  business  as  such,  no  action  at  law  can  be 
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maintained  by  one  of  the  partners  against  another  for  his  misconduct 
as  a  member  of  the  firm,  such  as  refusing  to  furnish  money  to  complete 
the  business  undertaken,  as  he  had  agreed  to  do  in  the  formation  of  the 
partnership,  whereby  a  great  loss  of  profits  is  sustained.  A  final  settle- 
ment of  the  affairs  must  first  be  had,  and  this  can  only  be  enforced  in 
equity.    Buckmaster  v.  Gowen,  153. 

8.  Such  a  case  is  distinguishable  from  a  case  where  one  refuses  to 
become  a  partner  according  to  his  agreement.  There,  it  seems,  he  is 
liable  to  an  action  at  law.    Ibid.  153. 

PAUPER. 

Liability  of  county  under  supervisor's  order.    See  COUNTIES,  1. 

PAYMENT. 

By  note  or  draft. 

1.  The  giving  of  a  note  or  draft  is  a  prima  facie  settlement  of  an 
account,  and  no  recovery  can  be  had  on  the  old  indebtedness  without 
some  explanation  or  giving  a  proper  account  of  the  note  or  draft.  Mor- 
rison v.  Smith,  221. 

2.  Where  a  draft  is  given  for  the  amount  of  a  deposit,  which  is  not 
intended  to  operate  as  a  satisfaction,  and  the  draft  is  afterwards  returned 
to  the  banker,  and  the  amount  credited  to  the  depositor,  the  draft  will 
not  operate  as  a  satisfaction  or  payment.    Ibid.  221. 

Payment  to  an  agent. 

3.  Whether  binding  on  the  principal.  "Where  an  agent  for  the  sale 
of  safes  sold  a  new  safe,  and  took  an  old  one  in  part  payment,  which 
was  reported  to  the  principal,  who  accepted  the  old  safe  and  sent  the 
one  sold  to  the  purchaser,  without  any  notice  to  him  that  the  agent  had 
transcended  his  authority,  it  was  held,  that  the  purchaser  had  a  right  to 
suppose  that  the  agent  was  authorized  to  receive  pay  for  the  safe  so  sold 
by  him,  and  that  payment  by  the  purchaser  to  such  agent  was  good  as 
against  the  principal,  if  made  without  any  notice  that  the  agent  was 
not  authorized  to  receive  it.    Harris  v.  Simmerman  et  al.  413. 

Proof  of  payment. 

4.  Whether  sufficient.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  15, 16. 

PENALTY. 
For  cutting  timber.    See  TIMBER,  1. 

PLEADING. 

Protestation. 

1.  Its  effect.  The  only  effect  of  a  protestation  in  a  pleading  is,  that 
in  case  the  party  making  it  succeeds  in  the  point  to  be  tried,  he  thereby 
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saves  himself  the  liberty  of  disputing  in  any  other  suit,  the  truth  of  the 
allegation  which  is  protested  against.     Dills  v.  Stobie  et  al.  202. 
Admission  by  pleading. 

2.  Of  its  conclusiveness.  An  admission  by  the  pleading  concludes 
the  party  pleading,  in  the  particular  suit,  though  made  with  a  protesta- 
tion.    Ibid.  202. 

Op  pleas. 

3.  Plea  must  ansicer  all  it  purports  to.  A  plea  to  the  whole  declara- 
tion which  sets  up  matter  in  answer  to  the  special  counts  only,  and 
leaves  the  common  counts  unanswered,  is  bad  on  demurrer.  American 
Ins.  Co.  v.  Holly,  353. 

4.  Joint  plea  bad  as  to  one,  bad  as  to  all.  Where  two  or  more  de- 
fendants join  in  a  plea  which  sets  up  a  defense  good  as  to  part  of  them 
and  bad  as  to  the  others,  it  is  bad  as  to  all.  Sandusky  et  al.  v.  Exchange 
Bank,  etc.  353. 

5.  Bankruptcy  of  principal  not  a  good  plea  by  surety.  In  a  suit  up- 
on an  appeal  bond,  the  condition  of  which  was,  that  the  principal  would 
prosecute  his  appeal  with  effect,  and  pay  whatever  judgment  should  be 
rendered  in  the  appellate  court,  a  plea  by  both  the  principal  and  surety 
that  the  judgment  appealed  from  was  affirmed,  and  that  afterwards  the 
principal  was  adjudged  a  bankrupt,  and  the  judgment  so  affirmed  was 
filed  and  allowed  in  the  bankrupt  court,  against  his  estate,  is  not  a  good 
plea  as  to  the  surety,  and,  being  a  joint  plea,  is  therefore  bad  as  to  both. 
Ibid.  353. 

6.  Nul  tiel  recognizance.  Nul  tiel  recognizance  is  not  a  proper  plea 
in  scire  facias  upon  a  recognizance.  The  action,  being  upon  a  record, 
is  fully  met  by  the  plea  of  nul  tiel  record.    Mooneyv.  The  People,  134. 

What  must  be  specially  pleaded. 

7.  Coverture.  The  objection  that  the  defendant,  at  the  time  of  mak- 
ing the  contract  sued  on,  was  a  married  woman,  comes  too  late  upon  a 
motion  for  a  new  trial.  To  be  available  as  a  defense,  it  should  be 
pleaded.     Work  v.  Cowhick,  Admr.  317. 

8.  Statute  of  limitations.    See  LIMITATIONS,  11. 

PLEADING  AND  EVIDENCE. 

Admissions  in  pleadings. 

1.  As  affecting  the  question  of  proof.  Where  a  bill  in  chancery  and 
the  answer  thereto  admit  the  existence  of  a  partnership  and  an  unset- 
tled partnership  account,  proof  of  these  facts  is  unnecessary,  and  a 
decree  requiring  an  account  may  find  such  facts  without  other  evidence 
than  such  admission.    Morgan  et  al.  v.  Corlies,  72. 

2.  Where  the  defendant  in  a  distress  warrant  files  a  plea  of  set-off. 
and  an  issue  is  made  thereon,  the  indebtedness  claimed  by  the  plaintiff 
is  admitted  by  the  pleading,  and  it  is  not  proper  to  permit  the  defend- 
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ant,  upon  such  an  issue,  to  prove  or  attempt  to  prove  that  the  plaintiff 
had,  before  the  expiration  of  the  term  for  which  the  rent  is  claimed, 
sold  and  conveyed  the  leased  premises  to  a  third  person.    Raymond  et 
al.  v.  Kerker,  381. 

Also,  see  PLEADING,  2. 
Allegations  and  proofs. 

3.  In  suit  by  wife  for  sale  of  liquor  to  her  husband.  Where,  in  a 
suit  by  a  wife  for  injuries  sustained  by  reason  of  the  sale  of  intoxica- 
ting liquors  to  her  husband,  the  allegation  was  that  the  defendant  sold 
liquors  to  the  husband,  and  thereby  caused  him  to  become  an  habitual 
drunkard,  and  the  proof  was  that  the  liquors  sold  by  defendant  only  in 
part  caused  the  husband  to  become  an  habitual  drunkard,  it  was  held, 
there  was  no  material  variance.    Brannon  et  al.  v.  Silvernail,  434. 

4.  In  contested  election  case — mistake  in  voting  double  ballot.  Where, 
on  a  contest  of  an  election  for  the  removal  of  a  county  seat,  the  bill 
alleges  that  a  majority  of  the  legal  votes  cast  at  said  election  were  not 
for  removal,  but  against  it,  and  the  answer  denies  this  allegation,  evi- 
dence is  admissible  to  show  that  a  person  voting  two  ballots  instead  of 
one,  did  so  by  mistake,  and  thus  have  the  same  counted.  City  of 
Beardstown  et  al.  v.  City  of  Virginia  et  al.  541. 

5.  To  recover  damages  for  injury  from  use  of  uncovered  cage  in  coal 
mine.  Where  a  declaration  alleged  that  the  defendant  was  hoisting 
coal  out  of  a  shaft  in  its  mine  at  the  time  the  deceased  was  ascending, 
and  he  was  killed  in  consequence  of  that  illegal  act,  and  the  proof 
showed  that  he  had  just  got  upon  the  cage  to  be  raised  when  he  was 
killed  by  the  fall  of  coal,  it  was  held,  there  was  no  material  variance, 
as  the  danger  was  as  great  as  if  the  cage  was  in  fact  ascending  at  the 
time.    Litchfield  Goal  Go.  v.  Taylor,  590. 

6.  Where  a  count  averred  that  the  defendant  used  in  its  mine  un- 
covered cages  to  hoist  out  and  lower  into  the  mine  persons  employed  to 
work  therein,  and  that  deceased  had  gone  upon  an  uncovered  cage  to 
be  hoisted  out  of  the  mine,  and  while  upon  it  was  struck  by  a  lump  of 
coal  falling  down  the  shaft,  and  killed  by  reason  of  there  being  no 
such  cover  on  the  cage,  and  the  proof  showed  that  immediately  after 
the  accident  he  was  found  lying  on  his  back  otf  the  cage,  with  his  feet 
about  six  inches  from  it,  it  was  held,  there  was  not  necessarily  a  vari- 
ance, and  that  even  if  he  was  killed  while  in  the  act  of  getting  off  the 
cage,  this  would  constitute  no  variance.    Ibid.  590. 

Variance,  how  avoided. 

7.  Note  payable  to  one  by  name  and  style  different  from  his  real 
name.  Where  the  christian  name  of  the  plaintiff  is  Elizabeth,  and  the 
averment  in  the  declaration  is,  that  the  defendant  made  the  note  sued 
on  and  thereby  promised  to  pay  to  the  plaintiff  by  the  name  of  "Lizia," 
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etc.,  and  the  general  issue  and  set-off  are  the  only  pleas,  the  note,  if  it 
corresponds  with  the  averments  in  the  declaration,  is  admissible  in  evi- 
dence without  further  proof.     Wilson  et  al.  v.  Turner,  402. 

POSSESSION. 

Of  adverse  possession. 

1.  As  betioeen  co-heirs.  Where  two  of  the  heirs  residing  with  the 
ancestor,  on  land  owned  by  him  at  the  time  of  his  death,  continue  to 
reside  there  after  his  death,  but  set  up  no  claim  to  an  exclusive  owner- 
ship of  the  land,  their  possession  at  the  time  of  the  death  of  the  ances- 
tor, and  subsequently,  is  not  adverse  to  the  other  heirs.  Ball  et  al.  v., 
Palmer  et  al.  370. 

2.  Where  one  of  the  heirs  is  in  possession  at  the  time  of  the  death 
of  the  ancestor,  it  requires  clear  and  satisfactory  proof  of  a  subsequent 
disseizin  of  the  co-heirs,  to  characterize  such  possession  as  becoming- 
adverse,  so  as.  by  lapse  of  time,  to  bar  the  right  of  entry  of  the  co-heirs. 
Ibid.  370. 

Notice  by  possession.    See  NOTICE,  2. 

PRACTICE. 
Holding  night  sessions  op  court. 

1.  A  matter  of  discretion  with  the  judge.  The  holding  of  a  night 
session  of  court  is  a  matter  of  practice  resting  in  the  discretion  of  the 
judge,  and  the  Supreme  Court  will  not  interfere  in  such  cases,  unless  it 
clearly  appears  there  has  been  an  abuse  of  power  and  injustice  done. 
Boon  v.  Moline  Plow  Co.  293. 

2.  An  announcement  by  the  judge,  in  open  court  during  the  day, 
that  there  will  be  a  night  session  of  court  held  that  evening,  and  the 
docket  called  for  trial,  is  full  notice  to  parties,  and  they  should  be  pres- 
ent with  their  witnesses  at  such  session,  prepared  for  trial.     Ibid.  293. 

Time  to  make  objection. 

.  3.  Ah  to  order  for  production  of  account  looks.  If  no  objection  is 
made  at  the  time  to  an  order  of  the  court  for  the  production  of  books 
of  account  relating  to  matters  in  suit,  it  will  be  presumed  it  was  made 
by  consent.     Morgan  et  al.  v.  Corlies,  72. 

4.  Time  to  object  to  depositions.  It  is  too  late  to  object  in  this  court, 
for  the  first  time,  that  depositions  read  in  evidence  contained  no  caption 
or  certificate.  A  motion  to  suppress  must  be  made  in  the  court  below. 
Ibid.  72. 

Judgment  by  nil  dicit. 

9.  Plea  stricken  from  files.  Where  a  plea  is  stricken  from  the  files, 
and  no  leave  to  plead  asked  for,  it  is  proper  to  render  judgment  by  nil 
dicit.    Fanning  et  al.  v.  Russell,  398. 
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PRACTICE.     Continued. 
Special  term  of  court. 

What  record  should  show.    See  CIRCUIT  COURT,  1. 
Assessment  op  damages. 

On  dismissal  of  replevin.     See  REPLEVIN,  1.  • 
Judgment  in  vacation.    See  JUDGMENTS,  2. 

Giving  time  to  sign  certificate  of  evidence.    See  EXCEPTIONS 
AND  BILLS  OF  EXCEPTIONS,  6. 

Dismissing  for  want  of  security  for  costs.    See  COSTS,  1,  2. 
Consolidation  of  suits.    See  GARNISHMENT,  6. 

PRACTICE  IN  THE  SUPREME  COURT. 

Supplemental  record. 

1.  When  a  supplemental  record  is  filed  in  this  court  it  becomes  a 
part  of  the  record  in  the  case,  and  will  be  considered  as  such.  Good- 
rich v.  Drake,  41. 

Assignment  of  error. 

2.  What  considered  under  assignment  of  error  in  refusing  new  trial. 
Under  the  general  assignment  of  error  for  refusing  a  new  trial,  the  ap- 
pellant may  urge  the  rejection  of  proper,  and  the  admission  of  improper 
evidence,  the  giving  of  improper  and  refusing  proper  instructions, 
and  that  the  evidence  does  not  sustain  the  verdict,  if  the  proper  excep- 
tions were  taken.     Shaw  v.  The  People,  150. 

3.  Error  as  to  one  not  complaining.  On  writ  of  error  by  a  part  of 
the  defendants  in  a  proceeding  by  an  administrator  to  sell  lands,  they 
can  not  assign  for  error  that  no  summons  was  issued  to  a  co-defendant, 
especially  when  no  injury  is  shown  to  have  resulted  to  the  plaintiffs  in 
error.    Mowand  et  al.  v.  Carroll  et  al.  224. 

.  4.  A  party  in  this  court  can  only  complain  of  an  error  which  affects 
his  own  interests.  Therefore,  on  bill  to  foreclose  a  mortgage,  a  party 
can  not  complain  that  another,  who  makes  no  objection,  was  not  prop, 
erly  brought  into  court  by  publication.    Short  et  al.  v.  Raub,  509. 

5.  When  a  party  may  have  his  own  decree  reversed.  Where,  on  bill 
to  foreclose  a  mortgage,  there  is  no  service  on  part  of  the  defendants, 
and  no  guardian  ad  litem  is  appointed  for  such  as  are  shown  to  be 
minors,  the  complainant  may  have  a  decree  of  foreclosure  against  all 
the  defendants,  in  his  favor,  reversed.   Frost,  Exr.  v.  Howard  et  al.  602. 

Cross  errors. 

6.  When  the  defendant  in  error  does  not  assign  cross  errors,  he  can 
not  insist  on  any  errors  as  against  him.  Dickson  v.  Chicago,  Burlington 
and  Quincy  R.  R.  Co.  215. 

Presumption  in  favor  of  judgment  or  decree. 

7.  From  stipulation  as  to  what  was  considered.  Where  a  stipulation 
in  an  action  upon  a  life  policy  of  insurance  was,  "  that  this  cause  was 
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Presumption  in  favor  of  judgment  or  decree.     Continued. 

submitted  to  the  court  on  the  following  agreed  evidence,"  and  stated 
that  the  policy  and  letters  of  administration  should  go  in  evidence : 
Held,  that  this  was  equivalent  to  saying  they  should  be  considered  in 
evidence,  and  it  would  be  presumed  they  were,  in  the  absence  of  a  state- 
ment to  the  contrary  in  the  bill  of  exceptions.  Protection  Life  Ins.  Co. 
v.  Palmer,  88. 

8.  As  to  sufficiency  of  evidence.  Where  the  record  shows  that  a  pol- 
icy of  insurance  was  in  evidence,  but  it  is  not  set  out  in  the  bill  of  ex- 
ceptions, it  will  be  presumed  that  its  provisions  warranted  the  judg- 
ment rendered,  in  an  action  on  the  policy.     Ibid.  88. 

9.  As  to  evidence  in  chancery  case.  In  a  chancery  case,  where  it  ap- 
pears there  was  enough  proper  evidence  to  sustain  the  decree  of  the 
court,  it  will  be  presumed  the  court  refused  to  consider  any  improper 
evidence  that  may  be  found  in  the  record.    Hillyer  v.  Lewis  et  al.  264 

Error  will  not  always  reverse. 

10.  Of  improper  instructions.  Where  the  court  directs  the  jury  that 
exemplary  damages  may  be  allowed  in  addition  to  the  actual  damages 
proved,  even  if  improper,  as  being  in  a  case  where  exemplary  damages 
are  not  allowed,  yet  if  it  clearly  appears  that  the  verdict  is  for  less  than 
the  actual  damages,  the  judgment  will  not  be  reversed.  Davenport  & 
Cox  v.  Ryan,  218. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  As  to  the  title  of  an  act,  in  the  absence  of  proof  of  the  legislative 
journals.    See  STATUTES,  3. 

2.  As  to  jurisdiction  of  county  court.  See  COUNTY  COURT,  1 ; 
HIGHWAYS,  1. 

3.  In  favor  of  the  regularity  of  judicial  proceedings.  See  CIRCUIT 
COURT,  3. 

4  In  favor  of  judgment.  See  PRACTICE  IN  THE  SUPREME 
COURT,  7. 

5.  As  to  sufficiency  of  evidence.     Same  title,  8. 

6.  From  stipulation.     Same  title,  7. 

7.  As  to  what  evidence  is  considered  in  chancery.     Same  title,  9. 

8.  As  to  certificate  of  evidence.  See  EXCEPTIONS  AND  BILLS 
OF  EXCEPTIONS,  7. 

9.  Arising  from  default  against  administrator.     See  DEFAULT,  1. 

10.  As  to  claim  allowed.  See  ADMINISTRATION  OF  ESTATES,  1 . 

11.  Filling  grand  jury.     See  JURY,  2. 

12.  In  respect  to  taxes.    See  TAXES  AND  TAXATION,  5. 
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PROCESS. 

Power  of  courts  over  their  process. 

1.  Generally.  Courts  of  record  have  power  over  their  own  process, 
which  does  not  depend  upon  statutory  enactments,  but  which  is  coeval 
with  the  common  law  courts,  and  they  will  recall  and  quash  their 
process,  where  it  appears  that  it  is  illegal  or  inequitable  to  permit  its 
further  use  and  to  allow  it  to  be  enforced.  Sandburg  v.  Papineau, 
446. 

See  EXECUTIONS,  11. 

Op  the  return  of  the  officer. 

2.  Whether  sufficient.     A  return  by  an  officer  that  he  served  the 

writ  by  leaving  a  true of  the  same  in  the  hands  of  the 

defendant,  naming  him,  by  every  fair  and  reasonable  intendment  con- 
stitutes a  good  service.    McNab  v.  Young  et  al.  11. 

3.  Impeaching  return  of  sheriff.  Where  third  parties  have  not 
acquired  rights  upon  the  faith  of  a  return  of  service  by  a  sheriff,  and 
none  are  to  be  affected  except  the  parties  to  the  record  in  which  the 
return  is  made,  it  is  proper  to  resort  to  parol  evidence  for  the  purpose 
of  impeaching  the  return.    Davis  v.  Dresback  et  al.  393. 

4.  But  whilst  resort  may  be  had  to  parol  proof  for  the  purpose  of 
impeaching  a  sheriff's  return,  it  should  not  be  set  aside  except  upon 
clear  and  satisfactory  evidence,  and  the  testimony  of  the  party  upon 
whom  service  purports  to  have  been  made,  that  he  was  not  served,  is 

•  not,  of  itself,  sufficient  to  authorize  the  setting  aside  of  the  return  of  a 
sworn  officer.    Ibid.  393. 

5.  On  motion  to  quash  a  return  of  service  of  a  summons  against  a 
corporation,  which  shows  service  on  one  as  agent,  where  the  agency  is 
denied,  the  defendant  must  disprove  the  agency,  or  the  motion  will  be 
overruled.    Protection  Life  Ins.  Go.  v.  Palmer,  AdrnW.  88. 

Protection  to  officer  under  process.    See  OFFICERS,  1,  2. 

PROMISSORY  NOTES. 
Their  requisites. 

1.  Certainty  as  to  time  of  payment.  It  is  essential  to  the  negotia- 
bility of  an  instrument  in  writing  for  the  payment  of  money,  that  the 
event  on  which  it  is  to  become  payable  must  inevitably  happen  some 
time  or  other.     Husband  v.  Epling,  172. 

2.  A  written  obligation  for  the  payment  of  a  sum  of  money  "when 
the  estate  of  Thomas  Mason  is  settled  up,"  is  not  negotiable  or  assign- 
able, as  it  is  not  morally  certain  the  event  will  ever  happen.  Ibid. 
172. 

Possession  evidence  of  ownership. 

3.  Where  a  person,  other  than  the  payee,  has  the  possession  of  a 
promissory  note,  it  will  not  be  presumed,  in  the  absence  of  prool^  that 
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Possession  evidence  of  ownership.     Continued. 
he  came  by  it  dishonestly,  or  did  not  pay  value  for  it,  but  the  possession 
is  prima  facie  evidence  of  ownership.    Jewett  &  Moot  v.  Cook,  260. 
As  evidence  of  a  settlement.    See  PAYMENT,  1. 

PUBLICATION  OF  NOTICE. 
In  a  religious  newspaper. 

1.  The  publication  of  notice,  in  a  suit  by  attachment,  in  a  weekly 
religious  newspaper,  will  be  sufficient  to  give  the  court  jurisdiction. 
Hernandez  v.  Drake,  34. 

Sufficiency — as  to  time. 

2.  In  attachment.  On  bill  to  set  aside  the  sale  of  real  estate  under 
a  judgment  in  an  attachment  suit,  the  evidence  showed  that  the  printer 
certified  that  he  had  published  the  notice  for  four  successive  weeks,  and 
a  witness  testified  that  it  appeared  to  have  been  published  eight  or  nine 
weeks,  the  first  publication  being  in  time :  Held,  that  the  proof  showed 
jurisdiction  in  the  attachment  suit.  The  insertions  of  the  notice  more 
than  for  the  first  four  consecutive  weeks  did  no  harm.    Ibid.  34. 

On  administrator's  application  to  sell  land.    See  ADMINISTRA- 
TION OF  ESTATES,  4,  5. 

PURCHASERS. 
Who  is  a  bona  fide  purchaser. 

1.  Where  a  person  purchased  land  without  notice  of  any  mortgage 
thereon,  and  paid  the  principal  part  of  the  price  and  gave  his  note  for 
the  balance,  which  was  negotiated  by  the  payee  so  as  to  cut  off  any 
defense,  and  the  price  paid  was  a  full  and  fair  consideration,  it  was 
held,  that  such  person  was  a  bona  fide  purchaser,  and  as  such  entitled  to 
protection.    Partridge,  Wells  &  Go.  v.  Chapman  et  al.  137.  . 

2.  The  doctrine  that  one  can  not  be  regarded  a  bona  fide  purchaser 
of  land  until  he  has  paid  the  full  amount  of  the  purchase  money,  has 
no  application  under  our  recording  laws.    Ibid.  137. 

AS  AFFECTED  BY  FRAUD  IN  GRANTOR. 

3.  Purchaser  of  legal  title  without  notice  of  any  fraud  or  invalidity 
of  deeds  will  be  protected.  Where  the  legal  title  to  land  is  vested  in  a 
party,  and  there  is  nothing  appearing  from  which  purchasers  can  know 
that  there  has  been  any  fraud  in  his  acquisition  of  the  title,  or  any  in- 
validity in  any  deeds  in  his  chain  of  title,  they  will  be  protected  in 
their  purchases.    McNab  v.  Young  et  al.  11. 

Trustee  as  a  purchaser. 

4.  Participating  in  profits  of  his  own  sale.  A  trustee  or  executor 
who  becomes  a  purchaser  at  his  own  sale,  by  an  agreement  with  the 
purchaser  to  share  in  the  future  profits  or  losses,  is  guilty  of  a  construc- 
tive fraud,  and  can  obtain  only  a  voidable  title ;  yet,  if  he  acts  in  good 
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faith  to  make  the  property  realize  all  that  he  can,  and  more  is  paid  for 
the  property  than  any  one  else  is  willing  to  pay,  the  cestui  que  trust,  or 
devisee,  is  not  injured  in  fact.  If  the  property  produces  all  that  it  is 
worth,  and  nothing  is  done  to  prevent  competition  in  bidding,  the  fact 
that  the  executor  is  to  share  in  the  profits  expected  from  holding  the 
property  for  future  speculation,  will  not  be  fraud  in  fact.  Williams  v. 
Rhodes  et  al.  571. 
Subsequent  purchaser. 

With  notice  of  mistake  in  deed.    See  MISTAKE*,  2. 
Failure  of  title. 

As  a  defense.     See  VENDOR  AND  PURCHASER,  1. 

Purchaser  of  mortgaged  chattels. 

From  mortgagor.    See  MORTGAGES  AND  DEEDS  OF  TRUST, 

24,  25. 

RAILROADS. 

Duty  on  approaching  road  crossing. 

1.  To  ring  bell  or  sound  whistle.  The  precaution  which  the  statute 
requires  of  a  railroad  company,  upon  its  cars  approaching  a  public 
crossing,  is  to  ring  a  bell  or  sound  a  whistle,  and  the  company  does  its 
duty  in  this  regard,  by  ringing  a  bell  without  blowing  the  whistle. 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Damerell  et  al.  450. 

2.  Not  required  to  stop  train  at  a  crossing.  It  is  not  the  duty  of  the 
engine-driver,  on  nearing  a  road  crossing,  to  stop  his  train  for  the  pur- 
pose of  avoiding  a  collision  with  a  team  he  may  see  approaching  the 
crossing.     Ibid.  450. 

Duty  and  liability  as  to  passengers. 

3.  As  to  person  wrongfully  on  train.  If  a  person  stealthily,  and 
without  the  knowledge  of  the  employees  of  a  railway  company,  gets 
upon  a  train  and  secretes  himself,  for  the  purpose  of  passing  from  one 
place  to  another,  no  recovery  can  be  had  from  the  company  for  any 
personal  injury  he  may  sustain.  Toledo,  Wabash  and  Western  Ry.  Co. 
v.  Brooks,  Admx.  245. 

4.  Liability  for  injury  to  one  fraudulently  on  train  without  paying 
fare.  No  recovery  can  be  had  of  a  railway  company  for  a  personal 
injury  to  a  passenger  on  its  train  of  cars,  or  for  his  death,  caused  by 
mere  negligence,  when  he  knowingly  and  fraudulently  induces  the  con- 
ductor to  disregard  his  duty  and  defraud  the  company  out  of  the  amount 
of  his  fare  for  his  own  profit.     Ibid.  245. 

5.  Not  liable  to  parties  guilty  of  fraud  in  procuring  passage.  Where 
a  person  knowingly  induces  the  conductor  of  a  train  of  cars  to  carry 
him  on  such  train  without  paying  fare,  contrary  to  the  rules  of  the 
company  and  the  instructions  to  the  conductor,  it  is  a  fraud  upon  the 
company,  which  will  preclude  a  recovery  by  such  person  for  any  injury 
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sustained  whilst  being  so  carried.    Toledo,  Wabash  and  Western  Ry.  Go. 
v.  Brooks,  292. 

Injury  resulting  from  negligence.    See  NEGLIGENCE,  2,  and  6  to  9. 
Lien  on  property. 

For  labor  and  materials.    See  LIENS,  8,  9. 
Consolidated  railroads. 

Remedy  against.    See  CHANCERY,  5. 
Obstructing  highways. 

Statute  construed.    See  STATUTES,  7. 

RECEIVERS. 
Attacking  appointment  collaterally. 

1.  Where  the  court  has  jurisdiction  of  both  the  subject  matter  and 
of  the  necessary  parties,  its  appointment  of  a  receiver  and  the  order 
therefor  can  not  be  assailed  in  a  collateral  proceeding,  however  erroneous 
it  may  be.    Richards  v.  The  People,  551. 

Interfering  with  the  receiver. 

2.  Interfering  with  his  possession  is  a  contempt  of  court.  The  pos- 
session of  a  receiver  is  the  possession  of  the  court  itself,  and  any 
unauthorized  interference  therewith,  either  by  taking  forcible  posses- 
sion of  the  property  committed  to  his  charge,  or  by  legal  proceedings 
for  that  purpose,  without  the  sanction  of  the  court  appointing  him,  is  a 
direct  and  immediate  contempt  of  court,  and  punishable  by  attach- 
ment.   Ibid.  551. 

3.  When  garnishee  proceeding  is  a  contempt.  Where  a  receiver  is 
appointed  for  a  railroad  company  with  direction  to  take  immediate 
possession  of  all  its  property,  whether  real,  personal  or  mixed,  and 
whether  in  possession  or  in  action,  a  garnishee  proceeding,  to  reach  a 
debt  or  funds  belonging  to  the  company,  without  leave  of  the  court 
appointing  the  receiver,  is  a  contempt  of  the  authority  and  process  of 
the  court.    Ibid.  551. 

Remedy  of  creditor. 

4.  After  the  appointment  of  a  receiver  of  a  corporation,  a  creditor 
seeking  to  collect  his  debt  should  apply  to  the  court  making  the 
appointment,  for  leave  to  bring  his  action  against  the  receiver,  or  to 
come  in  and  be  examined  pro  inter  esse  eus.    Ibid.  551. 

RECOGNIZANCE. 

Of  its  requisites. 

1.  Discrepancy  in  date  and  approval.  A  discrepancy  in  the  date  of  a 
recognizance  taken  by  a  sheriff  for  a  party's  appearance  to  answer  an 
indictment,  and  of  its  approval,  as,  where  the  latter  is  one  day  prior  to 
the  date  of  the  instrument,  is  unimportant,  as  it  becomes  a  record  only 
from  the  time  it  is  filed  in  the  clerk's  office.  Mooney  v.  The  People,  134. 
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2.  Recital  of  indictment.  A  recognizance  which  states  that  an  in- 
dictment had  been  found  by  the  grand  jury  of  the  proper  county,  and 
that  the  court  required  a  bond  for  the  appearance  of  the  defendant,  is 
substantially  good.  An  omission  to  state  the  day,  year  and  term  at 
which  the  indictment  was  found,  is  of  no  importance.  Mooney  v.  The 
People,  134. 

3.  Misdescription  of  offense.  It  is  no  valid  objection  to  a  recogni- 
zance, that  it  reciies  the  finding  of  an  indictment  for  larceny  only, 
when,  in  fact,  it  was  for  burglary  and  larceny.  If  it  binds  the  defend, 
ant  also  to  abide  the  order  and  judgment  of  the  court,  and  not  depart 
the  same  without  leave,  this  will  require  the  accused  to  appear  and 
answer  any  other  charge  that  may  be  preferred.    Ibid.  134. 

4.  Mistake  as  to  date  of  first  day  of  term.  If  the  undertaking  in  a 
recognizance  in  a  criminal  case  is  for  the  appearance  of  the  accused  on 
the  first  day  of  the  next  term  of  the  court,  a  mistake  as  to  the  day  of 
the  month  is  immaterial,  as  he  must  take  notice  of  the  day  on  which 
the  term  commences.    Ibid.  134. 

Who  may  object. 

5.  Where  the  blanks  in  a  printed  form  of  recognizance  are  filled  up 
by  a  party  to  it,  he  can  not  object  to  any  insufficiency  arising  from  the 
filling  of  the  blanks,  even  though  the  objection  be  substantial  in  its 
character.    Ibid.  134. 

Proof  as  to  indictment. 

6.  The  production  of  an  indictment  against  A  and  B  is  proof  of  an 
indictment  against  B,  in  a  scire  facias  upon  a  recognizance  given  by 
him.    The  indictment  is  several  as  to  each.    Ibid.  134. 

Of  the  pleadings.    See  PLEADING,  6. 

RECORDING  ACT. 

Priority  as  to  mortgages. 

1.  A  junior  mortgage,  first  recorded  under  the  recording  laws,  will 
take  precedence  of  a  prior  mortgage,  and  gives  the  first  lien  on  the 
premises,  unless  the  mortgagee  therein,  at  the  time  he  obtained  his 
mortgage,  had  notice  of  the  existence  of  the  prior  one.  Huebsch  v. 
Scheel  et  al.  281. 

Bona  fide  purchaser. 

2.  Effect  of  the  recording  law.    See  PURCHASERS,  2. 

RECOUPMENT. 
What  may  be  recouped. 

1.  Damages  in  suit  on  contract.  In  a  suit  to  recover  the  value  of 
the  use  of  a  division  fence  under  an  alleged  promise  to  pay,  the  defend- 
ant may  recoup  damages  sustained  from  the  plaintiff's  stock  breaking 
into  his  premises,  through  defects  in  the  division  fence.    Damages  thus 
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sustained  would  bear  upon  the  value  of  the  use  of  the  fence.    Scott  v. 
Kenton,  96. 

2.  Damages  on  breach  of  covenant  in  deed.  See  COVENANTS  FOR 
TITLE,  3. 

REDEMPTION. 
From  judicial  sales. 

Of  contracts  for  extending  time.    See  CONTRACTS,  4,  5. 

REGISTRATION    OF    MUNICIPAL    BONDS.       See    MUNICIPAL 
BONDS,  1  to  4. 

RELEASE. 
Discharge  op  mortgage  lien. 

Does  not  release  debt.  See  MORTGAGES  •  AND  DEEDS  OF 
TRUST. 

AS  TO  DEED  OP  TRUST. 

Sufficiency  of  proof    Same  title,  15,  16. 
Release  op  right  op  way.    See  RIGHT  OF  WAY,  1,  2. 

REMEDY. 
Against  consolidated  railroad. 

Not  in  equity.    See  CHANCERY,  5. 
When  corporation  is  in  hands  op  receiver. 

Remedy  of  creditors.    See  RECEIVERS,  4. 

REPEAL  OF  STATUTES.  See  STATUTES,  14, 15. 

REPLEVIN. 

Assessment  op  damages  on  dismissal. 

1.  Where  property  levied  on  by  an  officer  under  an  execution  is  taken 
from  him  on  a  writ  of  replevin  at  the  suit  of  a  stranger,  and  afterwards 
the  replevin  suit  is  dismissed,  and  a  return  of  the  property  awarded,  the 
court  should  assess  the  officer's  damages  for  the  detention  of  the  property 
at  whatever  the  use  of  the  property  was  worth  for  the  time  it  was  de- 
tained.   Broadwell  v.  Paradice,  474. 

Application  op  the  fund. 

2.  In  such  case,  the  officer  would  hold  the  entire  proceeds  of  the 
property,  including  the  amount  of  damages  so  assessed,  to  he  applied, 
first,  to  the  payment  of  the  execution,  and  the  residue  to  be  paid  over 
to  the  execution  debtor.    Ibid.  474. 

RESIDENCE  OF  VOTER. 
Whether  lost  by  removal.    See  ELECTIONS,  3. 

RETURN  UPON  PROCESS.    See  PROCESS,  2  to  5. 
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RIGHT  OF  WAY. 
Of  its  release. 

1.  Its  effect  on  claim  for  damages.  Where  a  party  executes  a  con- 
tract with  a  railway  company,  agreeing  to  release  and  convey  a  right 
of  way  for  its  road  over  any  lands  owned  by  him,  as  soon  as  the  road  is 
located,  he  will  not  he  entitled  to  any  damages  by  the  construction  of 
the  road  over  any  of  his  land.  Conwell  v.  Springfield  and  Northwestern 
B.  B.  Co.  232. 

2.  Can  not  be  avoided  for  non-payment.  Where  a  party  executes  a 
release  of  right  of  way  over  any  of  his  lands  for  a  railroad,  he  can  not 
avoid  the  same  as  to  a  particular  tract,  on  the  ground  he  had  at  the 
time  given  a  bond  for  a  deed  to  such  tract,  where  there  is  no  proof 
made  of  the  payment  of  any  of  the  purchase  money.  And  if  any  pay- 
ment had  been  made,  that  fact  would  not  show  he  had  no  interest  to 
release.    Ibid.  232. 

See  EMINENT  DOMAIN,  1,  2,  3. 

ROADS.     See  HIGHWAYS. 

ROAD  AND  BRIDGE  TAX.    See  TAXES  AND  TAXATION,  10, 11. 

SALES. 
Op  the  delivery. 

1.  What  constitutes  a  delivery — rights  of  seller  when  property  is  not 
paid  for.  If  a  man  places  his  wTheat  in  a  railroad  car,  under  a  contract 
to  sell  it,  by  the  terms  of  which  contract  it  is  not  to  be  removed  until 
paid  for,  he  does  not  thereby  part  with  his  right  of  possession  to  the 
wheat,  and  he  has  the  right  to  remove  the  same  from  the  car  if  not 
paid  for.     Toledo,  Wabash  and  Western  By.  Co.  v.  Gilvin,  511. 

t.  Where  a  man  agrees  to  buy  wheat  to  be  delivered  on  a  car  at  a  rail- 
road station,  to  be  paid  for  on  delivery,  and  not  to  be  removed  until  paid 
for,  and  procures  a  car  to  be  sent  to  the  station,  and,  before  any  wheat 
is  put  into  it,  represents  to  the  railroad  company  that  the  car  is  loaded 
with  wheat,  and,  on  the  strength  of  such  representations,  obtains  a  bill 
of  lading  therefor,  and  afterwards  the  seller  of  the  wheat,  in  pursuance 
of  his  contract,  and  without  any  knowledge  of  the  fraudulent  transac- 
tion of  the  buyer,  puts  the  wheat  into  the  car,  he  does  not  thereby 
deliver  the  wheat,  but  only  puts  it  in  a  position  to  be  delivered  upon 
payment  of  the  purchase  money,  and  if  not  paid,  he  has  the  right  to 
remove  it  from  the  car,  as  against  the  railroad  company  as  well  as 
against  the  purchaser.     Ibid.  511. 

3.  On  sale  of  growing  crop — sufficiency  of  delivery.  Where  growing 
wheat  and  corn  are  sold  in  good  faith,  and  the  purchaser  takes  all  the 
possession  that  is  practicable  before  harvesting,  and  after  it  is  cut  down, 
and  before  a  sufficient  time  elapses  for  him  to  remove  it,  it  is  seized  on 
an  execution  against  the  seller,  the  purchaser  will  be  entitled  to  hold 
it,  on  a  trial  of  the  right  of  property.     Thompson  v.  Wilhite,  356. 
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4.  Necessary  to  pass  title  to  pei'sonal  property,  as  against  creditors. 
Any  absolute  sale  of  personal  property  which  is  of  such  a  character  as 
to  be  capable  of  being  removed,  where  it  remains  with  the  vendor,  is 
fraudulent  in  law  as  to  creditors  and  subsequent  purchasers,  notwith- 
standing the  sale  may  be  in  good  faith  and  for  an  adequate  considera- 
tion.    Thompson  v.  Wilhite,  356. 

5.  Where  a  tenant  sells  property  on  a  farm  of  which  he  has  posses- 
sion, to  the  owner  of  the  farm,  without  delivery  of  possession,  either 
actual  or  symbolical,  and  the  property  remains  on  the  farm  where  it 
was  before  the  sale,  the  tenant  still  being  in  possession  of  the  farm,  the 
title  to  such  property  does  not  pass  to  the  purchaser,  as  against  a  judg- 
ment creditor  of  the  tenant.     Lefever  v.  Mires  et  al.  456. 

Judicial  sales. 

6.  Caveat  emptor.  The  maxim  caveat  emptor  applies  in  a  judicial 
sale,  and  where  no  fraud  has  been  practiced,  and  no  misrepresentations 
made  as  to  the  condition  of  the  title,  if  loss  ensues  the  purchaser  must 
bear  it.    Roberts  v.  Hughes  et  al.  130. 

7.  Incumbrance  on  property  no  ground  for  avoiding  sale.  In  the 
absence  of  fraud  and  misrepresentation  in  procuring  the  levy  of  an 
execution  upon  land  which  is  encumbered,  or  its  sale,  the  sale  to  the 
execution  creditor  in  satisfaction  of  his  demand,  is  valid,  and  equity 
will  not  set  it  aside  at  his  instance,  even  though  the  property  is  not 
worth  enough  to  satisfy  both  the  judgment  and  the  prior  incumbrance. 
Ibid.  130. 

8.  Sale  en  masse.  Unless  a  sale  of  real  estate  en  masse,  which  is 
capable  of  division,  is  shown  to  have  worked  an  injury  by  producing 
less  than  if  sold  in  parcels,  the  sale  will  not  be  set  aside,  and  the  objec- 
tion, at  most,  is  such  as  can  only  be  availed  of  in  apt  time.  Williams 
v.  Rhodes  et  al.  571. 

9.  It  seems  that  a  party  complaining  of  the  sale  of  1320  acres  in  one 
body,  by  an  administrator,  must  show  that  the  sale  in  that  manner  was 
detrimental  to  his  interests,  or  the  land  did  not  bring  its  full  value. 
Rowand  et  al.  v.  Carroll  et  al.  224. 

10.  Objection  must  be  made  below  to  irregularity  in  sale.  Where  an 
administrator's  report  of  the  sale  of  1320  "acres  of  land  shows  he  first 
offered  the  tracts  separately,  and  then  in  a  body,  and  no  motion  was 
made  in  the  court  below  to  set  the  sale  aside,  and  no  objection  made  to 
its  confirmation :  Held,  that  no  question  of  error  growing  out  of  an 
alleged  irregularity  in  the  sale,  could  be  properly  presented  on  error 
in  this  court.     Ibid.  224. 

11.  When  lands  should  be  sold  in  parcels.  Where  several  distinct 
tracts  of  land  are  ordered  to  be  sold  by  a  master  in  chancery  by  decree, 
it  is  the  duty  of  the  officer  to  offer  each  tract  for  sale  separately;  but 
when  a  mortgage  is  given  on  a  certain  quarter  section  or  tract  of  land 
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described  by  metes  and  bounds  as  one  tract,  and  a  decree  of  sale  is 
rendered,  in  which  the  land  is  described  as  in  the  mortgage,  he  is  not 
required  to  offer  the  land  for  sale  in  subdivisions.  Davis  v.  Dresback 
et  al.  393. 

12.  Inadequacy  of  price.  Where  there  is  a  redemption  from  a  sale 
provided  by  law,  inadequacy  of  price  for  which  land  is  sold  is  not  a 
sufficient  reason  for  setting  aside  the  sale.    Ibid.  393. 

13.  Ratification  of  sale  in  ignorance*  of  fact,  not  binding.  If  a 
devisee  executes  a  conveyance  of  his  interest  in  property  sold  by  an 
executor,  to  the  purchaser,  in  ignorance  of  the  fact  that  the  executor 
was  interested  in  the  purchase,  it  will  not  have  the  effect  to  ratify  the 
sale  or  estop  him  from  exercising  his  election  to  have  the  sale  avoided 
upon  discovering  the  real  facts.     Williams  v.  Rhodes  et  al.  571. 

14.  Laches  in  seeking  to  set  aside  sale.  A  party  can  not  be  charged 
with  laches  in  asserting  his  right  to  have  an  executor's  sale  of  land  set 
aside  on  the  ground  of  merely  constructive  fraud,  where  there  is  no 
actual  fraud,  until  after  knowledge  of  the  facts  or  of  circumstances 
sufficient  to  put  him  on  inquiry  which  would  have  led  to  such  knowl- 
edge.   Ibid.  571. 

15.  Ignorance  of  law  as  an  excuse  for  delay.  As  a  general  rule,  a 
court  of  equity  will  not  relieve  a  party  on  account  of  ignorance  of  the 
law,  where  the  facts  are  known.  There  may  be  exceptions  to  this,  as, 
in  cases  of  imposition,  undue  influence,  misplaced  confidence,  surprise, 
etc.    Ibid.  571. 

16.  Delay,  to  defeat  bill  to  avoid  sale.  A  bill  filed,  wanting  a  little 
over  a  month  of  five  years  after  knowledge  of  the  facts,  to  set  aside  an 
executor's  sale  of  real  estate  to  pay  debts,  on  the  ground  that  the  exec- 
utor was  interested  with  the  purchaser  in  the  future  profits  expected  to 
be  realized,  where  »o  fraud  in  fact,  imposition  or  undue  influence  was 
shown,  was  held  such  an  unreasonable  delay  and  laches  as  to  defeat 
the  relief  sought,  especially  where  the  property  bought  was  of  a  highly 
speculative  character.    Ibid.  571. 

17.  Can  not  be  impeached  collaterally  except  for  want  of  jurisdiction. 
Where  the  court  acquires  jurisdiction  in  an  attachment  suit,  by  a  proper 
affidavit,  a  formal  writ  and  legal  levy,  and  the  publication  of  the 
requisite  notice,  it  can  not  be  divested  by  any  errors,  however  grave, 
that  may  intervene,  and  its  judgment  will  be  absolutely  binding  and 
conclusive  in  all  collateral  proceedings,  as  well  in  equity  as  at  law.  No 
errors  in  the  proceeding  not  going  to  the  jurisdiction  of  the  court  can 
furnish  cause  for  vacating  the  same,  on  bill  in  chancery  to  set  aside  a 
sale  of  real  estate  thereunder.    Hernandez  v.  Drake,  34. 

18.  Setting  aside  without  notice.  Where  a  sale  of  real  estate  is  made 
under  execution,  which  is  void  for  want  of  being  signed  by  the  clerk, 
and  the  plaintiff  in  the  execution  becomes  the  purchaser,  and  receives 
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a  sheriff's  deed,  the  sale  may  be  set  aside  on  his  motion,  without  notice 
to  the  defendant  in  execution,  the  whole  proceeding  being  a  nullity. 
If  a  stranger  purchases,  the  rule  may  be  different  as  to  notice  to  him. 
Hernandez  v.  Drake,  34. 

19.  Sale  on  execution  issued  after  one  year.  Where  the  first  execu- 
tion is  not  issued  until  after  the  expiration  of  a  year  from  the  rendition 
of  judgment,  it  is  not  void,  but  merely  voidable,  and  if  the  defendant 
takes  no  steps  to  have  it  quashed,  or  the  sale  under  it  set  aside,  until  a 
sheriff's  deed  is  made  for  the  property  sold  under  it,  or  within  the  time 
to  redeem,  the  court  will  not  set  aside  the  sale,  but  hold  it  good.  Ibid. 
34. 

SATISFACTION  OF  EXECUTION. 
By  means  of  a  levy.    See  EXECUTIONS,  7. 

SCHOOLS. 
Dedication  for  school  house  site. 

1.  Where  land  has  been  dedicated  for  a  school  house  site  and  used 
as  such  for  twenty  years,  and  its  boundaries  are  fixed,  it  seems  the  trus- 
tees will  have  the  right  to  hold  the  same  for  school  purposes.  And  if 
the  former  owner  can  be  required  to  make  a  deed,  he  will  only  be  re- 
quired to  make  such  as  will  confirm  the  dedication.  He  can  not  be 
required  to  make  an  absolute  and  unconditional  one.  Wilson  v.  School 
Directors,  180. 

Who  may  sue. 

2.  In  respect  to  school  house  land.  A  suit  to  compel  a  deed  forprop- 
erty  used  as  a  school  house  site,  can  be  brought  only  in  the  name  of 
the  school  trustees,  or  in  the  name  of  some  tax-payer  or  other  person 
having  a  pecuniary  interest  in  the  matter,  by  showing  that  the  trustees 
refused  to  perform  their  duty.  The  school  directors  can  not  bring  such 
suit  in  their  official  capacity.     Ibid.  180. 

Liability  for  money  had  and  received. 

3.  As  between  school  districts.  A  congressional  township  was  divided 
by  a  county  line,  so  that  the  north  half  was  in  one  county  and  the  south 
half  in  another,  but  the  school  fund  was  held  as  a  common  fund,  and 
distributed  among  the  districts  of  the  township  in  each  county.  The 
south  half  was  united  with  the  township  adjoining  it  on  the  south  as 
one  township,  under  the  township  organization  law.  The  counties  both 
donated  a  portion  of  the  proceeds  of  swamp  lands  to  the  school  town- 
ships, and  distributed  it  according  to  the  geographical  area  in  each. 
The  portion  of  the  fund  belonging  to  the  south  half  of  the  township 
divided  by  the  county  line,  by  order  of  the  county  authorities,  came 
into  the  hands  of  the  treasurer  of  the  township  to  which  it  was  joined 
under  township  organization,  and  afterwards  the  county  board  ordered 
such  fund  to  be  paid  over  to  the  treasurer  of  the  township  so  divided 
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by  the  county  line,  which  at  a  meeting  of  the  trustees  of  the  two  town- 
ships had  been  agreed  should  be  done,  if  the  county  board  would  make 
such  an  order :  Held,  that  upon  refusal  to  comply  with  the  order  to 
pay  over  the  money,  by  the  treasurer  and  trustees  in  whose  hands  it 
was,  the  trustees  of  the  township  entitled  to  it  could  recover  it  from 
the  trustees  of  the  other  township,  in  an  action  for  money  had  and  re- 
ceived.   Trustees,  etc.  v.  Trustees,  etc.  470. 

4.    School  districts,  like  individuals,  must,  when  they  obtain   and 
hold  the  money  of  another,  be  held  to  refund  it.    Ibid.  470. 
Compensation  of  county  superintendent. 

Holding  teachers'  institute.    See  FEES  AND  SALARIES,  2. 

SECURITY  FOR  COSTS.    See  COSTS,  1,  2. 

SEDUCTION. 
Of  wife.    See  CRIMINAL  CONVERSATION,  1,  2. 

SERVICE  OF  PROCESS.    See  PROCESS. 

SET-OFF. 
Judgment  on  plea. 

1.  When  not  sustained  by  proof.  Where  a  plea  of  set-off  is  the  only 
plea  interposed  by  a  defendant,  if  there  is  no  evidence  to  sustain  the 
plea,  the  judgment  must  be  for  the  plaintiff's  demand.  Raymond  et  al. 
v.  Kerker,  381. 

SETTLEMENT  OF  ACCOUNT. 
By  giving  note  or  draft.    See  PAYMENT,  1,  2. 

SPECIAL  ASSESSMENT. 

For  drainage. 

1.  Not  constitutional.  The  General  Assembly,  under  the  constitu- 
tion, possesses  no  power  to  invest  commissioners  or  juries,  selected  by 
the  county  court,  with  authority  to  assess  and  collect  taxes  or  special 
assessments  for  the  construction  of  a  levee  to  prevent  the  overflow  of 
lands.     Updike  v.  Wright,  49. 

SPECIAL  TERM  OF  COURT.    See  CIRCUIT  COURT,  1. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  16,  17, 18. 

STATUTES. 
Of  the  passage  of  laws. 

1.  Concerning  the  title.  Under  the  constitution  of  1870,  only  such 
portions  of  a  bill  as  were  expressed  in  the  title  when  it  passed  the  two 
houses  will  acquire  the  force  of  law.    It  does  not  matter  what  title  may 
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be  adopted  to  designate  the  act  after  it  has  passed.  That  is  no  part  of 
the  law,  nor  does  it  enlarge,  limit  or  control  the  law.  But  every  bill 
must  have  a  title,  and  such  title  does  limit  and  control  the  bill  as  passed. 
Binz  v.  Weber,  288. 

2.  But  the  mere  fact  that  the  title  of  an  act  is  more  restrictive  than 
the  title  of  the  bill  when  it  passed  one  of  the  houses,  will  not  necessa- 
rily defeat  the  entire  act,  if  there  be  portions  of  it  which  are  still  em- 
braced in  the  more  restrictive  title,  and  which  may  be  executed  inde 
pendently  of  those  portions  which  have  to  be  rejected.     Ibid.  288. 

3.  Presumption.  However,  where  the  legislative  journals  are  not 
proved  for  the  purpose  of  showing  by  what  title  a  bill  passed  each 
house,  it  will  be  presumed  that  it  so  passed  by  the  title  to  the  act,  and 
the  operation  and  effect  of  the  act  will  be  governed  by  such  title.  Ibid. 
288. 

4.  Former  decisions.  It  was  incidentally  said  in  Larrisonr.  Peoria, 
Atlanta  and  Decatur  Railroad  Co.  77  111.  11,  that  the  constitution  does 
not  require  a  title  to  a  bill.  But  that  was  wrong,  as  the  practice  is 
changed  by  the  constitution  so  as  to  render  a  title  to  a  bill  indispensa. 
ble,  and  that]  opinion  should  be  regarded  as  modified  to  that  extent. 
Ibid.  288. 

5.  Whether  an  act  relates  to  more  than  one  subject.  The  "  act  to  au- 
thorize the  city  of  Belleville  and  the  town  of  Mascoutah  to  issue  bonds," 
so  far  as  it  authorized  the  places  named  to  issue  their  bonds  for  the  pur- 
pose mentioned  in  the  act,  is  held  to  contain  but  one  subject,  and  that 
is  accurately  expressed  in  the  title.    Ibid.  288. 

Adoption  of  foreign  statute. 

6.  And  the  construction  thereof.  Where  one  State  adopts  a  statute  in 
force  in  another,  which  has  been  construed  by  the  courts  where  the  act 
was  in  force,  it  is  adopted  with  the  construction  given  to  it  by  such 
courts.    Martin  v.  Judd,  486. 

Statutes  construed. 

7.  As  to  penalty  against  railway  companies  and  servants.  The  in- 
tention of  the  statute,  sections  52  and  53,  R.  S.  1874,  p.  810,  is,  to  sub- 
ject the  engineer,  conductor  and  the  railway  corporation,  indifferently, 
to  the  fine  prescribed  of  not  less  than  $10  nor  more  than  $100,  for  ob- 
structing highways,  by  stopping  trains  or  leaving  cars  standing  on  any 
crossing,  and  not  that  the  corporation  shall  be  liable  for  the  like  sum 
for  which  the  engineer  or  conductor  shall  have  been  convicted.  Toledo, 
Wabash  and  Western  By.  Co.  v.  The  People,  141. 

8.  Relating  to  garnishment.    See  GARNISHMENT,  3,  4. 

9.  Relating  to  taking  property  for  right  of  way.  See  EMINENT 
DOMAIN,  2,  3. 

10.  Requiring  clerk  to  enter  judgment.  See  CLERK  OF  CIRCUIT 
COURT,  1. 


708  INDEX. 

STATUTES.     Statutes  construed.     Continued. 

11.  Statute  of  Limitations.    See  LIMITATIONS,  1,  2. 

12.  Belating  to  damages  on  dissolution  of  injunction.  See  INJUNC- 
TION BOND,  1. 

13.  Concerning    landlord    and    tenant.    See    LANDLORD    AND 

TENANT,  14. 

Repeal  of  statutes. 

14.  The  miner's  act.  The  statute  of  1874  entitled  "  Injuries  "  does 
not  repeal  the  14th  section  of  the  act  relating  to  miners.  The  former 
act  is  general,  while  the  latter  is  special  and  must  control  as  to  all  cases 
specially  enumerated  therein,  and  the  first,  being  general,  will  embrace 
all  other  cases.     Litchfield  Coal  Co.  v.  Taylor,  590. 

15.  Saving  of  rights.  The  repeal  of  a  statute,  when  it  is  declared 
that  it  shall  not  be  construed  to  affect  any  right  or  remedy  existing  at 
the  time  the  repealing  act  takes  effect,  will  have  no  effect  upon  a  prior 
cause  of  action.    The  People  v.  Herr  et  al.  125. 

STATUTE  OF  FRAUDS. 

Sale  of  land  by  administrator. 

1.  Where  the  administrator  and  the  purchaser  at  a  sale  made  by 
him  as  such,  went  to  a  scrivener  immediately  after  the  sale,  and  the 
administrator  executed  a  deed,  and  the  purchaser  signed  a  note  for  the 
purchase  money  of  the  land,  and  the  deed  and  note  were  left  with  the 
scrivener  until  the  purchaser  procured  security  on  the  note  in  accord- 
ance with  the  terms  of  sale,  it  was  held,  that  the  requirements  of  the 
Statute  of  Frauds  were  complied  with,  and  that  the  administrator  could 
recover  in  a  suit  against  the  purchaser  for  a  failure  to  comply  with  the 
terms  of  sale.     Work  v.  Cowhick,  Admr.  317. 

SUBROGATION.       * 
On  payment  of  debt  secured  by  mortgage. 

1.  Where,  on  dissolution  of  partnership,  one  partner  assumes  the 
payment  of  a  partnership  note,  and  executes  a  mortgage  to  the  payee 
of  the  note  to  secure  its  payment,  and  to  indemnify  his  co-partner  against 
the  payment  thereof,  such  co-partner  will  be  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee  to  the  extent  of  any  payment  he  may  have 
to  make  on  such  partnership  note.     Conwell  v.  McCowen  et  al.  285. 

SURETY. 

As  TO  future  liabilities. 

1.  If  a  party  executes  a  bond  as  surety,  whereby  he  agrees  to  guaran- 
tee all  present  and  future  liabilities  of  the  principal,  to  the  obligee,  and 
that  the  taking  of  other  security  from  the  principal  or  the  extension  of 
time  shall  not  affect  his  liability  as  security,  he  will  be  bound  to  pay 
the  amount  of  a  note  afterwards  taken  by  the  obligee  from  the  principal 
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for  a  balance  then  found  due  upon  a  settlement  between  them.    Dunlop 
v.  Wilson  Sewing  Machine  Co.  496. 

SWAMP  LANDS. 

Evidence  of  title. 

1.  A  list  of  the  swamp  and  overflowed  lands  approved  to  the  State, 
made  by  the  Auditor  of  Public  Accounts  of  the  State,  for  a  county,  and 
by  him  certified  to  be  a  correct  list  of  such  land,  lying  in  such  county, 
is  sufficient  evidence  of  title  to  the  lands  therein  described.  County  of 
Piatt  v.  Gurnley,  350. 

2.  When  title  is  vested  in  the  State.  "Where  the  list  of  swamp  and 
overflowed  lands  was  selected  and  approved  by  the  Secretary  of  the 
Interior,  the  title  was,  by  the  act  of  Congress,  vested  in  the  State.  Ibid. 
350. 

TAXES  AND  TAXATION. 

Excessive  valuation. 

1.  Remedy.  If  the  officers  provided  by  law  for  assessing  property 
for  taxation,  value  certain  property  as  a  franchise  at  too  great  a  sum, 
or  more,  in  proportion  to  other  property,  in  the  absence  of  fraud,  or 
want  of  power,  the  courts  can  afford  no  relief  against  the  over  valuation. 
Ottawa  Glass  Co.  v.  McCaleb,  etc.  556. 

Capital  stock  and  franchise  of  corporation. 

2.  May  be  taxed.  The  legislature  may  rightfully  provide  for  taxing 
the  capital  stock  of  corporations,  instead  of  the  shares  in  the  hands  of 
the  holders,  and  require  corporations  to  pay  such  tax,  leaving  them  to 
deduct  the  same  from  the  dividends.     Ibid.  556. 

3.  A  franchise  of  a  corporation  is  property,  and  has  a  value  capable 
of  being  estimated,  and  is,  therefore,  not  only  liable  to  be  taxed,  but, 
under  the  constitution,  is  required  to  be,  in  some  appropriate  mode. 
Ibid.  556. 

4.  Mode  of  assessing  franchise  and  capital  stock.  The  State  board 
to  find  the  cash  value  of  the  stock  and  franchise  of  a  corporation,  took 
the  fair  cash  value  of  the  stock  subscribed  and  paid  for,  and  to  this 
added  the  fair  cash  value  of  its  indebtedness,  except  for  current  expenses, 
and  from  this  deducted 'the  equalized  value  of  its  tangible  property,  and 
took  the  sum  left  as  the  fair  cash  value  of  the  capital  stock  and  fran- 
chise :  Held,  that  there  was  nothing  illegal  or  unjust  in  the  mode 
adopted,  and  it  was  not  a  taxation  of  the  debts.     Ibid.  556. 

Presumption  as  to  uniformity. 

5.  Where  a  deficiency  in  the  revenues  of  a  county  is  afterwards  sup- 
plied, it  will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that 
it  was  done  in  some  mode  so  that  the  entire  property  of  the  county  con- 
tributed its  just  share.    Logan  County  v.  City  of  Lincoln,  156. 
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TAXES  AND  TAXATION.     Continued. 
Local  taxation — constitutional  limitation. 

6.  Must  not  be  against  will  of  those  affected.  The  power  of  the 
legislature  in  respect  to  local  taxation  is  subject  to  the  limitation,  that 
the  local  burden  of  taxation,  or  special  assessments,  can  not  be  imposed 
upon  a  locality  without  the  consent  of  the  tax-payers  to  be  affected. 
Updike  v.  Wright,  49. 

7.  Under  the  present  constitution,  the  legislature  may  invest  cities, 
towns  and  villages  with  power  to  make  local  improvements  by  special 
assessments  or  special  taxation  upon  contiguous  property  to  be  benefited, 
but  is  prohibited  from  conferring  this  power  upon  any  other  municipal 
corporations,  or  upon  private  corporations.     Ibid.  49. 

8.  Limitation  as  to  taxes  by  municipal  corporation.  Municipal  cor- 
porations,  other  than  cities,  towns  and  villages,  may  be  vested  with 
power  to  assess  and  collect  taxes  for  corporate  purposes,  but  such  taxes, 
under  the  constitution,  must  be  uniform  in  respect  to  persons  and  prop- 
erty within  the  jurisdiction  imposing  the  same.     Ibid.  49. 

9.  Might  of  election  as  to  taxes.  The  clause  of  the  constitution  au- 
thorizing the  passing  of  "laws  permitting  the  owners  or  occupants  of 
lands  to  construct  drains  or  ditches,  for  agricultural  or  sanitary  pur- 
poses," implies  that  the  community  whose  property  is  to  be  taxed,  may 
have  the  right  of  election  in  the  matter,  and  a  law  authorizing  a  drain- 
age and  the  imposition  of  taxes,  or  special  assessments,  without  any 
previous  vote  of  the  persons  affected  thereby,  is  unconstitutional. 
Ibid.  49. 

Road  and  bridge  tax. 

10.  Can  not  be  extended  without  action  of  the  board  of  supervisors. 
The  requirement  of  sec.  120,  of  chapter  121,  of  the  Revised  Laws  of  1874, 
that  the  statement  of  the  commissioners  of  highways  of  the  amount  ne- 
cessary to  be  raised  for  the  making  and  repairing  of  bridges,  laying 
out,  opening  and  altering'roacls,  etc.,  shall  be  submitted  to  the  board  of 
supervisors,  at  its  annual  meeting  in  September,  for  its  action,  is  juris- 
dictional, and  unless  it  is  complied  with,  and  the  action  of  the  board 
is  had  thereon,  the  county  clerk  is  not  empowered  to  extend  the  tax. 
Leachman  v.  Dougherty,  324. 

11.  Certificate  of  town  clerk  does  not  authorize  extension  of  tax  by 
county  clerk.  The  county  clerk  is  not  authorized  to  extend  a  road  and 
bridge  tax  on  the  township  collector's  book,  merely  upon  the  certificate 
of  the  town  clerk  that  the  commissioners  of  highways  at  a  meeting  at 
his  office,  had  assessed  a  certain  amount  on  the  real  and  personal  prop 
erty  of  the  town,  to  defray  road  and  bridge  expenses  of  the  town  for  the 
ensuing  year.     Ibid.  324. 

Division  of  taxes  between  county  and  city. 

12.  Omission  of  officers  to  divide.  Where  a  statute  makes  it  the  duty 
of  the  county  judge  and  mayor  of  a  city  to  divide  and  apportion  the 
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TAXES  AND  TAXATION. 
Division  of  taxes  between  county  and  city.  Continued. 
county  revenue  between  the  county  and  city  in  a  certain  way,  the  duty 
imposed  is  merely  ministerial,  and  on  a  neglect  of  those  officers  to  per- 
form the  duty,  the  amount  due  the  city  may  be  ascertained  in  any  other 
mode  that  satisfactorily  establishes  the  fact.  Logan  County  v.  City  of 
Lincoln,  156. 

13.  Taxes  collected  tinder  special  acts.  Special  taxes  collected  under 
an  act  of  the  legislature  for  the  purpose  of  building  a  jail,  erecting 
bridges  and  other  public  improvements,  are  county  taxes,  within  the 
meaning  of  section  88  in  the  charter  of  the  city  of  Lincoln,  providing 
for  their  apportionment  between  the  city  and  county.     Ibid.  156. 

Application  for  judgment. 

14.  Collector's  report  prima  facie  sufficient.  On  application  for  judg- 
ment against  lands  for  taxes,  the  collector's  report  of  the  list  of  delin- 
quent lands,  where  proof  is  made  of  notice  of  the  application,  makes 
out  a  prima  facie  case,  and  judgment  will  be  rendered  upon  it,  unless 
good  cause  is  shown  to  the  contrary  by  those  contesting  the  same.  Mix 
v.  The  People  ex  rel.  118. 

15.  Presumption  as  to  the  notice.  Where  the  bill  of  exceptions 
states  that  the  paper  showing  publication  of  the  delinquent  list  of  lands, 
with  certificate,  wa's  given  in  evidence,  but  the  same  is  not  copied  into 
the  record,  because  lost,  it  will  be  presumed,  in  support  of  the  judg- 
ment against  the  lands  for  taxes,  that  the  advertisement  and  certificate 
of  publication  were  sufficient.    Ibid.  118. 

16.  Presumption  as  to  filing  list.  In  the  absence  of  anything  in  the 
record  showing  the  contrary,  it  will  be  presumed  that  the  collector,  on 
an  application  for  judgment  against  delinquent  lands,  did  his  duty,  and 
filed  the  delinquent  list  in  proper  time,  as  required  by  law.     Ibid.  118. 

17.  Judgment.  A  judgment  that  certain  lands  be  sold  for  the 
amount  of  taxes  assessed  against  them,  amounts  to  a  finding  of  the 
taxes  due  on  each  tract,  and,  being  substantially  in  the  prescribed  form* 
is  sufficient.    Ibid.  118. 

TENANTS  IN  COMMON. 
Disseizin  of  co-tenant. 

1.  To  constitute  a  disseizin  of  a  co-tenant,  there  must  be  outward 
acts  of  exclusive  ownership  of  an  unequivocal  character,  overt  and 
notorious,  and  of  such  a  nature  as,  by  their  own  import,  to  impart 
information  and  give  notice  to  the  co-tenant  that  an  adverse  possession 
and  an  actual  disseizin  are  intended  to  be  asserted  against  him.  Ball 
et  al.  v.  Palmer  et  al.  370. 

Of  crops  raised  on  the  premises. 

2.  Mights  as  between  the  tenants.  The  fact  that  a  child  resides  on 
land  with  his  mother,  of  which  they  are  seized  as  tenants  in  common, 
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Of  crops  raised  on  the  premises.     Continued. 
does  not  amount  to  proof  that  the  child  has  any  property  in  a  crop  of 
hay  raised  thereon.     One  tenant  in  common,  merely  because  of  being 
such,  has  no  property  in  the  crops  which  a  co-tenant  may  raise  and 
gather  upon  the  land  held  in  common.     Creed  v.  The  People,  565. 

TIMBER. 

Penalty  for  cutting. 

1.  When  may  be  recovered.  Where  a  purchaser  of  swamp  land  from 
the  county  fails  to  comply  with  the  contract  of  purchase,  and  the  county 
declares  a  forfeiture  of  the  contract,  and  sells  the  land  to  another,  such 
last  purchaser  is  entitled  to  recover  the  penalty  provided  by  the  statute 
to  prevent  trespass  by  cutting  timber,  in  an  action  of  debt  against  the 
first  purchaser,  for  timber  wilfully  and  knowingly  cut  or  caused  to  be 
cut,  by  him,  on  the  land,  after  the  delivery  of  the  deed  by  the  county 
to  such  second  purchaser.    Cushman  v.  Oliver,  444. 

TIME. 
Computation. 

1.  When  act  is  to  be  done  within  so  many  days.  Where  a  party 
insured  is  to  make  payment  of  an  assessment  within  thirty  days  from 
the  date  of  the  notice  thereof,  the  day  on  which  it  comes  to  him  will 
be  excluded.    Protection  Life  Insurance  Co.  v.  Palmer,  88. 

TITLE. 

Divestiture  under  contract. 

1.  Can  not  be  without  consent  or  fault  of  owner.  A  person  can  not 
be  divested  of  his  property  without  his  consent,  unless  he  is  guilty  of 
some  fault  or  improvidence,  on  the  faith  of  which  others  have  so  acted 
that  it  would  be  unjust  to  them  for  him  to  assert  his  title  to  his  prop- 
erty.   Toledo,  Wabash  and  Western  By.  Co.  v.  Cilvin,  511. 

TRESPASS. 
License  from  one  occupant  of  common  field. 

1.  No  protection  against  suit  by  other  occupant.  Where  two  persons 
occupy  adjoining  lands,  inclosed  with  one  fence  and  forming  one  field, 
and  one  of  them  authorizes  a  third  person  to  turn  cattle  into  the  in- 
closure,  representing  to  such  third  person  that  he  owns  the  whole,  and 
the  cattle  go  upon  the  land  of  the  other  occupant,  the  party  turning 
them  in  is  liable  in  trespass  for  all  damage  done  by  the  cattle,  notwith- 
standing he  may  have  believed  that  the  occupant  giving  him  the  license 
had  full  authority  so  to  do.    Daniels  v.  Aholtz,  440. 

Killing  animal. 

2.  What  amounts  to  a  license.  The  expression  "  go  and  kill  him  if 
you  want  to,"  made  in  May,  by  the  owner  of  an  animal,  in  a  heated 
conversation  with  one  who  was  complaining  of  a  trespass  committed 
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by  it,  and  in  reply  to  a  threat  to  kill  it,  is  not  a  license  to  such  person 
to  kill  the  animal  in  September  following.     Tilery  v.  Jones,  403. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

Validity  of  execution. 

1.  Admitted  by  notice.  A  claimant  of  personal  property  levied  on 
under  an  execution  against  another  person,  by  giving  notice  of  a  trial 
of  the  right  of  property,  admits  the  validity  of  the  execution.  Thomp- 
son v.  Wilhite,  356. 

TROVER. 
Whether  the  action  will  lie. 

1.  Against  carrier  or  warehouseman.  If  goods  are  shipped  by  the 
owner  by  rail  to  his  own  address,  and  the  agent  of  the  railway  com- 
pany delivers  the  same  to  an  unauthorized  person,  who  advances  the 
freight  only,  trover  will  lie  against  the  carrier,  although  he  may  after- 
wards  make  arrangements  whereby  to  get  the  goods.  Indianapolis  and 
St.  Louis  M.  R.  Go.  v.  Herndon  ei  al.  143. 

TRUSTS  AND  TRUSTEES. 
When  legal  title  passes. 

1.  When  purposes  of  trust  are  accomplished.,  title  is  vested  in  grantee 
without  action  of  the  trustee.  Where  the  owner  of  lands  conveys  them 
to  another  in  trust,  with  no  interest  in  the  trustee,  the  owner  when  the 
purposes  of  the  trust  are  all  accomplished,  will,  without  any  action  on 
his  part,  be  vested  with  the  legal  title,  upon  which  he  can  maintain 
ejectment.    McNab  v.  Young  et  al. 

VARIANCE. 

Between  allegations  and  proofs.     See  PLEADING   AND    EVI- 
DENCE, 3,  5,  6. 

As  to  .judgment  and  execution.    See  EXECUTIONS,  3 
VENDOR'S  LIEN.    See  LIENS,  4  to  7. 

VENDOR  AND  PURCHASER. 

Failure  of  title. 

1.  As  a  defense  to  payment  of  price.  The  vendor  of  land  is  entitled 
to  the  payment  of  the  price  agreed  to  be  paid,  or  to  have  back  the  prop- 
erty sold  and  conveyed.  The  fact  that  the  title  to  a  part  of  the  prem- 
ises conveyed  or  sold,  has  failed,  the  purchaser  still  holding  possession, 
is  no  defense  in  an  action  for  the  purchase  money.  The  purchaser  must 
reconvey  it,  or  offer  to  do  so,  before  he  can  resist  payment  in  such  a  case. 
Yazel  v.  Palmer,  82.  * 


714:  INDEX. 

VENUE. 

:   Change  of  venue.  ■ 

1.  When  motion  is  too  late.  A  motion  for  a  change  of  venue,  in  a 
chancery  suit,  on  the  ground  of  the  prejudice  of  the  judge,  made  after 
all  the  evidence  has  been  heard,  much  of  it  being  oral,  comes  too  late, 
even  though  the  petition  shows  that  the  alleged  prejudice  came  to  the 
knowledge  of  the  applicant  on  the  same  day.    Crane  v.  Crane  et  al.  165. 

WAGES. 
Exemption  from  garnishment.    See  GARNISHMENT,  3,  4. 

WHARFAGE. 
Effect  of  ordinance. 

1.  Companies  not  named  in  city  ordinance  fixing  rates,  not  bound  to 
pay.  Where  a  city  ordinance  fixes  the  rates  of  wharfage  to  be  paid  by 
the  boats  of  certain  packet  companies  named  in  the  ordinance,  for  each 
landing,  and  also  for  all  tow  boats  and  transient  boats,  a  packet  com- 
pany not  named  in  the  ordinance  can  not  be  compelled  to  pay  any  rates 
or  charges  for  landing  at  the  wharf  of  said  city.  Keokuk  Northern 
Line  Packet  Co.  v.  City  of  Quincy,  422. 

2.  Successor  of  companies  named  in  ordinance  not  liable  for  rates  fixed. 
Where  a  city  ordinance  fixes  rates  of  wharfage  to  be  paid  by  certain 
packet  companies  for  landing  at  the  wharf  of  said  city,  but  does  not,  in 
terms,  apply  to  the  successors  of  such  companies,  a  new  company,  even 
if  it  is  the  successor  of  the  companies  named,  will  not  be  liable  under 
the  ordinance  for  the  rates  fixed.    Ibid.  422. 

WITNESSES. 

Competency. 

1.  Of  wife  of  defendant  in  a  trial  for  crime.  The  wife  of  a  party 
indicted  is  not  a  competent  witness  to  testify  in  his  behalf,  but  as  to  any 
matter  bearing  upon  the  case  of  a  co-defendant  she  may  testify.  Sec. 
426,  of  the  Criminal  Code,  only  removes  the  disqualification  of  wit- 
nesses growing  out  of  interest  or  infamy.     Creed  v.  The  People,  565. 

2.  Divorced  wife.  On  the  trial  of  an  action  for  the  seduction  of  a 
wife,  she,  although  divorced,  will  not  be  permitted  to  testify  for  the  de- 
fense to  prove  facts  which  came  to  her  knowledge  during  the  existence 
of  the  marital  relation,  but  as  to  facts  occurring  after  the  divorce,  in 
which  her  former  husband  did  not  participate,  and  which  afiect  her  and 
the  person  calling  her,  only,  she  is  a  competent  witness.  Crose  v.  Put- 
ledge,  266. 

3.  Husband  for  wife.  In  an  action  by  a  wife  to  recover  damages  for 
injury  sustained  by  her  from  the  sale  of  intoxicating  liquor  to  her  hus- 
band, the  latter  is  a  competent  witness  for  her.  Davenport  &  Cox  v. 
Byan,  218. 
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4.  As  against  executor.  In  a  suit  by  an  executor  upon  a  promissory 
note  to  the  testator,  the  principal  maker  is  not  a  competent  witness  for 
a  surety,  to  prove  a  contract  with  the  testator  for  extending  the  time  of 
payment,  even  though  his  default  has  been  taken.  Langley  v.  Dodsworth, 
Exr.  86. 

5.  Party  in  general  against  executor.  The  statute  allowing  a  party 
to  be  a  witness,  intends  that  it  shall  be  only  in  cases  where  both  parties 
are  upon  equal  grounds,  and  it  does  not  apply  when  one  of  the  parties 
is  a  representative  of  a  deceased  person.    Ibid.  86. 

6.  Of  party  as  against  heirs,  etc.  On  bill  by  a  married  woman 
against  the  heirs  and  administrator  of  a  deceased  party,  to  have  a  deed, 
executed  by  her  and  her  husband  to  the  intestate,  set  aside  for  fraud, 
etc.,  the  complainant  is  not  a  competent  witness  to  prove  the  facts  upon 
which  she  seeks  relief,  and  she  being  incompetent,  so  is  her  husband 
Crane  v.  Crane  et  al.  165. 

Credibility. 

7.  By  whom  to  be  determined.  An  instruction,  that  if  the  jury  be- 
lieve, from  the  evidence,  the  reputation  of  a  witness  is,  in  any  manner, 
impeached  for  truth  and  veracity,  his  credit  as  a  witness  should  be  re- 
stored in  matters  where  he  is  corroborated  by  the  un impeached  state- 
ments of  the  other  credible  witnesses,  is  wholly  wrong,  in  that  it  assumes 
that  there  are  credible  witnesses  who  have  corroborated  the  impeached 
witness  in  some  matters;  that  their  statements  are  unimpeached,  and 
declares,  as  to  such  matters  his  credit  should  be  restored.  Clevenger  v. 
Curry,  432. 

8.  It  is  no  part  of  the  duty  of  the  court  to  instruct  the  jury  in  regard 
to  what  weight  they  shall  attach  to  the  evidence  of  any  witness,  they 
being  the  sole  judges  of  the  credibility  of  the  witnesses.  It  is  there- 
fore error,  when  the  evidence  is  conflicting  and  evenly  balanced,  to 
instruct  ''that  it  is  not  always  to  be  expected  of  a  witness,"  the  remem- 
brance of  dates  of  occurrences  nearly  a  year  back,  and  thus  attempt  to 
bolster  up  his  testimony.    Shaw  v.  The  People,  150. 

9.  Of  party  in  criminal  case.  On  the  trial  of  an  indictment,  the 
defendants  asked  the  following  instruction:  "The  jury  have  no  right 
to  disregard  the  testimony  of  the  defendants,  or  either  of  them,  through 
mere  caprice,  or  merely  because  they  are  defendants.  The  law  makes 
them  competent  witnesses,  and  the  jury  are  bound  to  consider  their  evi- 
dence, and  are  the  sole  judges  of  their  credibility."  The  court  modified 
it  by  adding:  "  Yet  the  jury  are  under  no  legal  obligation  to  believe 
them,  if,  from  all  the  facts  proved  in  the  case,  they  think  their  testi- 
mony not  reliable:"  Held,  no  error  in  the  modification.  Creed  v.  The 
People,  565. 
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WRIT  OF  ERROR. 
When  it  lies. 

1.  Not  to  reverse  a  void  judgment.  Where  a  judgment  is  a  nullity, 
as,  where  the  person  presiding  and  trying  the  case  is  not  a  judge,  either 
dejure  or  de  facto,  this  court  will  not  entertain  a  writ  of  error  to  reverse 
the  same.    Hoagland  v.  Creed  et  al.  506. 
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